Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


■^m^ 


.'i......  ■^■f^itjmiimBl^ 


DUTIES  AND  LIABILITIES 


SHERIFFS, 


VABIOUS  RELATIONS  TO  THE  PUBLIC 


TO  INDIVIDUAIS, 


aOVERNED  BY  THE  PRINCIPLES  OF  COMMON  LAW, 


REGULATED  BY  THE  STATUTES  OF  NEW  YORK. 


BY  OTIS  ALLEN, 


ALBANY: 
WM.  It  &.  OOULD  fc  CO.,  LAW-BOOKSELLEBB, 


eOULD,  BANKS  k  CO.,  NEW  YORK. 


itf 


Eilerri  McordiDf  teactof  CoogrtH,ia  the  rau  1M6, 

BY  WM-  fc  A.  OODLD  fc  CO., 

In  t)M  Cicrk't  ofiec  for  Ae  Kortlitra  Diitriel  of  N«w  Torit. 


362256 


CONTENTS- 


IltTKODVCnO* 

CAmn  I.— The  Sheriff, 

CMATTBk  H.—Uader  n«riff  utd  Deputy,. 


Cbattu  IV.— Bail  «l  the  Sheriff, 1 S9 

CoAnnV.— FieriFkeiu, 139 

Chattu  T1.— Capiu  &d  SAftTadendnai, 20<i 

CHAmx  Vn.— EMmpei, 220 

Ckahbi  Tin.— Writ  of  PotMiiioo, 246 

CHAim  IX.— Writ  oT  Habeu  Conrai, 254 

CmAwwiS.— WritofRepJeria, 270 

Cxum  XI.— Writ  «f  bqviry, 396 

CMAim  Zn.— AtlBdimenti, 213 

CwArrraXra.— Few  of  Sheriff, 347 

Cturm  XIV.— Coronen,. 366 

CBAma  XV.— Fomu, 372 


ERRATA. 


Page  07— iMt  lioe,  nfter  <«ex»CDUoa"  add  **%  Wmd.  Md." 

'*  80    last  line,  for  "etoOttH**  read  "amUfcr." 

*'  145    10  line,  aftar  "  esccntion"  add  "  and  aAerwardt  tovy  the  «MeaUon.'* 

**  159    U  line,  strike  out  the  refereoce  to  laws  of  N.  Y.,  asd  add  to  the  ate.  **  1 R.   8., 

290,  §  2«." 

"  174    19  line,  "  (9  Wood.  360,)"  a  ntsrecital. 

*<  174    36  line,  instead  of  *«  3'*  insert  "  13**  add  "  3  ffiU.  346.*' 

**  174    30  line,  aAer  "execution*' add  "3  CaiM**,  174." 

"  174    30 line,  strilce  out  •<!"  and  insert "  13." 

"  170   note,  strike  out  the  33d  sec.,  repealed. 

**  180   8  line  from  bottom,  for  **  creditor,"  insert  '*  debtor** 

"  188    last  line,  for  "MS"  read  "474." 

*<  193    15  line,  for  <'90  ITsmL,  416,"  read  "234  ITMd..  110." 

"  303    36  line,  for  "555,"  read  "356." 

"  333   Oline,  for  "cause,"  read  "case." 

"  970    IS  line,  for  "applies,"  read"  appeales." 

"  380   99  and  30  Ums,  strike  oat  "defendant  li«»»  and  taNn*'ptaiatii;tlMdaaadnc.'* 

"  310    last  line,  for"  conn^' read"  conrt." 

•*  334    19 Tine,  Insert  "not,"  for  "no." 


IMJIODUCTION 


The  former  office  and  dignity  of  Stkeriff,  may  be  considered  as 

objects  rather  of  antiquarian  research,  thanof'toy- practical  utili- 

•'  *   • 

ty.    But  in  a  work  professedly  treating  of  his  du6^  and  Uabili- 

'  ■ .   •'  * 
ties,  it  would,  perhaps,  be  improper  not  to  recur  to  thestete  of 

society  from  whence  they  sprung,  and  the  necessity  which  en- 
forced  them.  Nor  is  such  investigation  entirely  useless ;  as  the 
present  services  of  the  sheriff  may  in  some  instances  be  inferred 
from  his  former  duties. 

The  Sheriff  boasts  no  less  an  honorable,  than  an  ancient  de- 
scent His  rank,  during  the  continuance  of  his  office,  was  consi- 
dered superior  to  that  of  any  nobleman  of  his  county,  and  be  dates 
his  origin  beyond  the  remotest  page  of  Anglo-Saxon  history. 
The  gereja  of  the  Saxons,  or  reeve  as  he  is  caDed  in  English,  was 
an  officer  known  at  the  commencement  of  their  civil  polity,  and 
CMily  inferior  in  rank  to  the  earl  himself.  Of  this  nobleman  he  was 
the  cx)mpanion  in  his  judicial  capacity,  and  frequentiy  his  substitute^ 
The  earl,  as  respected  his  office,  corresponded  altogether  with  the 
comes  qS  the  Latin,  and  the  c<ymie  of  the  FrencL  He  had  both 
a  civil  and  military  administration  of  the  county,  and  acted,  like 
the  comes  equally  as  a  judge  and  a  commander  of  the  forces.  {M-^ 
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cuin  in  Epid.  35.)    In  his  judicial  capacity  he  was,  probably^ 
alyled  alderman,  and  in  his  militaiy  capacity  he  had  the  title  of 
heretock,  from  I^ere,  an  army»  and  token,  to  lead.  {Crabb  Eng.  Law 
17.)    At  first  the  earls  or  dukes  had  their  appointment  firom  the 
long,  and  held  their  office  at  his  pleasure ;  but  from  the  increasing 
power  of  these  dignitaries,  and  the  tacit  copsdit  of  the  soverdgn, 
this  office  became,  in  process  of  time,  hereditary,  and,  if  we  may 
believe  the  laws  ascribed  to.Edward  the  Confessor,  sometimes 
dectiye.  {Spdm.inCondd.;i9b;  Annal*  8an.49,)    Thedigres* 
sion  to  this  offiqe' became  necessary  in  order  more  fully  to  under^ 
stand  the.pdw^'and  capacities  of  the  Sheriff.    He  was  both  a 
judicial.' ?iitd  'ministerial  servant  of  the  king;  in  the  former  the 
equal,  and  not  the  mere  deputy,  of  the  earl,  and  in  the  latter  he 
was  appointed  to  execute  process,  to  keep  the  king's  peace,  and 
to  put  all  the  laws  m  execution.    He  witnessed  all  contracts  and 
bargains ;  brought  offenders  to  justice,  and  delivered  them  to  pun- 
ishment; took  bail  or  security  of  such  as  were  to  appear  at  the 
county  court;  and  presided  at  the  hundred.  {CrabhEjig.LaWyZbJ) 
If  he  failed  in  the  execution  of  his  duty,  he  lost  his  office,  and  the 
king's  favor.    The  most  exalted  personages  of  the  kingdom,  es* 
pecially  after  the  Conquest,  filled  the  station  and  performed  the 
duties  of  Sheriff;  and  not  unfirequently  Sheriff  and  Earl  were 
united  in  the  same  person*    Among  the  number,  WilliamyeBil  of 
Salisbury,  the  most  powerful  subject  in  the  realm,  was  the  king's 
Sheriff  of  Wiltshire  in  the  eighth  year  of  Richard  the  First ;  and 
Edward,  the  king's  eldest  son,  (a  few  years  afterwards  king,  him- 
self, of  England)  was  Sheriff  of  the  counties  of  Buckingham  and 
Bedfivdi  the  fifty-second  and  fifty*third  years  of  Henry  the  Thiid. 
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{Imgard,  24S.)  In  the  last  instance  it  would  do  violence  to  pro* 
baUlity  1)7  supposing  that  the  heir  apparent  of  the  crpwn  was  the 
•deputy  of,  or  derived  his  authority  from  any  earl.  There  was, 
liowever,  a  distinction  with  the  Saxons,  both  in  the  rank  and  ju- 
risdiction of  thdr  gerefa.  The  shire-gerefa,  shire-reeve,  or  sheriff, 
was  probably  distingjiished  by  the  name  of  the  king's  gerefa,  be- 
cause he  more  immediately  executed  the  king's  precepts,  and 
sometimes  officiated  in  the  county  court,  in  place  of  the  earl,  or 
alderman.  He  appears  also  to  have  been  known  by  the  title  of 
the  heh  gerefcj  or  High  Sheriff.  Those  who  acted  in  the  tithings, 
boroughs,  and  towns,  were  named  tithing,  borough,  or  town  ge- 
refa.   {CrabVs  Eng.  Law,  25.) 

All  the  other  nations,  of  Grothic,  or  German  ori^,  who,  on  the 
ruins  of  the  Roman  empire,  founded  kmgdoms  in  the  different  parts 
of  Europe,  constituted  officers  of  the  same  kind  with  the  Sheriffs 
of  the  Anglo-Saxons.    A  strong  confirmation  of  their  high  anti- 
quity and  general  importance.    He  was  called  in  the  Danish, 
grave;  Swedish, gTc/v€;  Teutonic,  grefe;  German,  gr(xf;  and 
IB  the  Latin  of  the  middle  ages,  graphioy  or  grqffio.  (Du  Chnge 
doss,  in  voe.)    Both  the  officer  and  the  name  have,  with  some 
variations,  been  retained  in  Germany.    The  graf  of  the  Germans 
ngnifies  a  title  of  dignity,  answering  to  the  count  of  the  French, 
and  the  earl  of  the  English;  and  in  some  cases  also,  the  title  of  a 
prince,  as  the  landgrave,  or  marsgrave.    It  is  likewise  still  used 
there  to  denote  a  judicial  officer.    The  gerefa  of  the  Saxons  was 
changed,  as  to  the  name,  into  the  English  greve,  or  reve,  but  the 
duties  remained  nearly  the  same. 

The  courts  of  justice  established  by  the  Saxons,  were  modeled 
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according  to  the  divisions  of  the  kingdom,  into  counties,  hundreds^ 
and  tithings.  The  Saxons,  in  imitation  of  their  German  ances- 
tors, did,  as  Tacitus  informs  us,  ^^jura  per  vagos,  et  vicos  redderCy* 
{Tacit.  Germ.  c.  12,)  distribute  justice  m  every  town  and  village, 
so  as  to  afford  to  every  man  an  opportunity  of  having  redress  for 
injuries  within  his  own  district,  in  an  easy  and  expeditious  man- 
ner. And  in  most  of  these  courts  the  Sheriff  was  the  distribu- 
tor of  justice. 

The  court  of  the  hundred  was,  as  its  name  denotes,  a  court  held 
every  month,  for  the  benefit  of  the  inhabitants  of  the  hundred;  at 
which  the  alderman,  but  most  generally  the  Sheriff  presided ;  and 
all  who  were  summoned  were  obliged  to  attend  on  pain  of  being 
heavily  mulcted.  {Crabb*s  Eng.  Law^  27.)  In  this  court  causes  of 
great  moment  and  high  importance  were  heard  and  determined 
{DugdaUy  Orig.  Jur.  27);  besides  which  it  took  cognizance  of 
thefts,  trials  by  ordeal,  view  of  the  frank  pledge,  and  the  like. 
Whence,  after  the  Conquest,  this  court  was  called  the  Sheriff's 
toum,  and  as  regarded  the  examination  of  the  pledges,  the  view 
of  the  court  of  firank  pledge. 

The  Sheriff  acquired  additional  power  after  the  Norman  con- 
quest He  was  then  called  vice-comes,  because,  he  performed 
all  the  ministerial  duties  of  the  earl,  and,  in  his  judicial  charac- 
ter, he  took  the  place  of  the  alderman.  The  latter  officers  were 
now  entirely  confined  to  cities  and  boroughs,  where  they  acted 
as  judges.  {Matt.  Paris,  1196.)  Religious  mtolerance,  also 
increased  his  authority.  The  secular  and  ecclesiastical  judica- 
tures were  declared  to  be  distinct  and  separate ;  whilst  the  bishop 
and  alderman  were  prohibited  from  interfering  with  the  former, 
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and  their  jurisdiction  coniGned  exclusively  to  the  latter.  No  cause 
relating  to  the  discipline  of  the  church  was,  on  the  other  hand, 
to  be  carried  before  a  secular  ma^strate,  and  every  person  who 
was  answerable  to  the  ordinary  for  a  breach  of  the  canon  law, 
was  to  make  his  appearance  at  a  place  appointed  by  the  bishop, 
where  the  cause  was  to  be  determined  according  to  the  form  and 
manner  prescribed  by  the  ecclesiastical  constitution.  {Co.  4  Just.f 
259;  GlanvUkj  Chap.  1.) 

On  the  removal  of  the  bishop  and  alderman  from  the  county 
courts,  the  office  of  Sheriff  rose  in  consequence.  To  him,  ex- 
clusively, now  belonged  both  a  civil  and  criminal  jurisdiction. 
To  the  civil  jurisdiction  of  the  Sheriff  appertsdned  the  plea  con- 
cerning the  right  of  freehold,  when  the  lord's  court  failed  in 
doing  justice ;  also  the  plea  of  villainage,  when  it  concerned  the 
claim  of  any  one  to  a  villain ;  and  the  plea  of  dower,  when  part 
only  of  the  dower  was  withheld ;  with  other  matters  whenever 
he  had  the  king's  writ  authorizing  him  to  hold  jurisdiction. 
{Dug'  Orig.  Jury,  28.)  To  the  criminal  jurisdiction  of  the 
Sheriff  belonged  at  this  time,  the  plea  of  theft,  and  other  minor 
offences,  which  were  decided  according  to  the  customs  of  difier- 
ent  counties.  Besides,  in  case  of  neglect  on  the  part  of  the  lords 
of  fiiinchises,  it  appertained  to  the  Sheriff  to  take  cognizance  of 
scuffles,  blows,  and  wounds,  unless  the  accused  added  to  his  charge 
that  the  offence  was  committed  against  the  king's  peace;  such 
minor  offences  being  said  to  be  committed  against  the  Sheriff's 
peace.  {Reeve^s  Hist.  113.)  The  court  in  which  the  Sheriff 
exercised  his  civil  jurisdiction  retained  the  name  of  the  comitatus 
or  county  court ;  that  in  which  he  exercised  his  crimbal  jurisdiction 
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was  afterwards  distingoished  by  the  naxne  of  Sheriff's  toura.  But 
in  order  to  further  the  due  adnunistration  of  justice,  particularly  aft 
it  concerned  the  life  and  person  of  the  subject,  it  was  ordained  by 
Magna  Gharta  (9  Hen.Z,  c.  17,)  that  no  Sheriff,  coroner,  or  consta* 
ble,  or  other  bailiff  of  the  king  should  hold  pleas  of  the  crown.  By 
this  statute  the  authority  of  the  Sheriff  to  hear  and  determine  theft 
and  other  felonies,  as  in  the  time  of  Glanville,  was  done  away* 
This  restriction  probably  reduced  the  jurisdiction  of  the  Sheriff  to 
its  original  state,  as  it  was  in  the  time  of  the  Saxons. 

The  authority,  lawful,  and  unlawful,  which  was  exercised  by 
Sheriffs  in  these  days,  will  be  best  understood  from  a  statute 
{Stai.  Werim.f  c.  15,)  passed  in  the  reign  of  Edward  I„  for  the 
purpose  of  checldng  such  malpractices,  and  irrq^arites  as  these : 
the  levying  of  distressess  by  persons  who  were  not  regular  bai- 
lie, which  was  made  punishable  as  an  offence  against  the  kmg; 
the  making  false,  or  negligent  returns  of  writs ;  the  appointii^ 
of  persons  to  be  jurors  who  were  not  duly  qualified ;  the  return- 
ing a  greater  number  of  jurors  than  were  wanted,  in  order  to  ob- 
tain money  by  dispensing  with  their  attendance;  the  unjustly 
seizing  into  the  king's  hands,  adore  officiiy  the  freeholds  of  indi- 
viduals, for  which,  on  conviction,  the  Sheriff  was  to  pay  double 
damages ;  the  imprisoniug  persons  on  false  indictments,  in  order 
to  extort  money,  for  which  the  party  mjured  might  have  a  writ 
of  false  imprisonment;  the  bailing  of  improper  persons,  which 
was  punishable  with  the  loss  of  office ;  &c.,  &c.  The  parliament 
was  thus  obliged  to  interpose  their  authority,  and  give  relief  to 
the  people  against  the  Sheriffs,  who,  in  a  particular  mamier  har- 
rassed  jurors  unnecessarily,  by  summoning  them  from  a  great 
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distance,  and  who  returned  sach  as  would  not  give  an  inqmrtial 
yeidict  This  last  abuse,  says  a  writer  {BarrmgUm  on  StaL 
186,)  on  the  English  law,  was  never  perfectly  removed  until  the 
act  was  made  for  balloting  juries.  In  an  account  of  Cornwall, 
written  by  Mx.  Carew,  we  are  infonned  that  in  the  reign  of 
Henij  the  Seventh,  a  charge  for  the  ''  friendship  of  the  Sheriff," 
was  a  standing  article  in  the  bill  of  every  attorney. 

By  the  statute  of  Sheriffii,  passed  in  the  ninth  year  of  Edward 
the  Second,  an  alteration  was  made  in  the  manner  of  dboosing 
Sheriffi,  which  was  taken  from  the  people  at  large  of  the  re* 
Spective  counties,  and  committed  to  the  chancellor,  treasurer, 
barons  of  die  exchequer,  and  justices.  None  were  to  be  appoint- 
ed who  had  not  suflScient  land  to  answer  to  the  king,  and  his 
people.  This  alteration  was  called  for  by  the  former  malprac- 
tices of  these  officers,  and  naturally  tended  to  elevate  the  charao- 
ter  of  those  who  afterwards  filled  this  important  situation.  By  a 
subsequent  statute  {Stai*  18,  20 ;  Ed.  3.)  they  were  not  permit- 
ted to  hold  their  bailiwicks  longer  than  one  year.  And  in  coi^ 
firmation  of  previous  statutes,  it  was  subsequently  enjoined  on 
ttem  to  abide  in  their  boiliwidcs,  and  not  let  it  to  any  one,  which 
was  henceforth  to  form  part  of  their  oath.  {Stai.  4»  Hen.  4,  cap. 
6.)  In  the  time  of  Fortescue,  who  was  chief  justice,  and  chan- 
Gcdlor  to  Henry  the  Sixth,  the  manner  of  the  appomtment  of  Sher* 
iffs  was  as  follows:  every  year  there  met,  in  the  court  of  exche* 
quer,  all  the  king's  councillors,  as  well  lords  spiritual  as  tempo- 
ral, as  all  other  the  king's  justices,  all  the  barons  of  the  exchequer, 
ttie  master  of  the  rolls,  and  certain  other  officers.  All  these,  by 
common  consent,  nominated,  of  every  county,  three  persons  of 
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distmction,  such  as  they  deemed  best  qualified  for  the  office  of 
Sheriff,  and  presented  them  to  the  kmg.  Of  the  persons  so  nom- 
inated and  returned,  the  king  made  chcHce  of  one,  who,  by  virtue 
of  the  king's  letters  patent  was  constituted  High  Sheriff  of  that 
county  for  which  he  was  chosen,  (1  Bl.  Com.  340;  Wood  70.) 
This  mode  of  nomination  and  appointment,  with  a  slight  yaria- 
tion,  still  continues  in  England.  {Petersd.  Jib.  591.)  It  has  ever 
been  usual  to  appoint  them  annually ;  but  in  the  reign  of  Henry 
the  Fifth,  we  find,  from  this  custom,  a  parliamentary  exception, 
rendered  very  remarkable  by  the  reason  assigned  for  it :  the  king 
is  permitted  to  appomt  Sheriff  for  font  years,  because,  by  wars 
and  pestilence,  there  are  not  s^  sufficient  number  remaining  in  the 
different  counties  to  discharge  this  office  firom  year  to  year. 

This  is  a  slight  sketch  of  the  tenure  and  pdwers  of  Sheriffii,  with- 
out particularly  noticing  the  various  statutes,  which  extend,  limit, 
or  modify  those  powers.  Their  duties,  at  the  present  day,  as  con* 
servators  of  the  peace,  and  as  ministeis  of  the  courts,  more  espe- 
cially as  applicable  to  our  own  state,  will  be  considered  in  the  fol- 
lowing chapters. 

The  Sheriff,  though  in  some  measure  shorn  of  his  dignity,  and 
curtailed  in  his  honors,  may  yet  be  considered  as  an  officer  of  great 
trust  and  authority ;  still' having  the  custody,  keeping,  command, 
and  government,  in  some  sort,  of  the  whole  county  committed  to 
his  charge  and  care.  And  there  is  one  branch  of  his  authority,  by 
virtue  of  which  we  frequently  see  him,  in  history,  at  the  head  of 
a  mighty  armament — ^I  mean  his  right  of  sumHioning  and  raising 
the  posse-'comitaiusj  or  power  of  the  county ;  which  he  may  still 
exercise,  as  well  to  overcome  any  resistance  to  his  own  lawful 
discharge  of  duty,  as  to  quell  any  other  riot  or  insurrection. 


DUTIES  AND  LIABILITIES  OF  SHEEIFFS. 


CHAPTER  I. 

The  Sheriff. 

We  purpose  in  this  chapter  on  the  Sheriff  to  consider  the  na- 
ture of  his  office,  the  qualifications  necessary  for  it,  the  mode  of 
his  election,  and  the  general  duties  required  of  him. 

In  most,  if  not  in  all  of  the  United  States,  the  Sheriff  is  merely 
an  executive  officer,  having,  individually,  no  judicial  authority. 
fie  presides  over  a  jury  in  assessing  damages  upon  judgments  hy 
default,  but,  as  will  be  seen  hereafter,  he  has  no  voice  in  the  in- 
quest 

Any  free  white  male  citizen  of  the  state  of  New-York,  who 
has  never  been  convicted  of  any  infamous  crime,  is  eligible  to  the 
office  of  Sheriffl  Ify  the  constitution  and  statutes  {Consi.  Art.  4, 
$8^  1  Reo.  Stai.y  2d  edU.,  103,  §  63,  54,)  of  the  state,  the 
Sheriffs  of  the  several  counties  are  chosen  by  the  electors  in  the 
respective  counties,  once  in  every  three  years,  and  as  often  as 
vacancies  occur ;  and  can  hold  no  other  office,  and  are  ineligible 
to  the  same  office,  for  the  next  three  years  after  the  termination 
of  their  office. 

In  the  mode  of  election  here  pointed  out,  we  find  an  instance 
of  the  old  Saxon  and  German  customs  revived  and  renewed  in  the 
constitution  of  this  state.  And  as  the  officer  is  elected  for  three 
years,  instead  of  annually,  and  can  serve  only  once  in  the  period 
of  six  years,  he  is  in  a  considerable  degree  independent,  and  may, 
therefore,  be  presumed  impartial,  in  the  exercise  of  his  very  im- 
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portant  duties  and  powers.  By  a  still  existing  act  of  the  English 
Parliament  (1  Rich.,  2,  c.  11 ;  1  £/.  Com.^  343,)  no  man  who 
has  served  the  office  of  Sheriff  for  one  year  can  be  compelled  to 
serve  it  again  within  three  years  afterwards.  The  reason  of  this 
r^ulation  may  be  collected  from  another  act  emanating  from  the 
same  authority.  The  expense  which  custom  had  introduced  in 
serving  the  office  of  High  Sheriff  became  so  burdensome  that  it 
was  enacted  (13  and  14  Car.  2,  c.  21,)  that  no  Sheriff  should 
keep  any  table  at  the  assizes,  except  for  his  own  family,  or  give 
any  presents  to  the  judges,  or  their  servants,  or  have  more  than 
forty  men  in  livery,  yet,  for  the  sake  of  safety  and  decency,  he 
may  not  have  less  than  twenty  men  in  England^  and  twelve  in 
Wales. 

Under  the  fourth  article  of  the  constitution,  the  supreme  court 
has  decided  (11  Wend.  Rep.  132,  511,)  that  a  Sheriff  when  elect- 
ed, takes  the  office  for  three  years,  whether  the  vacancy  which 
he  is  elected  to  fill,  be  occasioned  by  death,  removal,  or  expira- 
tion of  the  term  of  office  of  his  predecessor ;  and  a  re*election  of 
the  incumbent  to  the  same  office,  during  the  running  of  the 
three  years,  does  not  justify  him  in  holding  the  office  longer  than 
three  years  in  the  whole ;  such  re-election  during  the  term  for 
which  he  was  entitled  to  hold  under  his  first  election  being  void 

Sheriff  in  new  counties  are  to  be  elected  at  the  general  elec- 
tion next  succeeding  the  erection  of  the  county,  or  at  such  other 
time  as  the  legislature  shall  direct.  ( 1  Rev.  Stai.,  2d  edit.j  103, 
§56.)  . 

.  The  Sheriff  must  be  a  re^dent  of  the  county  for  which  he  is 
elected,  and  in  which  the  duties  of  his  office  are  required  to  be 
performed.    (1  Rev.  Stat.,  2d  edit.,  93,  §  17.) 

This  last  provision  of  the  Revised  Statutes  is,  in  substance,  the 
same  as  that  of  4  Hen.,  4,  chap.  5,  by  which  it  is  enacted :  that 
every  Sheriff  shall  be  dwelling  in  proper  person  within  his  baili- 
wick, for  the  time  he  shall  be  such  officer,  and  that  the  Sheriff 
shall  be  sworn  to  do  the  same ;  and  in  the  construction  of  which 
it  has  been  held  clear  that  a  Sheriff  has  no  jurisdiction  in  any 
other  county,  nor  can  he  do  a  judicial  act  in  which  his  personal 
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presence  is  reqiiiredj  out  of  his  county.  But  he  may  do  a  minis- 
terial  act,  as  m^e  a  panel,  or  return  a  writ  out  of  his  counfy. 
He  may  also  assign  a  bail  bond  out  of  his  county.  And  if,  on 
a  habeas  corpus^  &c.,  the  Sheriff  is  commanded  to  carry  a  pri- 
soner to  a  certain  place  out  of  his  county,  and,  in  doing  this,  he 
is  obliged  to  go  through  several  counties  for  this  special  purpose, 
he  has  authority  in  those  other  counties.  So  if  a  person,  of  his 
own  wrong,  shall  escape,  and  fly  into  another  county,  the  Sheriff, 
or  his  officers,  upon  fresh  suit,  may  take  him  again  in  another 
county.  (2  Ld  Raynh.,  1455 ;  2  Stra.,  757 ;  DaUon^  23 ;  Plawd., 
37.) 

The  Sheriff  can  continue  to  discharge  the  duties  of  his  office 
until  his  successor  shall  be  qualified.  (1  Rev.  Stai.,  2d  edit.,  108, 
§13.) 

The  duties,  and  the  sufficiency  of  their  performance,  required 
from  ^e  old  Sheriff  to  the  new,  when  he  surrenders  up  his  trust, 
and  the  custo^  of  the  coun^,  may  with  propriety  be  noted 
here. 

After  the  Sheriff  has  taken  the  oath  and  given  the  bond  for  the 
due  performance  of  his  office,  and  his  predecessor  has  been  legally 
notified,  the  new  Sheriff  must  receive  from  the  old  Sheriff  all  his 
prisoners  which  are  in  jail  by  their  names,  and  all  his  writs  pre- 
cisely by  view,  and  by  indenture  to  be  made  between  the  old 
and  new  Sheriff;  in  which  indenture,  all  the  causes  which  the 
old  Sheriff  has  against  every  prisoner  must  be  set  forth  and  deli- 
vered at  the  peril  of  the  old  Sheriff;  for  the  new  Sheriff  need 
not  take  notice  of  any  who  are  omitted  and  left  out  of  the  inden- 
ture, for  with  such  he  is  not  chargeable,  but  the  old  Sheriff*  (6 
Bac  Mr.,  159 ;  DaUm,  15.) 

■ 

By  referring  to  the  Revised  Statutes,  we  shall  find  that  their 
provisions  are  nearly  a  confirmation  of  this  previously  prescribed 
practice : 

"When  any  new  Sheriff  shall  be  elected  or  appointed  in  the 
place  of  any  other,  or  upon  the  expiration  of  the  term  of  any 
Sheriff's  office,  and  shall  have  qualified  and  given  the  security 
required  by  law,  the  derk  of  the  county  shall  grant  a  certificate 
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under  his  official  seal  that  the  person  so  appointed  dr  elected  ha;j| 
qualified  and  given  such  security.  Upon  the  service  of  such  cer- 
tificate on  the  former  Sheriff,  his  powers,  except  when  otherwise 
expressly  provided  by  law  shall  cease.  \^thin  ten  days  after  the 
service  of  such  certificate  upon  such  former  Sheriff  he  shall  deli- 
ver  to  his  successor : 

1  The  jail,  or  jaik  if  there  be  more  than  one,  ef  the  county^ 
with  all  their  appurtenances,  and  the  property  of  the  county 
therein. 

2.  All  the  prisoners  then  confined  in  such  jsdl. 

3.  All  process,  orders,  rules,  commitments,  and  all  other  pa- 
pers or  documents,  authorizing,  or  relating  to  the  confinement  of 
such  prisoners ;  and  if  any  such  process  shall  have  been  returned, 
a  statement,  in  writmg,  of  the  contents  thereof,  and  when  re- 
turned. 

4.  All  writs  of  capias  ad  respondendum  and  other  mesne  pro- 
cess, and  all  precepts  and  other  documents  for  the  summoning  of 
a  grand  or  petit  jury  then  in  his  hands,  or  which  shall  not  have 
been  fully  executed  by  him. 

6.  All  executions,  attachments,  and  final  process,  then  in 
bis  hands,  except  such  as  the  said  former  Sheriff  shall  have  exe- 
cuted, or  shall  have  begun  to  execute  by  the  collection  of  money 
thereon,  or  by  a  levy  on  property,  in  pursuance  thereof.  At  the 
time  of  such  delivery  the  said  former  Sheriff  shall  execute  an  in- 
strument reciting  the  property,  process,  documents,  and  prisoners 
delivered,  specifying  particularly  the  process  or  other  authority 
by  which  each  prisoner  was  committed,  and  is  detained,  and  whe- 
ther the  same  be  returned  or  delivered  to  such  new  Sheriff;  which 
instrument  shall  be  delivered  to  such  new  Sheriff,  who  shall  ac- 
knowledge in  writing,  upon  a  duplicate  thereof,  the  receipt  of 
the  property,  process,  documents,  and  prisoners  therein  specified, 
and  shall  deliver  such  duplicate  and  acknowledgement  to  the  said 
former  Sheriff.  Notwithstanding  the  election  or  appointment  of 
a  new  Sheriff,  the  former  Sheriff  shall  return  in  his  own  name 
all  writs  of  capias  ad  respondendum,  all  other  mesne  process,  all  at^ 
tachments,  and  all  executions  which  he  shall  have  fully  executed. 
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and  shall  proceed  and  complete  the  execution  of  all  final  process 
ind  attachments  which  he  shall  have  began  to  execute,  by  a  col* 
lection  of  money  thereon,  or  by  a  levy  on  property  in  pursuance 
thereof.  And  when  a  Sheriff  shall  have  arrested  any  person  upon 
a  capias  ad  respondendum,  by  virtue  of  which  such  person  shall 
be  confined  either  in  jail,  or  on  the  Uberties  thereof,  at  the  time  of 
assigning  and  delivering  such  jail  to  the  new  Sheriff,  if  such  capias 
be  not  then  returned,  the  same  shall  be  delivered  to  the  new 
Sheriff,  and  shall  be  returned  by  him,  at  the  return  day  thereof, 
with  the  proceedings  of  the  former,  and  of  the  new  Sheriff  there- 
on. And  if  any  former  Sheriff  shall  neglect  or  refuse  to  deliver 
to  his  successor,  the  jail,  process,  documents  and  prisoners  in  his 
charge,  as  herein  required,  such  successor  may,  notwithstanding, 
take  possession  of  such  jail,  and  take  the  custody  of  the  prisoners 
therein  confined,  and  may  compel  the  delivery  of  such  process  and 
documents  in  the  manner  prescribed  (in  1  R.  S.,  2d  ed.,  114, 233,) 
for  compelling  delivery  of  papers  by  ofiScers  to  their  successors. 
(2  R  S.,  2d  cA,  356,  §70-76.) 

It  was  formerly  adjudged  by  the  Supreme  Court  (20  John  Rep. 
64,)  that  when  a  new  Sheriff  is  appointed,  the  right  of  the  old 
Sheriff  to  assign  prisoners,  on  civil  execution,  to  his  successor, 
being  for  his  own  security  and  benefit  may  be  waived  by  him  . 
and  the  prisoners  not  delivered  over,  are  to  be  deemed,  to  all  in- 
tents and  purposes  as  in  his  custody,  and  in  case  of  actual  escape, 
he  will  be  liable.  But  in  a  late  case,  in  the  same  court,  it  has 
been  decided,  (21  TTend.  Rep.,  223,)  that  on  the  election  or  ap- 
pointment of  a  new  Sheriff,  and  the  service  of  a  cerdfiqate  of  the 
county  clerk  that  the  new  Sheriff  has  qualified,  and  given  the  se- 
curity required  by  law,  the  powers  of  the  old  Sheriff  cease  within 
ten  days  after  the  service  of  such  certificate,  and  all  prisoners 
who  are  not  assigned  within  that  time,  are  at  liberty  to  goat 
large;  the  new  Sheriff  has  no  control  over  them,  and  the  powers 
of  the  old  Sheriff  are  at  an  end :  that  the  latter  cannot  in  such 
case,  even  maintain  an  action  on  a  bond  for  the  liberties  given  by 
a  prisoner  not  assigned.  Under  the  former  law,  (^1  R,  L,,  418,  § 
1,  4,  6,)  the  court  remark,  a  writ  of  discharge  was  delivered  to 
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the  old  SherifiT^  commanding  him  that  by  indenture  he  deliver  to 
his  successor,  ^'  the  county,  with  the  appurtenances,  together  with 
the  rolls,  writs,  memorandums,  and  all  other  things  touching  that 
office  which  are  in  his  custody ;"  and  thereupon  the  office  of  the  old 
SherifiT  was  at  an  end*     Notwithstanding  the  imperative  lan- 
guage of  the  writ,  it  was  said  in  Hempstead  v.  Weed,  20  John  Rep, 
64,  that  the  right  of  the  old  Sheriff  to  turn  over  his  prisoners  on 
civil  executions  to  his  successor,  was  for  his  own  safety  and  secu- 
rity ;  that  the  rule  was  introduced  for  his  benefit,  and  he  might,  if 
he  pleased,  receive  the  advantage  of  it    It  was  accordingly  held 
that  the  old  Sheriff  was  not  chargeable  with  an  escape,  when,  on 
going  out  of  office,  he  had  by  mistake  neglected  to  assign  to  his 
successor  one  of  the  prisoners  on  the  jail  limits ;  but  that  the 
prisoner  still  remained  in  his  custody  on  the  principle  that  when 
the  Sheriff  has  commenced  the  execution  of  final  process,  he  may 
complete  it  after  his  office  is  at  an  end.    In  Partridge  v.  Wester^ 
velty  13  Wendell,  600,  it  was  decided  that  a  prisoner  on  the  jail 
limits  who  had  not  been  assigned  to  the  new  Sheriff  was  not  in 
the  custody  of  the  new  Sheriff,  and  consequently  that  he  was  not 
chargeable  for  an  escape  of  the  prisoner,  although  it  happened  in 
his  time ;  but  that  the  remedy  of  the  creditor  was  against  the  old 
Sheriff,  who  could  not  plead  his  failure  to  perform  his  duty  as  an 
excuse.    In  this  case,  the  late  chief  justice  expressed  the  opinion 
that  the  turning  over  of  prisoners  was  no  longer  a  privilege  which 
the  old  Sheriff  could  waive,  but  that  it  was  now  his  duty  to  assign 

them. 

The  language  of  the  present  statute  is  certainly  imperative  in 
its  form — ^the  former  Sheriff  shall  deliver  to  his  successor  the  jail, 
and  the  prisoners.  Although  this  language  may  not  be  stronger 
than  that  in  the  former  writ  of  discharge — ^I  think  it  not  only  con- 
fers a  benefit,  but  imposes  a  duty  on  the  old  Sheriff;  and  I  am 
not  prepared  to  say  that  he  can  sue  for  an  escape,  when  he  is 
driven  to  the  necessity  of  alledging  his  own  breach  of  duty  by  way 
of  making  title  to  the  action.  But  if  there  can  be  a  good  excuse 
for  not  assigning,  as  that  a  particular  prisoner  was  omitted  by 
mistake,  the  Sheriff  should  show  the  excuse. 
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But  the  difficulty,  continues  Justice  Bronson,  who  delivered  the 
opinion  of  the  court,  presents  itself  in  another  form.  ^  Although 
under  the  old  law,  the  Sheriff  when  he  had  commenced  the  exe- 
cution of  final  process  might  complete  it  after  his  office  was  at  an 
end,  and  although  he  may  do  so  still  in  relation  to  executions 
against  property,  yet  he  cannot,  I  think,  do  so  when  the  final 
process  is  against  (he  body  of  the  debtor.  A  certificate  from  the 
•ounty  clerk  that  the  new  Sheriff  has  qualified  and  given  security^ 
has  taken  the  place  of  the  old  writ  of  discharge.  Upon  service 
of  the  certificate  on  the  former  Sheriff,  the  statute  declares  that 
^his  powers  as  such  Sheriff,  except  when  otherwise  expressly 
provided  by  law,  shall  cease ;"  and  I  find  no  provision  which  will 
authorize  him  to  continue  the  execution  of  process  on  which  any 
person  is  in  his  custody  as  a  prisoner.  The  exception  in  the  last 
clause  of  the  69th  section,  (the  72d  of  the  2d  edition,)  and  the 
power  to  proceed  giv^  by  the  71st  section,  (the  74th  of  the  2d 
d.)  are  both  evidently  confined  to  final  process  against  the  pre- 
petty,  not  the  person  of  the  debtor*  And  besides,  it  is  made  the 
duty  of  the  Sheriff  to  deUver  to  his  successor,  the  jaii  of  the 
county,  with  its  appurtenances,  all  the  prisoners  then  confined  in 
such  ja3,  and  all  process,  orders,  &c.,  in  his  custody,  authorizing  or 
relating  to  t/ie  confinement  of  such  prisoners.  On  reading  the  68ih 
69lfa  and  71st  sections  (the  71st,  72d,  and  74th  of  2d  ed.)  together^ 
lam  unable  to  resist  the  conclusion,  that  the  legislature  intended  the 
powers  of  the  old  Sheriff  in  relation  to  all  prisoners  in  his  custody, 
should  cease  within  ten  days  after  the  service  of  a  certificate  that 
the  new  Sheriff  had  entered  upon  the  duties  of  his  office.  If  the 
common  law  power  of  the  old  Sheriff  to  continue  the  execution 
of  final  process  against  the  body  is  taken  away  by  this  statute,  as  ^ 
think  it  is,  prisoners  who  are  not  assigned  within  the  ten  days  will 
be  at  liberty  to  go  at  large.  The  new  Sheriff  has  nothing  to  do 
with  them,  and  the  power  of  the  old  Sheriff  is  at  an  end.  If  he 
cannot  enforce  the  imprisonment  by  direct  means,  he  cannot  do 
it  indirectly,  by  suing  the  bond  which  was  given  while  the  re- 
straint was  legal. 

If  a  new  Sheriff  receives  a  prisoner,  (provided  we  suppose  in 
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conformity  with  the  above  decision,  and  within  the  ten  dajs)  from 
his  predecessor,  he  is  answerable  for  his  escape,  though  a  volun* 
taiy  escape  may  have  existed  in  the  time  of  his  predecessor.  But 
the  plaintiff  has  his  election,  either  to  consider  the  prisoner  in  ex-« 
ecution,  and  so  chaise  the  new  Sheriff  for  the  last  escape,  or  as 
out  of  execution,  and  charge  the  old  Sheriff.  (4  John.  Rep,  469.) 
But  if  the  plaintiff  has  once  made  his  election,  and  sued  the  old 
Sheri6^  and  recovered  judgment  against  him,  it  is  conclusive,  and 
a  bar  to  any  action  against  the  new  Sheriff. 

The  same  Sheriff  by  whom  any  writ  directed  to  him  is  executed, 
ought  to  make  his  return  to  the  same ;  and  in  case  of  a  new  She- 
riff, who  comes  into  office  before  the  return  day,  he  should  hand 
over  such  writ  to  him,  with  the  return,  and  it  is  the  duty  of  such 
new  Sheriff  to  return  the  same.  And  if  the  old  Sheriff,  after  ar- 
resting a  defendant  suffer  him  to  escape,  and  go  out  of  office  be- 
fore the  return  day,  he  alone  is  answerable  for  the  escape.  Yet 
where  the  new  Sheriff,  by  mistake,  returned  cepi  corpus  to  a  writ 
directed  to  the  old  Sheriff,  after  the  latter  who  arrested  the  de- 
fendant upon  it  had  permitted  an  escape,  and  an  attachment  after- 
wards issued  against  the  old  Sheriff,  who  was  ruled  to  bring  in 
the  body,  the  irregularity  was  waived  by  not  moving  in  time  to 
set  aside  the  attachment  (1  EasVs  Rep.  604.) 

Where  an  indenture  of  assignment  of  prisoners  from  the  old 
to  the  new  Sheriff  specified  a  suit  of  Talmadge^  Smith  Sf  Co.  v. 
Broekvxiy,  it  was  held  sufficiently  certain  without  giving  the 
names  of  all  the  plaintiffs  at  large,  and  was  sufficient  notice  to 
the  new  Sheriff  of  the  execution  against  the  prisoner.  All  that  is 
required  is,  that  the  old  Sheriff,  when  he  delivers  over  the  prisoner, 
give  notice  of  all  the  executions  against  him.  The  rule  does  not 
require  that  this  notice  shall  contain  the  accuracy  and  precision 
necessary  in  special  pleadmg.  (9  John.  Rep.  85.) 

If  a  Sheriff,  at  the  timp  of  his  death,  had  different  persons  in 
execution  when  a  new  Sheriff  was  appointed,  and  the  new  Sheriff 
had  taken  upon  him  the  office,  it  was  his  duty  at  his  peril  to  take 
notice  of  all  th;  executions  against  every  person  whom  he  found 
in  jail,  and  that  necessarily,  for  there  was  no  one  to  make  delivery, 
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or  give  notice.  And  he  was  not  liable  for  detaining  them  until 
he  could  obtain  proper  notice  of  all  such  executions. — 3  Co.  Re, 
72;  19  Ftn.  .;36r.,  644,  pi.  8. 

It  had,  however,  previous  to  any  statutory  provision,  been  ad- 
judged, {Barnes f  269)  that  an  assignment  of  the  prisoner,  &c.  by 
the  Under  Sheriff  was  sufficient;  but  to  obviate  all  doubts,  and  at 
the  same  time  to  direct  the  powers  of  the  Under  Sheriff  m  certain 
drcumstances,  the  statute  (2  jR.  5.,  2d  ed.,  367,  §  77)  provides :  if 
at  any  time  when  any  new  Sheriff  shall  have  qualified,  and  given  the 
secuiity  required  by  law,  the  office  of  the  former  Sheriff  shall  be 
executed  by  his  Under  Sheriff,  or  by  a  coroner  of  the  county,  or 
by  any  other  person  i^ecially  authorized  for  that  purpose,  such 
Under  Sheriff,  coroner,  or  other  person,  shall  in  all  things  comply 
with  the  preceding  provisions,  (the  statutory  provisions  we  have 
just  enumerated)  and  shall  perform  the  duties  required  of  such 
former  Sheriff. 

Before  entei%ig  on  the  duties  of  his  office,  it  is  obUgatory  upon 
the  Sheriff  to  taike  the  following  oath,  and  which  oath  is  required 
to  be  filed  in  the  office  of  the  clerk  of  the  county. — Canst,  art, 
6  §  1 ;  lR.S.,2d.  cA,  109,  §23.;  iWd,  110,  §27. 

^  I  do  swear  that  I  will  support  the  Constitution  of  the  United 
States,  and  the  Constitution  of  the  State  of  New  York,  and  that  I 
will  faithfully  discharge  the  duties  of  the  office  of  Sheriff  of  the 
County  of ,  according  to  the  best  of  my  alality.'* 

This  oath,  though  not  so  explicit  in  its  details,  is  yet  as  full  and 
comprehensive  in  its  subject,  as  the  one  joined  by  the  ancient 
coounon  law,  {Dyer,  168)  and  confirmed  by  act  of  parliament, 
(3  Geo.  L  c  16,  §  18.)  If  a  person  refused  to  take  upon  himself 
the  office  of  Sheriff,  it  was,  formerly,  usual  to  punish  him  in  the 
Star  Chamber,  {Daltony  16)  and  he  may  now  be  proceeded  against 
by  information  in  the  court  of  king's  bench.  {Dyer,  167.)  Also, 
if  he  refused  to  take  the  several  oaths  enjoined  him,  or  officiates 
ill. the  office  before  he  has  qualified  himself,  that  court,  which  has 
a  general  superintendence  over  all  officer;!  and  ministers  of  jus- 
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tice,  will  grant  an  infonnation  against  hioL  And  it  has  been 
held  that  a  refiisal  of  the  oaths  enjoined  to  be  taken,  amounts  to 
a  refusal  of  the  office.  (2  Lee^  116 ;  Carth.^  507.)  The  breach, 
or  violation  of  this  oath>  although  a  high  ofience,  is  not,  however, 
peijury,  or  punishable  as  sucL — 11  Co.  Rep^  9& 

V^ihin  tweniy  days  after  his  receiving  notice  of  his  election, 
and  before  he  shall  enter  upon  the  duties  of  his  office,  the  Sheriff 
must  execute  with  sureties,  who  shall  be  freeholders^  a  joint  and 
several  bond  to  the  people  of  the  State  of  New  York,  the  condi- 
tion of  which  is  to  be  as  follows: 

Whereas  the  above  bounden  A  B  hath  been  elected  to  the  of- 
fice of  the  Sheriff  of  the  County  of ,  at  the  general  election 

held  therein  on  the day  of  — ^ —  [or  at  a  special  election,  as 

the  case  may  be.]  Now,  therefore,  the  condition  of  the  above  obli- 
gation is  such,  that  if  the  said  A  B  shall  well  and  faithfully,  m  all 
things,  perform  and  execute  the  office  of  the  Sheriff  of  the  said 

County  of ,  during  his  continuance  in  the  said  office,  by 

virtue  of  the  said  election,  without  fraud,  deceit,  or  oppression, 
then  the  above  obligation  to  be  void,  or  else  to  remain  in  &^ 
force. 

A  B,  Sheriff,  [l.  s.] 

C  D,  [L.  8.] 

E  F,  [l.  s.] 

In  the  city  of  New  York  the  Sheriff's  bond  is  to  be  in  the  pen- 
alty of  twenty  thousand  dollars,  with  two  sureties ;  and  the  bond 
io  be  executed  in  every  other  county  in  the  state,  ^txaH  be  in  the 
penal  sum  of  ten  thousand  dollars,  with  two  or  more  sureties. 
The  bond  given  by  the  Sheriff  must  be  filed  in  Hxe  clerk's  office 
of  the  county  for  which  the  Sheriff  executing  it  shall  be  elected ; 
and  at  the  time  of  filing  the  same,  the  clerk  must  administer  an 
oath  to  each  of  the  sureties  therein  named,  that  he  is  a  frediolder 
within  the  state  of  New  York,  and  is  VForth  such  sum  as  shall  be 
proportionate  to  the  number  of  sureties  bound  in  such  bond,  and 
to  the  amount  of  the  bond  required  in  such  county,  over  and  above 
all  debts  whatsoever  o\nng  by  him.  The  oath  must  be  endoised 
on  the  bond,  and  signed  by  each  of  the  sureties,  in  the  presence  of 
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Uie  county  clerk,  who  shall,  notwithstanding,  judge  of  and  deter- 
mine the  competency  of  the  sureties  offered.  In  the  city  and 
county  of  New  York  the  like  proceedings  must  be  had,  but  the 
sureties  must  there  make  oatli  that  they  are  freeholders  within  the 
state,  and  that  each  of  them  are  worth  twenty  thousand  dollars 
orer  and  above  all  debts  due  by  or  from  either  of  them. 

The  Sheriff  must  once  in  each  year,  within  twenty  days  after 
the  first  Monday  in  January,  subsequent  lo  the*  year  in  which  he 
diall  have  entered  upon  the  duties  of  his  office,  renew  the  security 
required  to  be  given  by  him  upon  entering  upon  the  duties  of  his 
t^ce.  This  renewed  security  must  be  in  the  same  amount,  and 
given  in  the  same  manner,  and  be  subject,  in  all  respects,  to  the 
same  regulations,  as  the  original  security  required  from  such 
Sheriff.—!  R.  5.,  td  ei.,  371,  §  78—81. 

The  bond  thus  given  and  filed,  is  intended  for  the  benefit  of  in* 
dividuals  who  may  suffer  by  the  malfeasance  of  the  Sheriff,  or  his 
deputy,  as  well  as  for  the  benefit  of  the  people ;  and  the  clerk  is 
the  mere  depositary  of  the  bond,  for  the  use  of  those  who  may  suf- 
fer by  a  breach  of  its  condition,  whether  it  be  the  public  or  private 
individuals^  And,  accordingly,  whenever  a  Sheriff  shall  have  be* 
come  liable  for  the  escape  of  any  prisoner,  or  whenever  he  shall 
have  been  guilty  of  any  default,  or  misconduct  m  his  office,  the 
condition  is  broken,  and  the  party  injured  may  apply  to  the  su* 
preme  court  for  permision  to  prosecute  the  official  bond  of  such 
Sheriff.— 2  H  5.,  2d  ed,  390,  §  1. 

Such  application  is  to  be  accompanied  by  proof  of  the  default 
or  delinquency  complamed  of,  and  that  no  satisfaction  for  the 
same  has  been  received ;  and  by  a  certified  copy  of  such  official 
hond.—Ibidy  390  §  2. ;  6  Wend.  Rep.,  464 ;  4  HUPt  Rep.,  672. 

Upon  such  application  and  proof,  the  court  order  the  bond  to 
be  prosecuted,  but  the  applicant  is  authorized  to  prosecute  the 
same  in  the  supreme  court  only,  and  in  the  name  of  the  people  of 
the  state,  stating  in  the  process,  pleadings,  proceedings,  and  re- 
cord in  such  action,  that  the  same  is  broi^ht  on  the  relation  of 
such  applicant  During  the  pendency  of  any  suit  upon  such  offi- 
dal  bond^  or  after  judgment  rendered  in  suchsdt,  any  other  party 
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aggrieyed  by  the  default  or  delinquency  of  such  sheriff,  may,  in 
like  manner  apply  to  the  supreme  court  for  leave  to  prosecute  such 
ofGicial  bond,  and  upon  such  leave  being  granted,  the  applicant 
may  prosecute  such  bond  in  the  manner  already  mentioned;  and 
die  pendency  of  any  other  suit,  at  the  relation  of' any  other  person, 
on  the  same  bond,  or  a  judgment  recovered  by  or  against  any  other 
person  on  such  bond,  shall  not  abate,  or  in  any  manner  affect 
such  suit,  or  the  proceedings  therein.  And  any  person  who  may 
have  recovered  any  judgment  upon  such  official  bond,  may,  in  like 
manner  apply  for  leave  again  to  proscute  such  bond  whenever  he 
is  aggrieved  by  any  other  default  or  delinquency  than  such  as 
shall  have  been  the  subject  of  the  former  action,  and  shall  pro- 
ceeed  therein  in  like  manner  as  before  mentioned.  The  relator  in 
case  of  his  discontinuance  or  failure  in  the  action,  is  liable  to  costs, 
as  in  other  cases.  Hie  surety  is  never  to  be  liable  beyond  the  pen* 
alfy  of  the  bond.  And  if  it  appears  that  the  amount  of  any  damages 
recovered  against  the  Sheriff,  which  the  surety  has  been  obliged  to 
pay,  or  will  be  obliged  to  pay,  is  equal  to  the  amount  for  which  such 
surety  shall  be  liable  by  virtue  of  the  bond,  he  shall  be  acquitted 
and  discharged  of  all  further  liabifity,  and  judgment  shall  be  ren- 
dered in  his  favor.  And  whenever  a  juc^ment  shall  be  obtained 
agsdnst  a  Sheriff  and  his  sureties,  a  direction  shall  be  endorsed  on 
the  execution  issued  thereon  by  the  attorney  issuing  the  same,  to^ 
levy  the  amount  of  such  execution  in  the  first  place  of  the  proper- 
ty of  such  Sheriff,  and  if  sufficient  property  of  such  Sheriff  cannot 
be  found  to  satisfy  such  execution,  then  to  levy  the  deficiency  of 
the  property  of  the  sureties.— 2  R.  S.,  2d  ed.,  390,  ^  3, 6, 7, 8, 11, 
13,15;  4  Ht^'s  B.,  570. 

Under  this  and  similar  provisions,  the  question  has  repeatedly 
arisen,  as  to  what  shall  be  regarded  as  a  breach  of  the  official 
bond  of  the  Sheriff,  entitling  the  party  c^grieved  to  prosecute  his 
sureties.  A  late,  excellent  work,  *^  On  the  Organization  and  Ju- 
risdiction of  the  Courts  of  Law  and  Equity  in  the  State  of  New 
York,"  has  given  a  lucid  exposition  of  the  nature  and  tendency  of 
the  several  provisions  of  this  statute,  and  whose  commentary  we 
are  happy  to  follow.  {Graham  <m  Jurisd.,  2 12.)    The  bond  of  the 
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Sieriff  being  conditioned  &at  he  shall  well  and  faithfully,  in  all 
tilings  perform  and  execute  the  office  of  Sheriff,  during  his  con- 
tinuance  therein,  wi&out  fraud,  deceit,  or  oppression,  it  follows,  of 
course,  that  it  is  prospective,  and  that  his  sureties  are  not  liable 
for  any  act  done  before  its  execution.    And  where  the  bond  of  a 
Deputy  Sheriff  was  confined  in  its  terms  to  Imnness  UuiA  shoitid 
cofihe  to  the  hands  of  the  principal,  it  was  held  that  the  obligation 
of  the  sureties  did  not  extend  to  process  committed  to  him  previous 
io  its  execution,  nor  to  any  subsequent  acts  of  his,  such  as  the  col- 
lection of  money  under  such  process.  (20  John.  Rep.,  166.)    But  it 
is  no  answer  to  an  action  on  a  Sheriff's  bond,  that  he  is  sought  to 
be  charged  for  the  non-performance  of  duties  created  subsequently 
to  the  act  under  which  the  bond  is  executed,  provided  that  such 
duties  existed  at  the  date  of  the  bond.    If  new  duties  were  im- 
posed subsequently  to  the  giving  of  the  bond,  it  might  be  other- 
wise. (6  Wend.  Rep.,  464.)    And  the  bond  prescribed  by  the 
statute,  extends  in  express  terms,  to  the  whole  subsequent  official 
conduct  of  the  Sheriff,  and  under  it,  therefore,  the  sureties  are  lia- 
ble for  moaej  had  and  received  by  him  on  an  execution,  at  any  time 
after  the  execution  of  their  bond,  although  the  process  may  have 
been  received  by  lum  previous  to  the  giving  of  the  bond.  (16 
Wend.  Hep.,  623.)    And  notwithstanding  the  bond  provides  that 
the  Sheriff  shall  perform  his  duty,  tmthoutfrandy  deceit  or  oppress 
iicn,  it  is  regarded  as  broken,  so  as  to  entitie  the  party  aggrieved 
to  an  action,  if  the  Sheriff  be  guilty  of  any  default  or  misconduct, 
his  neglect  of  duty  b^g,  in  legal  consideration,  a  breach  of  the 
bond,  although  it  do  not  involve  any  positive  act  of  firaud,  deceit, 
or  oppression.  (6  Wend*  Rep.,  464.) 

It  is  further  provided,  that  such  application  shall  be  accompa- 
med  by  proof  of  the  default  or  delinquency  complained  of,  and 
that  no  satisfaction  for  the  same  has  been  received,  and  by  a  cer- 
tified copy  of  such  official  bond. — 2  JR.  jS^.,  390,  §  1. 

Under  the  law,  as  it  stood  in  the  revision  of  18J3,  (1  R.L.41S 
4  6)  the  party  aggrieved  by  the  official  default  of  the  Sheriff,  in 
order  to  entitle  him  to  leave  to  prosecute  the  bond,  must  have 
previously  recovered  a  judgment  agamst  the  Sheriff  in  an  action 


26  TH£  SHERIFF. 

against  him,  grounded  directly  .on  such  default  Nor  W9S  it 
enough,  that  the  plaintiff  had  proceeded  by  attachment  against  the 
Sheriff,  for  his  default,  and  that  a  judgment  had  been  recovered  in 
the  name  of  the  people,  against  the  Sheriff,  on  his>  recognizance 
to  appear  on  the  return  of  the  attachment,  those  proceedings  only 
inyolying,  in  contemplation  of  law,  the  forfeiture  of  his  recogni* 
zance,  but  not  establishing,  as  a  recovery  in  an  action  founded  di- 
rectly on  the  default  would,  that  he  had  rendered  himself  legaUy 
liable  f(Mr  its  consequences.  (18  John.  Rep.,  390.)  It  was  aba 
formerly,  as  a  general  rule,  required  that  d,fi.fa.  against  the  She- 
riff,  should  have  been  returned  unsatisfied,  as  the  evidence  of  hjs 
inability  to  pay,  although  it  was  subsequently  held  to  be  unneces- 
sary, when  it  appeared  satisfactorily,  upon  the  application  for 
leave,  to  prosecute  the  official  bond,  that  the  Sheriff  was  wholly 
unable  to  pay. — 2  CoiMn,  590. 

This  rule,  however,  was  altered  by  the  legislature  in  1827,  by 
an  act  authorizing  the  supreme  court  to  order  the  bond  of  the 
Sheriff  to  be  put  in  suit,  on  the  application  of  any  party  aggrieved, 
without  requiring  that  a  previous  recovery  should  have  been  h^d 
against  the  Sheriff,  and  making  it  discretionary  with  the  court 
whether  they  would  direct  a  prosecution  or  not  {Laws  of  1827, 
p.  219,  ^  5.)  Under  this  provision  the  practice  was  established 
by  the  court,  that  before  directing  a  prosecution  of  the  bond,  it 
should  be  shown,  (which  might  be  done  by  affidavit,)  that  the 
Sheriff  was  individually  unable  to  respond  in  damages,  for  the 
default  or  mis-conduct  alledged  against  him. — 2  Wend.  Rqi.,  209* 

The  provision  of  the  Revised  Statutes,  already  quoted,  r^u- 
lating  the  present  power  of  the  court  in  this  respect,  and  pro- 
viding that  the  application  shall  be  accompanied  by  proof  of  the 
default  or  delinquency  complained  of,  and  that  no  satisfaction  for 
the  same  has  been  received,  and  by  a  certified  copy  of  the  official 
bond,  was  introduced  by  the  revisers,  in  conformity  to  the  prac- 
tice of  1827,  and,  as  they  express  it,  <^  as  a  substitute  for  the 
former  practice  of  showing  a  judgment  received.  {Revisers?  notes, 
3  Rev.  Stat.f  2d  ed.,  758.)  Such  seems  to  have  been  recognized 
as  its  effect,  in  a  case,  in  which  it  was  held,  that  on  an  applica- 
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tioQ  to  the  court,  to  piosecute  the  official  bond  of  a  Sheriff,  for  a 
default  in  not  paying  over  money  collected  by  him  under  execu* 
tion,  it  must  appear  that  the  money  has  been  demanded  of  the 
Sheriff,  (5  Wend.  Rep.y  102.)  And  although  in  a  subsequent 
case,  (15  Wend.  JRep^  623,)  the  objection  was  taken,  in  an  ac- 
tion on  a  Sheriff's  bond,  that  the  plaintiff  should  have  shown  a 
judgment  and  execution  against  the  Sheriff  unsatisfied,  the  court, 
in  puttmg  their  decision  upon  other  grounds,  seem  to  regard  the 
objection  as  destitute  of  weight  But  in  an  action  against  a  She- 
riff for  neglecting  to  return  a  fi.  fa.  it  is  not  necessary  that  he  be 
first  ruled  or  notified  to  return. — 3  HilPs  Rep.,  552. 

It  is  further  provided  as  we  have  seen,  that,  upon  such  appli- 
cation and  proof,  the  court  shall  order  that  such  bond  be  prosecut- 
ed; and  the  applicant  shall  thereupon  be  authorized  to  prosecute 
the  same  in  the  supreme  court  only,  in  the  name  of  the  people  of 
this  state,  statmg  in  the  process,  pleadings,  proceedings,  and  re- 
cord in  such  action,  that  the  same  is  brought  on  the  relation  of 
such  applicant  (2  Rev.  Stat.,  2d.  ed.,  390,  §  3.)  And  in  such 
actions,  the  same  pleadings  and  proceedings  are  required  to  be 
had,  as  are  provided  by  law  in  the  case  of  suits  upon  bonds,  with 
other  conditions  than  for  the  payment  of  money,  except  as  therein 
otherwise  provided  (and  to  which  we  shall  presently  advert,)  and 
judgment  shall  be  rendered  for  the  defendants  in  the  like  cases. 
(2  Rev,  Stat.,  2d  ed.,  390,  §  4.)  But  such  judgment  shall  not 
be  a  bar  to  any  other  suit  that  may  be  brought  on  the  same  offi- 
dal  bond,  by  the  same  plainti^  or  any  other  plaintiff,  for  any 
other  delinquency  or  default  of  such  Sheriff,  than  such  as  was 
assigned  as  a  breach  of  the  condition  of  such  bond  in  the  action 
in  which  such  judgment  was  rendered. — 2  Rev.  Stat.,  2d  ed.,  390, 
§5. 

Previous  to  the  Revised  Stsltutes,  but  one  judgment  could  be 
entered,  in  form,  on  the  same  bond.  The  action  was  in  the 
name  of  the  people,  and  the  judgment  stood  as  security  for  future 
breaches,  so  as  to  entitie  any  other  party  who  had  a  similar  right 
to  that  of  the  original  relator,  to  issue  a  scire  facias,  and  enforce 
a  satisfaction  of  his  claim,  and  so  on  with  other  claimants  until 
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die  penalty  of  ibe  bond  was  reached.  In  introducing  some  of 
the  provisions  above  cited,  regarding  the  suit  as  an  individual  one 
for  the  benefit  of  the  relator,  and  in  some  measure  in  his  name, 
and  treating  all  the  proceedings  as  of  that  character,  and  also  as 
introductory  to  some  further  enactments,  which  will  be  presently 
considered,  the  revisers  remarked  that  the  former  practice  was 
'^  altogether  anomalous."  It  involves,  say  they,  this  difficulty, 
that  after  a  judgment  is  satisfied,  it  must  either  remain  a  lien  on 
the  estate  of  the  defendants,  so  as  to  be  a  security  for  further 
breaches,  or  it  must  be  cancelled  and  discharged.  If  discharged, 
it  is  not  perceived  how  it  can  be  the  subject  of  a  scire  facias.  It 
ought  not  to  remain  a  lien,  after  its  purpose  is  answered.  These, 
and  various  other  difficulties,  will  be  obviated,  and  the  proceed- 
ings will  be  much  simplified  by  treating  them  throughout  as  sq>a- 
rate  actions ;  which  can  easily  be  done  by  requiring  the  name  of 
the  relator  to  appear  in  each  suit — Revisers^  notes,  3  K  S»,  id 
ed.y  758. 

It  is  accordingly  provided  that  during  the  pendency  of  any  suit 
iqK)n  such  official  bond  or  afler  judgment  rendered  in  such  suit, 
any  other  party  aggrieved  by  the  default  or  delinquency  of  such 
Sheriff,  may  in  like  manner  apply  to  the  supreme  court,  for  leave 
to  prosecute  such  official  bond.  (2  IL  5.,  2d  ed.,  390,  ^  6.)  And 
upon  such  leave  being  granted  the  applicant  may  prosecute  such 
bond,  in  the  manner  above  provided :  and  the  pendency  of  any 
other  suit,  at  the  relation  of  any  other  person,  on  the  same  bond, 
or  a  judgment  recovered  by  or  against  any  other  person  on  such 
bond,  shall  not  abate,  or  in  any  manner  affect  such  suit,  or  the 
proceedings  therein  except  as  afterwards  provided.  (2  R.  5.,  2d 
ed.,  399,  §  7.)  And  any  person  who  may  have  recovered  any 
judgment  upon  such  official  bond,  may,  in  like  manner,  apply 
for  leave  again  to  prosecute  such  bond,  whenever  he  is  aggrieved 
by  any  other  default  or  delinquency  than  such  as  shall  have  been 
the  subject  of  the  former  action,  and  shall  proceed  therein,  in 
like  manner  as  above  provided.  (2  R.  5.,  2d  ed.,  390,  ^  8.)  In 
addition,  also,  to  the  implied  abrogation  of  the  former  practice 
by  sdre  faciasy  it  is  expressly  provided  that  no  scire  facias  shall 
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be  brought  upon  any  judgment  rendered  upon  such  official  bond, 
fay  the  party  at  whose  relation  such  judgment  was  obtained^  or  by 
any  other  person,  for  any  breach  of  the  condition  of  such  bond. 
(2  R.  S.f  2d  ei.y  390,  §  9.)  And  every  suit  brought  upon  such 
official  bond,  and  every  judgment  rendered  therein  shall  be  deem- 
ed the  private  suit  and  judgment  of  the  party  on  whose  relation 
the  same  shall  be  brought  or  obtained ;  such  suit  may  be  discon- 
tinued, and  the  relator  may  be  non-suited,  as  in  private  suits ; 
and  the  judgment  therein  may  be  cancelled  and  discharged  by  the 
relator  in  the  same  manner  as  if  he  were  the  nonunal  pfeintifi, 
and  shall  be  deemed  satisfied,  in  tiie  same  cases  as  judgments  \fj 
individuals.— 2  K  5.,  2d  ed.y  390,  ^  10. 

As  a  substitute  for  the  former  mode  of  collecting  costs  against 
an  unsuccessfol  relator  by  attachment,  {Laws  of  1827,  p.  219, 
§  6,)  frequentiy  an  imperfect  remedy,  it  is  provided,  that  if  the 
suit  be  discontinued,  at  the  relator  be  non-suited,  or  judgment  be 
rendered  tor  the  defendant,  upon  verdict,  demurrer,  or  otherwise, 
costs  shall  be  awarded  against  the  relator,  as  if  he  was  the  nominal 
plaintiff,  and  judgment  shall  be  rendered  for  such  costs,  and  exe- 
cution thereon  awarded  against  him,  in  the  same  manner. — 2  R. 
id  &,  ed.,  390,  §  11. 

In  order  to  prevent  a  Sheriff  and  his  sureties  firom  collusively  suf- 
fering judgments,  to  the  limount  of  the  penalty  of  the  bond,  and 
that,  too,  for  the  supposable  purpose  of  satisfying  them,  with  the 
very  money  retained  by  the  Sheriff  for  that  purpose,  thus,  effectu- 
ally defeating  the  security  arising  firom  the  bond,  {Revisen^  notes, 
ZR.  S.y  2d  ed.,  768,)  it  is  further  provided  that  no  such  suit 
shall  be  barred,  nor  shall  the  amount  which  the  plaintiff  may  be 
entitled  to  recover  therein,  be  affected  bj  any  plea  or  notice  made 
by  any  surety  in  such  bond,  of  a  judgment  recovered  thereon, 
tmless  it  be  accompanied  by  an  allegation  that  the  sureties  in  such 
bond,  some  or  one  of  them,  have  been  obliged  to  pay  the  dama- 
ges assessed  in  such  judgment,  or  some  part  thereof,  lor  the  want 
of  sufficient  property  of  such  Sheriff  whereon  to  levy  the  same, 
or  that  they  will  be  obliged  to  pay  the  same,  or  some  part  there- 
of, for  the  same  reason  \  nor  unless  such  plea  or  notice  be  verified 
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by  the  oath  of  the  defendant  making  the  same.  (3  2L  jS^.^  2d  ed*y 
391,  ^  12.)  If  it  appear,  that  the  amount  of  any  damages  so 
recoyered,  which  such  surety  has  been  obliged  to  pay,  or  will  be 
obliged  to  pay,  as  specified  in  the  last  section,  is  equal  to  the 
amount  for  which  such  defendant  shall  be  liable,  by  virtue  of  the 
bond,  he  shall  be  acquitted  and  discharged  of  all  further  liability, 
and  judgment  shall  be  rendered  in  his  favor.  (2  it.  &,  2d  ed., 
391,  §  13.)  But  if  it  shall  appear,  t]iat  the  amount  of  any  da- 
mages so  recovered,  and  which  such  surety  has  been  obliged  to 
pay,  is  not  equal  to  the  amount  of  such  surety's  liability,  the 
amount  thereof  shall  be  allowed  to  such  defendant  in  estimating 
the  extent  of  his  liability  in  any  such  action. — 2  IL  A,  2d  ecL, 
391,  §  14. 

Whenever  a  judgment  shall  be  obtained  against  a  Sheriff  and 
his  sureties  no  execution  against  the  bodies  of  the  defendants  shall 
be  issued,  until  an  execution  against  the  property  shall  have  been 
returned  unsatisfied  in  whole  or  in  part  (2  IL  5.,  2d  ed.y  391^ 
§  16.)  And  in  analogy  to  the  case  of  a  creditor's  bill,  filed  on 
the  return  of  an  execution  at  law  unsatisfied,  (2  R»  5.,  2d  ecL, 
173,  §  38,)  it  would  seem  that  a  honafde  attempt  must  be  made 
to  collect  the  judgment  by^.  fa.  before  a  ca.  ^o.  can  be  issued, 
and  that  when  the  judgment  is  in  the  supreme  court  (as  it  must 
be  in  the  case  under  conidderation,)  so  that  the  execution  may 
issue  to  any  part  of  the  state,  if  the  defendants  have  a  fixed  and 
known  place  of  residence  at  the  time  the  execution  shall  issue, 
and  have  visible  properly  in  the  county  wherein  they  reside,  suf- 
ficient  to  satisfy  the  debt,  it  would  be  a  good  ground  for  setting 
aside  the  co.  so.  that  the  plaintiff  had  neglected  to  issue  a  fi.fa* 
to  that  county.  (1  Pcdfiej  309.) 

In  order  also,  that  a  distribution  may  be  made  among  all  the 
creditors  similarly  situated,  as  far  as  possible,  and  to  prevent  any 
undue  and  inequitable  preference,  from  priority  in  levying  an  exe- 
cution, {Remseti'  notes^  3  R.  S.y  2d  ed.,  768,  759,)  it  is  further 
provided  that  whenever  several  judgments  shall  be  obtained  at 
the  same  term  upon  any  official  bond  of  a  Sheriff,  for  damages 
amounting,  in  the  whole,  to  more  than  the  sums  for  which  the 
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sordies  therein  shall  he  liable,  the  supreme  court  shall  order  the 
moneys  levied  upon  such  judgments,  from  the  property  of  the 
sureties,  to  be  distributed  to  the  relators  respectively  in  such  judg- 
ments, in  proportion  to  the  amount  of  their  respective  recoveries. 
(2  K  iS.,  ^  ed.,  391,  §  17.)  And  if  executions  be  issued  upon 
several  judgments,  obtained  at  the  same  term,  upon  any  such 
official  bond,  and  sufficient  moneys  shall  not  be  raised  to  satisfy 
all  of  the  said  executions,  the  supreme  court  shall  distribute  the 
moneys  collected  on  such  executions  to  the  relators  respectively 
in  such  judgments,  in  proportion  to  the  amount  of  thdr  respective 
recoveries.— 2  R.  5.,  2d  ed.,  391,  §  18. 

A  motion  to  issue  further  execution  upon  a  judgment  obtained 
against  a  Sheriff  and  his  sureties  on  a  bond  given  for  the  faithful 
execution  of  his  office,  under  the  statute,  must  be  made  on  notice 
to  the  Sheriff  and  b's  sureties.  The  reason  of  this  is,  the  sureties 
are  not  liable,  as  we  have  abeady  seen,  beyond  the  penalty  of 
the  bond,  and  it  may  be  that  there  has  been  already  levied  by 
execution  against  them  the  full  amount  of  their  penalty. — 6  Cow. 
Rep.,  583. 

Besides  this  remedy  on  the  bond  given  by  the  Sheriff  and  his 
sureties,  the  former  is  indictable  for  wilfully  neglecting  any  duty 
which  is  required,  either  by  the  common  law  or  the  statute^ — 1 
Salk.,  38li  2Ld.  Raym.,  1189. 

The  judicial  power  of  the  Sheriff,  which,  in  former  times,  was 
very  geat  and  extensive,  has,  by  the  constitution  and  laws  of  the 
state,  been  transferred,  and  with  great  propriety,  to  other  estab- 
lishments; for  it  is  obviously  incongruous  that  executive  and 
judicial  authority  should  be  united  in  the  same  person. 

The  Sheriff,  in  his  ministerial  capacity,  is  the  immediate  officer 
to  every  court  of  record,  to  whom  all  writs  and  processes  are  re- 
gularly to  be  directed,  and  who  is  bound  to  execute  the  same 
without  favor,  fear  or  corruption.  In  the  commencement  of 
causes  1»  is  to  serve  the  writ,  to  arrest,  and  to  take  bail ;  when 
the  cause  comes  to  trial,  he  must  summon,  and  return  the  jury ; 
through  him  the  courts  enforce  obedience  to  their  orders,  and 
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puniflh  for  contempts ;  and  when  a  cause  is  detennined,  he  must 
see  the  judgments  of  the  courts  carried  into  execution. 

He  is  an  officer  of  the  court  of  chancery  for  the  purpose  of 
executing  its  process,  and  is  amenable  to  that  court  in  its  execn* 
tion,  and  may  be  punished  by  the  court  for  any  disobedience  or 
default  in  the  execution  of  the  same.  (2  R.  S.,  2d  ed.y  101,  ^§  32» 
33.)  And  he  is  bound,  when  any  stated  term  of  this  court  is 
held  in  his  county,  either  by  the  chancellor,  or  a  vice-chancellor, 
to  ^ye  his  attendance  in  such  manner  as  the  court  shall  direct, 
upon  pain  of  being  fined  in  the  discretion  of  the  court  And  when 
so  attending,  he  is,  ex  officio ^  sergeant-at-arms  of  the  court,  and  may 
execute  its  orders  and  process  in  any  county  in  the  state. — Ihtd^^Z^ 

He  is  also  required  to  attend  the  terms  of  the  supreme  court 
during  its  session,  and  also  to  summon  two  constables  of  his  coun- 
ty  to  attend  during  its  session  with  him. — Ihidy  124,  §  8. 

He  is  required  to  summon  as  many  marshals  and  constables  to 
attend  the  circuit  courts,  and  courts  of  oyer  and  terminer,  as  the 
presiding  judge  shall  direct,  and  in  case  no  direction  is  given  him 
by  the  presiding  judge,  he  is  authorized  to  summon  as  many  as 
he  shall  think  necessary,  to  appear  and  attend  upon  the  court  dur* 
ing  its  ffltting.— /Met,  217,  §§84,  85. 

The  district  attorney  of  every  county,  at  least  twenty  days  be- 
fore the  time  appointed  for  the  holding  of  any  court  of  oyer  and 
terminer  and  jail  delivery,  in  his  county,  shall  issue  a  precept  to 
be  tested  and  sealed,  in  the  same  manner  as  process  issued  out  of 
the  courts  of  oyer  and  terminer  and  jail  delivery,  and  to  be  direct* 
ed  to  the  Sheriff  of  his  county.  Every  such  precept  shall  men- 
tion the  time  and  place  at  wUch  such  court  is  to  be  held>  and 
shall  command  the  said  Sheriff, 

1.  To  summon  the  several  persons  who  shall  have  been  drawn 
in  his  county  pursuant  to  law  to  serve  as  grand  and  petit  jurors  at 
the  said  court  to  appear  thereat : 

2.  To  bring  before  the  said  court,  all  prisoners  then  being  in 
the  jail  of  such  county,  together  with  all  process  and  proceedings 
any  way  concerning  them  in  the  hands  of  such  Sheriff: 

3.  To  make  proclamation  in  the  maimer  prescribed  by  law, 
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notifying  aU  pcteons  bound  to  appear  at  the  said  court,  by  recog- 
nizance,  or  otherwise  to  appear  thereat ;  and  requirmg  all  justi- 
ces of  the  peace,  coroners,  and  other  officers  who  have  taken  any 
recognizance  for  the  appearance  of  any  person  at  such  court,  or 
the  examination  of  any  prisoner  or  witness,  to  return  such  recog- 
nizances, inquisitions  and  examinations,  to  the  said  court,  at  the 
opoiing  thereof,  on  the  first  day  of  its  sitting. — 2  IL  8*^  2cl  ed, 
183,  §31;  Lam  1836,  p.  775,  H 

The  Sheriff  to  whom  any  such  precept  shall  be  Erected  and  de* 
liyered,  immediately  on  the  receipt  thereof,  shall  cause  a  procla- 
mation, in  conformity  thereto,  signed  by  him,  to  be  published 
once  in  each  week,  until  the  ^tting  of  the  court,  in  aae  or  more 
of  the  newspapers  printed  in  the  said  county. — Ibid^  134,  §  49.) 

Every  Sheriff,  jailer,  coroner,  or  other  executive  officer,  is  also 
required  to  serve  all  process  directed  to  him,  for  the  purpose  of 
being  executed  from  a  surrogate's  court,  in  the  same  manner  as 
if  issued  by  a  court  of  record.  And  for  any  neglect  or  misfea- 
sance in  the  execution  of  such  process,  is  subject  to  the  same  ac* 
tions,  penalties  and  proceedmgs,  as  if  the  same  had  occurred  in 
relation  to  any  process  issued  by  courts  of  record. — Bridf  166,  §  9« 

He  is  also  required  to  serve  declarations  and  process  issued  by 
any  supreme  court  commissioner,  judge  of  the  county  courts,  cir- 
cuit judge  or  justice  of  the  peace,  in  any  proceeding  authorized  by 
law  to  be  held  before  those  officers  (excepting  civil  suits  before 
justices  of  the  peace)  and  if  he  wilfully  neglects  so  to  do,  may  be 
fined  by  the  officer  issuing  the  process,  not  exceeding  twen;y-five 
ddlars.— Jbui,  455,  §  3 ;  Laws  1833,  394,  ^  2. 

He  is  also  required  to  execute  warrants  issued  by  the  county 
treasurer  of  any  county,  against  delinquent  collectors,  within  tiie 
time  specified  by  the  warrant,  and  pay  over  the  money  collected 
on  the  same.  If  the  whole  sum  due  firom  the  collector  shall  be 
collected,  the  Sheriff  shall  so  state  in  his  return ;  but  if  a  part 
only,  or  if  no  part  of  such  sum  shall  be  collected,  the  Sheriff  shall 
state  in  his  return  the  amount  levied,  if  any,  exclusive  of  his  fees, 
and  shall  also  certify  that  such  collector  has  no  goods  or  chattels, 
lands  or  tenements,  in  his  county,  bom  which  the  moneys,  or  the 
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residue  thereof,  as  the  case  may  be,  could  be  levied ;  and  in  either 
case,  the  county  treasurer  shall  forthwith  give  notice  to  the  super- 
visor of  the  town  or  ward  of  the  amount  due  from  such  collectoh 
If  any  Sheriff  shall  neglect  to  return  any  such  warrant,  or  to  pay 
the  money  levied  thereon,  within  the  time  limited  for  the  return  of 
such  warrant ;  or  shall  make  any  other  return  than  such  as  is 
above  mentioned,  the  county  treasurer  shall  forthwith  proceed  to 
collect,  by  attachment,  the  whole  sum  directed  to  be  levied  by 
such  warrant.  In  case  the  county  treasiurer  shall  fail  to  collect 
such  moneys  by  attachment,  he  shall  certify  to  the  comptroller, 
that  he  has  issued  such  warrant,  stating  its  contents;  that  the 
Sheriff  has  neglected  to  return  the  same,  in  the  manner  required 
by  law,  or  to  pay  the  moneys  levied  thereon,  as  the  case  may  be, 
and  that  he  has  pursued  the  remedy  by  attachment  without  effect 
The  comptroller  shall  give  notice  thereof  to  the  attorney-general, 
who  shall  immediately  prosecute  such  Sheriff,  and  his  sureties, 
for  the  sum  due  on  such  warrant,  which  sum  when  collected  shall 
be  paid  to  the  treasurer  of  this  state,  and,  by  him,  on  the  comp* 
troUer's  warrant,  to  the  county  treasurer.  (2  R.  5.,  2d  ed.,  390, 
§§  13,  15—19. 

Also,  whenever  any  person  shall  be  removed  from  office,  or  the 
term  for  which  he  shall  have  been  elected  or  appointed  shall  ex- 
pire, and  he  shall  on  demand  refuse  to  deliver  over  to  his  succes- 
sor all  the  books  and  papers  in  his  custody  as  such  officer,  or  in 
any  way  appertaining  to  his  office ;  and  if  on  complaint  thereof 
by  his  successor  to  the  chancellor,  any  justice  of  the  supreme 
court,  any  circuit  judge  of  the  circuit,  or  the  first  judge  of  the 
county  where  the  person  so  refusing  shall  reside,  it  shall  appear 
that  such  books  or  papers  are  withheld ;  then,  if  required  by  the 
complainant,  such  officer  shall  issue  his  warrant  directed  to  any 
Sheriff  or  constable,  commanding  them,  in  the  day  time,  to  search 
such  places  as  shall  be  designated  m  such  warrant,  for  such  books 
and  papers  as  belonged  to  the  officer  so  removed,  or  whose  term 
of  office  expired,  in  his  official  capacity  and  which  appertained  to 
such  office,  and  seize  and  bring  them  before  the  officer  issuing  such 
warrant  (2  R.  S.,  2d  ed.,  115,  §§50,  61,  54.) 
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And;  if  any:  collector  of  tolls  shall  neglect  to  deposite,  accord- 
mg  to  law  and  the  directions  of  the  comptroller,  the  mon^  that, 
from  the  ahstracts  of  returns  made  to  the  comptroller,  he  shall 
appear  to  have  collected  for  tolls,  th^  comptroller  may  issue  a 
warrant  imder  his  hand  and  seal,  directed  to  the  Sheriff  of  any 
county  where  such  collector  or  any  of  his  sureties  may  be  found, 
thereby  commanding  such  Sheriff  to  cause  the  amount  of  tolls  in 
the  hands  of  such  collector  or  any  of  his  sureties  (or  such  part 
thereof  as  the  comptroller  shall  direct  by  the  warrant)  to  be  made 
and  levied  of  the  goods  and  chattels,  lands,  and  tenements  of 
such  collector;  and  in  case  the  same  shall  not  be  sufficient, 
then  t»f  the  goods  and  chattels,  lands  and  tenements  of  the 
sureties  of  such  collector ;  and  to  return  the  money,  together  with 
the  warrant  and  his  doings  thereon,  to  &e  comptroller  within  sixty 
days  from  the  date  thereof.  The  Sheriff  to  whom  such  warrant 
shall  be  directed,  shall  immediately  cause  the  same  to  be  executed, 
and  may  demand  and  collect  tlie  same  fees  for  executing  the  same, 
as  are  allowed  by  law  for  the  service  of  executions  issuing  out 
of  the  supreme  court.— 1  R.  S.y  2d  ed.,  222,  ^§  125,  126. 

And  in  case  of  proceedings  for  the  collection  of  demands  against 
slups  and  vessels,  where  a  warrant  is  issued  by  the  officer  to 
whom  an  application  has  been  made ;  the  Sheriff  to  whom  any 
such  warrant  shall  be  directed  and  delivered,  shall  forthwith  exe* 
cute  the  same,  and  shall  keep  the  ship  or  vessel  and  other  pro» 
perty  seized  by  him  to  be  disposed  of  as  herem  after  directed. 
He  shall  also  within  ten  days  after  such  seizure,  make  a  return  to 
the  officer  who  issued  the  warrant,  stating  therein  particularly  his 
doings  in  the  premises ;  and  shall  make  out,  subscribe,  and  annex 
thereto,  a  just  and  true  inventory  of  all  the  property  so  seized ; 
which  inventory  shall  be  signed  by  him  and  annexed  to  his  re- 
turn. (2  R,  jS^.,  2d  ed.,  406,  §  6.)  And  when  an  order  is  issued 
b^  such  officer  for  the  sale  of  said  vessel,  or  the  sale  of  her  tackle, 
apparel  and  fiimiture,  the  statute  prescribes :  {Ibid,  400,  §  22,) 
Wthin  twenty  days  after  the  service  of  such  order,  the  Sheriff 
shall  proceed  and  sell  the  vessel  so  seized  by  him,  her  tackle,  ap- 
parel and  furniture,  or  such  part  thereof  as  shall  be  suffideat  to 
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satisfy  the  claims  exhibited,  and  the  expenses  incurred,  upon  the 
same  notice,  in  the  same  manner,  and  in  all  respects  subject  to  the 
proviaons  of  law  in  case  of  the  sale  of  personal  property  upon 
execution.  The  Sheriflf  shall  return  to  the  officer  granting  such 
order  his  proceedings  under  the  same;  and  the  proceeds  of  such 
sale  after  deducting  his  fees  and  expenses  in  seizing,  preserving, 
watching  and  selling  such  vessel  shall  be  retained  by  such  She- 
riff in  his  hands,  to  be  distributed  and  pwd  as  hereinafter  directed. 
(2  IL  S.J  2d  ed.y  408,  §  23.)  When  a  distribution  shall  be  made 
by  such  officer,  pursuant  to  either  of  the  provisions  of  said  title, 
(«  of  proceedings  for  the  collection  of  demands  against  ships  and 
vessels,'')  he  shall  make  an  order  on  the  Sheriff,  havmg  such  pro- 
ceeds in  his  hands,  directing  him  to  pay  the  same  to  tiie  sev- 
eral  .attaching  creditors  entitied  tiiereto,  according  to  such  distri- 
bution,  and  the  same  shall  be  paid  accordmgly ;  and  all  moneys 
remwning  in  the  hands  of  such  Sheriff,  after  such  payment,  and 
after  deducting  his  commisaon  shall  be  paid  to  the  owner,  agent, 
conagnee,  or  master  of  such  vessel.  {Ibid.,  409,  §  86.)  Ev- 
ery  Sheriff  to  whom  a  warant  may  have  been  deUvered,  may 
be  compelled  by  the  officer  having  jurisdiction  over  the  proceed- 
ings thereon,  to  return  tiie  inventory  required  to  be  taken  by  him, 
and  to  pay  over  the  monies  in  his  hands  pursuant  to  any  order  for 
that  purpose,  by  an  order  of  such  officer,  and  by  process  of  attach- 
ment for  disobedience  thereof,  on  the  application  of  any  creditor.— 

2  Ihid,  2d  ed.  410,  §  41. 

The  Sheriff,  coroners  and  wreck  masters,  of  every  county,  in 
which  any  wrecked  property  shall  be  found,  when  no  owner  or 
other  person  entitled  to  the  possession  of  such  property,  shall  ap- 
pear, shall  severally  have  power,  and  it  shall  be  their  duty,  to 
pursue  all  necessary  measures  for  saving  and  receiving  such  prop- 
erty ;  to  take  possession  thereof,  in  whose  hands  soever  the  same 
may  be  in  the  name  of  the  people  of  tiiis  state ;  to  cause  the  value 
thereof  to  be  appraised  by  indifferent  persons ;  and  to  keep  the 
same  in  some  safe  place,  to  answer  the  claims  of  such  persons  as 
may  thereafter  appear  entitled  thereto.—!  Ibid.  688,  §  2. 

If  Ae  nrooertv  so  saved  shall  be  in  a  perishable  state,  so  as  to 
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render  the  sale  thereof  expedient,  it  ^all  be  the  duty  of  the  officer 
in  -whose  custody  the  same  shall  be,  to  apply  to  the  first  judge  of 
the  county,  by  a  petition  supported  by  an  affidavit  of  the  facts,  for 
an  order  authorizing  such  sale ;  and  if  the  judge  to  whom  such 
application  shall  be  made,  shall  be  satisfied  that  a  sale  of  the 
property  would  be  most  beneficial  to  the  parties  interested,  it  shall 
be  his  duty  to  make  the  order  so  applied  for. — 1  jR.  5.  688,  §  3. 

If  such  order  be  made,  the  officer  having  custody  of  the  prop* 
erty  directed  to  be  sold,  shall  sell  the  same  at  public  auction,  at 
the  time  and  in  ttie  manner  that  ^hall  be  specified  in  the  order, 
and  the  proceeds  of  such  sale,  deducting  the  expenses  thereof,  as 
the  same  shall  be  settled  and  allowed  by  the  judge  making  the 
order,  shall  be  paid  to  the  treasurer  of  the  county  in  which  the 
property  shall  have  been  found. — Ibidf  2d  ed,  689,  §  4 

AH  Sheriffs,  coroners  and  wreck-masters,  and  all  persons  em- 
ployed by  them,  and  all  other  persons  aiding  and  assisting  in  the 
recovery  and  preservation  of  wrecked  property,  shall  be  entitled 
to  a  reasonable  allowance  as  salvage,  for  their  services,  and  to  all 
expenses  incurred  by  them  in  the  performance  of  such  services, 
out  of  the  property  saved,  and  the  officer  having  the  custody  of 
such  property,  shall  detain  the  same  until  such  salvage  and  ex- 
penses shaU  be  paid. — 1  ibid,  690,  §  12. 

The  whole  salvage  shall  not  exceed  one  half  of  the  value  of 
the  property  or  proceeds  on  which  such  salvage  shall  be  charged, 
and  every  agreement,  order  or  adjustment  allowing  a  greater  sal- 
vage shall  be  void.-^l  Ihid,  690,  §  13. 

Every  Sheriff,  coroner  or  v^reck-master,  into  whose  possession 
any  wrecked  property  shall  come,  shall  immediately  thereafter 
publish  a  notice  directed  to  all  parties  interested,  for  at  least  four 
weeks  in  succession,  in  one  or  more  of  the  newspapers  printed  in 
the  city  of  New-York.— 1  Ibid,  691,  §  21. 

Public  notice  of  every  sale  to  be  made  of  wrecked  property, 
under  the  provisions  of  this  title,  shall  be  published  by  the 
officer  making  the  sale,  for  at  least  two  weeks  in  succession,  in 
one  or  more  of  the  newspapers  printed  in  the  city  of  New-York. 
Eveiy  such  notice  shall  state  the  time  and  place  of  the  sale,  and 
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shall  contain  a  particular  description  of  the  property  intended  to 
be  sold.— 1  it  S.^  2d  ecL,  691,  ^20. 

Ereiy  Sheriff,  coroner,  "wreck-master  or  other  officer,  tHio 
shall  detain  in  his  hands  any  >¥recked  property,  or  the  proceeds 
thereof,  after  the  salvage  and  expenses  chai^eable  thereon  shall 
have  been  agreed  to  or  a^usted,  and  the  amount  thereof  shell 
have  been  paid  or  offered  to  be  paid  io  him,  or  who  shall  hare 
been  gmlty  of  any  fraud,  embezzlement  or  extortion,  in  the  dis- 
charge of  his  duties,  or  who  shall,  ip  any  manner,  violate  the  pro- 
visbns  of  this  title,  shall  forfeit  treUe  damages^  the  party  injur- 
ed, and  shall  be  deemed  guilty  of  a  misdemeanor. — 1  Ibid,  691,  §  4^ 

The  Sheriff  is  also  required  to  ^cecute  orders  issued  by  the  gov- 
ernor, directing  the  removal  of  intruders  on  public  lands,  (1 
Undy  55  ^  6;)  and  also  to  execute  warrants  issued  by  one  of  the 
judges  of  the  court  of  common  pleas,  directing  the  occupants  of 
pubKc  lands  resold  to  be  removed.  (1  Ibid,  191  ^  67.)>  And  he  is 
to  retain  such  warrant  in  his  hands,  and  if  any  pecson  so  removed, 
shall  return^  to  settle  or  reside  upon  such  lands,  without  the  con- 
sent of  the  surveyor-general,  such  person  shall  be  forthwith  re- 
moved by  the  Sheriff  pursuant  to  the  warrant — 1  jRid,  191,  ^  68. 

He  is  also  required  to  execute  warrants  issued  by  the  president 
of  any  regimental  or  brigade  court  martial,  for  any  contempt  to 
such  court  martial,  and  keep  the  party  in  dose  confinement  until 
he  is  discharged  by  law.  (1  it  S.,  2d  ed.,  305,  §  31.)  He  is 
also  to  receive  into  his  custody  any  delinquents  fined  by  the  said 
courts,  and  keep  them  until  they  shaU  be  discharged  in  due  course 
of  law.— IJWd.,  369,  §15. 

The  Sheriff,  clerk,  or  first  judge  of  each  county  who  shall  re- 
ceive a  notice  of  an  electioni  shall  vrithout  delay,  give  notice  in 
writii^  of  such  election,  to  one  of  the  inspectors  of  elections  in 
each  town  or  ward  in  Us  county^ — Ibid.^  120,  §  8. 

Such  Sheriff,  el»k,  or  first  judge  sball  also  cause  a  copy  of 
the  notice  to  be  published  in  sdl  the  public  newspapers  printed  in 
his  county,  if  there  be  any ;  if  not,  then  in  some  newspaper 
printed  in  an  adjoining  county,  once  in  each  we^  from  the  dale 
of  such  notice  untiJi  the  election. — ^1  Ihtd.^  120,  §  9» 
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It  shall  be  the  duty  of  every  inspector  of  elections,  Sheriflb, 
constables  and  justices  of  the  peace  within  this  state,  knowing 
that  an  offence  has  been  committed  under  this  act,  or  having  good 
reason  to  believe  that  an  ofience  has  been  committed,  to  give  in- 
formation thereof  to  the  district  attorney  of  the  county  in  which 
the  offence  shall  have  been  committed,  whose  duty  it  shall  be  to 
adopt  efficient  measures  for  the  punishment  of  all  persons  violat- 
ing the  provisions  of  this  act — Laios  1839,  chap.  389,  §  17,  f. 
366. 

No  person  shalhwilfuUy  disturb,  interrupt,  or  disquiet  any  as- 
semblage of  people  met  for  religious  worship,  by  profane  dis- 
course, by  rude  and  indecent  behaviour,  or  by  making  any  noise 
dther  within  the  place  of  worship,  or  so  near  to  it  as  to  disturb 
the  order  and  solemnity  of  the  meeting ;  nor  shall  any  person 
within  two  miles  of  the  place  where  any  religious  society  shall 
be  actually  assembled  for  religious  worship  expose  to  sale  or  gift, 
any  ardent  or  distilled  liquors,  or  keep  open  any  huckster  shop 
in  any  other  place,  inn,  store  or  grocery,  than  such  as  have  been 
duly  licensed,  and  in  which  such  person  shall  have  actually  re- 
sided or  carried  on  busm^;^nor  shall  any  person,  within  the 
distance  aforesaid,  exhibit  any  shows  or  plays,  unless  the  same 
shall  have  been  duly  licensed  by  the  proper  authority  i  nor  shall 
any  person  within  the  distance  aforesaid,  promote,  aid,  or  be  en- 
gaged in  any  racing  of  any  animals,  or  in  any  gaming  of  any 
description ;  nor  shall  any  person  obstruct  the  free  passage  of  any 
highway  to  any  place  of  public  worship,  within  the  distance 
aforesaid — 1  Ibid.y  673,  §  51. 

It  shall  be  the  duty  of  all  Sheriff,  and  their  deputies,  coroners, 
marshals,  constables,  and  other  peace  officers,  who  may  be  pre- 
sent at  the  meeting  of  any  assembly  for  religious  worship,  which 
shall  be  interrupted  or  disturbed  in  the  manner  herein  prohibited, 
to  apprehend  the  offender,  and  take  him  before  some  justice  of 
the  peace,  or  other  magistrate  authorized  to  convict  as  aforesaid, 
to  be  proceeded  against  according  to  law. — 1  J6td,  674,  §  53. 

Fourteen  days  before  the  holding  of  any  circuit  court,  or  nt- 
tings,  or  of  any  special  court  of  oyer  and  temuner,  when  no 
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circuit  is  appointed  to  be  held  at  the  same  time,  or  of  any  court 
of  common  pleas,  or  mayor's  coml,  and  in  the  city  and  county 
of  New-York  before  the  holding  of  the  superior  court  of  law,  or 
the  court  of  general  sessions,  the  clerk  of  the  county  in  which 
such  court  is  to  be  held,  shall  draw  the  names  of  thirty *«ix  per- 
sons, to  serve  as  jurors  at  such  court,  and  any  number  in  addition 
thereto  that  shall  have  been  ordered  according  to  law. — 2  R.  S», 
2d  fid.,  334,  §24. 

At  least  six  days  notice  of  such  drawing  shall  be  given  by 
such  clerk  by  publishing  the  same  in  a  newspaper  of  the  county, 
if  there  be  any,  and  if  not,  by  affixing  such  notice  on  the  outer 
door  of  the  house  where  the  court  for  which  such  jury  is  to  be 
drawn,  is  about  to  be  held.  A  copy  of  such  notice  shall  also  be 
served  on  the  Sheriff  of  the  county,  and  upon  the  first  or  some 
other  judge  of  tiie  county  courts,  at  least  three  days  previoas  to 
the  time  appointed  therein  for  dravidng. — 2  Ibid.y  334,  §25. 

At  the  time  so  appointed,  it  shall  be  the  duty  of  the  Shepff  of 
the  county  in  person,  or  by  his  under-sheriff,  and  of  the  first  or 
other  judge  of  the  county  on  whom  such  notice  shall  have  been 
served,  to  attend  at  the  clerk's  ofiBpe  of  the  county,  to  witness  the 
drawing  of  such  jury. — 2  Ibid.,  334,  §  26. 

If  the  Sheriff  or  coimty  judge  so  notified  do  not  appear,  the 
clerk  shall  adjourn  the  dravdng  of  such  jury  for  the  next  day,  and 
shall,  by  written  notice,  require  the  delinquent  Sheriff  or  judge, 
or  some  other  county  judge,  or  any  two  justices  of  the  peace,  to 
attend  such  drawing  on  the  adjourned  day. — Ibid,y  334,  §  27. 

If  at  the  adjourned  day,  the  Sheriff  or  under-sheriff,  and  a 
county  judge,  or  justice  of  the  peace,  appear,  or  if  any  two 
county  judges  or  justices  of  the  peace  appear,  but  not  otherwise, 
the  clerk  shall  proceed,  in  the  presence  of  the  ofiicers  appearing, 
to  draw  the  juiy.— 2  JMd.,  334,  §  28. 

A  list  of  the  names  of  the  persons  so  drawn  with  their  addi- 
tions and  places  of  residence,  and  specifying  for  what  court  they 
were  drawn,  shall  be  made  and  certified  by  the  clerk  and  the  at- 
tendmg  officers,  and  shall  be  delivered  to  the  Sheriff  of  the  coun- 
ty.—2  Ibid.,  335,  §  29. 
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.The  Sheriff  shall  summon  the  persons  named  in  such  list,  to 
attend  at  such  court,  at  least  six  days  previous  to  the  sitting 
thereof,  by  giving  personal  notice  to  each  person,  or  by  leaving 
a  writteB  notice  at  his  place  of  residence,  with  some  person  of 
proper  age.  He  shall  return  the  said  list  to  the  court,  at  the 
opening  thereof,  specifying  those  who  were  summoned,  aQd  the 
manner  in  which  each  person  was  notified. — 2  JR.  S.y  2d  ed.,  335, 
§30. 

It  shall  be  the  duty  of  the  county  clerk  and  of  the  Sheriff,  to 
furnish  any  person  applying  therefor,  and  paying  the  price  allow- 
ed by  law  for  the  same,  a  copy  of  the  list  of  jurors  drawn  to  at- 
tend any  court — 2  JWd.,  335,  §  31. 

The  court  to  which  any  list  of  jurors  so  drawn  shall  be  return- 
ed by  the  Sheriff,  shall  impose  a  fine,  not  exceeding  twenty-five 
dollars  for  each  day  that  any  person  duly  summoned  as  a  juror, 
shall,  without  any  reasonable  cause,  n^lect  to  attend.  But  if  it 
appear  by  such  return  that  any  person  was  notified  by  leaving  a 
written  notice  at  his  place  of  residence,  the  coiui:  shall  suspend 
such  fine,  until  the  defaulting  juror  shall  be  notified,  as  provided 
by  law.— 2  IUd.y  335,  §32. 

Any  judge  holding  any  sittings,  or  circuit  court  in  the  city  and 
county  of  New-York,  the  judge  or  judges  holding  the  superior 
court  of  law,  the  judge  holding  the  court  of  common  pleas,  or 
holding  the  court  of  the  general  sessions  of  the  peace,  in  the  said 
city  and  county,  may,  during  the  continuance  of  any  fiuch  court, 
as  often  as  it  may  be  necessary,  order  a  new  panel  of  thirty-ax 
jurors  to  be  drawn  to  attend  such  court  Upon  such  order  being 
served  on  the  clerk  of  the  city  and  county  of  New-York,  he  shall 
proceed  to  draw  the  jurors  so  ordered,  and  deliver  a  list  of  the 
names  drawn  to  the  Sheriff,  in  the  same  manner  as  provided  in 
relation  to  other  jurors.  (2  R.  5.,  2d  ed.y  337,  §  43.)  And  the 
Sheriff  shall  summon  such  jurors  in  the  manner  directed  respect- 
ing the  first  jury  drawn,  and  shall  in  like  manner  return  the 
names  of  those  summoned  to  the  court — 2  Ihid,y  337,  §  44. 

And  when  special  juries  are  ordered  to  be  struck,  it  is  enacted : 
the  Sheriff  shall  summon  the  persons  whose  names  are  contained 
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on  the  lists  delivered  to  him  by  the  clerk,  in  the  same  manner  as 
other  juries  are  required  to  be  suomioned,  and  shall  return  the 
names  of  those  summoned  to  the  court  at  which  they  are  required 
to  appear  as  jurors. — 2  R.  S.y  2d  ed,^  339,  §  49. 

Whenever  a  sufficient  number  of  jurors,  duly  drawn  and  sum<^ 
monded,  do  not  appear,  or  cannot  be  obtained,  to  form  a  jury  the 
court  may  order  the  Sheriff  to  summon  the  by-standers,  or  from 
the  county  at  large  so  many  persons  qualified  to  serve  as  jurors^ 
as  shall  be  sufficient;  and  the  Sheriff  shall  summon  the  niunber 
so  ordered,  from  among  the  inhabitants  of  the  county  duly  quali- 
fied to  serve  as  jurors  in  the  cause,  and  return  their  names  to  the 
court— 2  it  S.,  2d  ed.,  339,  §  64-5. 

It  shall  not  be  a  good  cause  of  challenge  to  the  panel  or  array  of 
jurors  in  any  cause  that  they  were  summoned  by  the  Sheriff,  who 
was  a  party,  or  interested  in  such  cause,  or  related  to  either  party 
therein,  unless  it  be  alledged  in  such  challenge  and  be  satisfacto- 
rily shown,  that  some  of  the  jurors  drawn  by  the  clerk  were  not 
summoned,  and  that  such  omission  was  intentional — 2  /buL,  340, 
§57. 

Neither  is  it  cause  of  challenge  of  an  array  of  jurors  that  two 
sets  of  jurors  are  drawn  at  the  same  time  from  the  jury  box,  for 
two  distinct  courts,  if  they  are  kept  entirely  separate,  and  a  dis- 
tinct panel  of  each  is  given  to  the  Sheriff.  (4  Wend.  Bep.f  675.) 
But  when  a  challenge  to  the  array  was  made  because  the  clerk 
drew  out  seventy  two  names  from  the  box  and  put  them  in  a  list, 
and  then  designated  thirty-six  names  so  drawn,  to  be  a  panel  for 
the  circuit,  and  the  other  thirty-six  a  panel  for  the  court  of  com- 
mon pleas,  and  the  defendant  denied  the  truth  of  the  fact,  and 
offered  to  join  issue  thereon,  but  the  judge  refused  to  quash  the 
venirey  or  pass  the  cause,  and  no  issue  was  joined  on  the  chal- 
lenge; and  the  plaintiff,  under  these  circumstances^  refiised  to 
bring  the  cause  on  to  trial ;  it  was  held  by  the  supreme  court,  (9 
John,  JRep.,  260,)  that  the  cause  alledged  for  the  challenge  was 
sufficient,  and  that  the  judge  ought  not  to  have  overruled  it  Nor 
is  it  cause  of  challenge  to  the  array  that  the  jurors  were  drawn 
more  HiBXi  fourteen  days  before  the  ^tting  of  the  court  at  which 
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they  are  to  serve.  (4  WauL  Rep.y  675.)  They  miist  be  drawn  at 
least  fourteen  days  (2  R.  S.,  2d  ed.,  334,  §  24,)  before  the  court; 
bat  it  need  not  be  precisely  fourteen  days.  The  matter  seems  to 
be  left  in  some  degree  to  the  discretion  of  the  clerk.  In  some 
counties  a  longer  time  than  this  may  be  highly  expedient,  if  not 
necessary. 

Either  party,  plaintiff  or  defendant,  has  a  right  to  challenge 
the  array ;  and  partiality,  or  some  default  in  the  Sheriff  or  his 
tmder-officer  who  arrayed  the  panel  are  good  causes  of  challenge. 
(2  TUdy  779.)  If  the  facts  alledged  in  the  challenge  are  denied 
to  be  true,  two  triors  are  appointed  by  the  court  out  of  the  panel, 
{Co*  Liu.,  158,)  or,  pedaps,  any  two  individual  persons  named 
by  the  court  If  the  inara  pronounce  the  causes  of  challenge  un- 
founded, the  trial  proceeds.  If  the  facts  are  admitted,  but  are 
deemed  insufficient,  the  court  adjudges  on  them,  and  either 
quashes  the  array,  or  overrules  the  challenge.  Since  our  statute 
authorizing  the  clerk  to  array  the  jury,  a  challenge  lies  in  it,  for 
partiality,  or  default  in  the  clerk,  who  for  many  purposes,  is  sub- 
stituted for  the  Sheriff  in  selecting  and  arraying  the  jury. 

When  a  Sheriff,  or  otiier  officer  is  authorized  to  select  and 
summon  a  jivy,  he  cannot  after  summoning  a  person  to  serve  as 
a  juror,  discharge  him  from  attendance,  and  summon  another  in 
his  stead ;  if  the  officer,  after  hearing  his  excuses,  summons  the 
juror,  he  can  subsequentiy  be  discharged  only  by  the  court  before 
whom  he  is  required  to  attend.  (8  Wend.  Sep.,  47.)  Although 
the  law  has  given  to  the  Sheriff,  or  his  deputy,  the  power  of  se- 
lecting the  jurors  in  the  first  instance,  when  that  selection  has 
once  been  made,  and  the  jurors  have  been  regularly  summoned  to 
attend  the  court,  he  has  no  authority  to  change  them,  and  to  sub- 
stitute others  in  their  {daces.  This  would  lead  to  tampering 
with  officers  and  to  alterations  in  the  panel  of  jurors  after  their 
opinions  had  been  ascertained ;  and  might  produce  serious  injury 
to  the  rights  of  parties.  After  the  Sheriff  has  selected  and  sum- 
moned the  jurors  his  powers  on  that  subject  are  spent ;  and  if  he 
afterwards  discharge  those  who  have  been  regularly  summoned, 
aid  substitute  others  in  their  places,,  either  party  has  a  right  to 
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object  to  the  regularity  of  the  proceeding. — per  Ch.  Walioarthf  8 
Wend.  Rep.,  63. 

By  an  act  passed  April  27,  1833,  and  incorporated  in  the  se- 
cond edition  of  the  Revised  Statutes,  {\R.S.j2d  ed.,  411,)  ^<  to 
subject  certain  debts  due  to  non-residents  to  taxation,"  it  is, 
among  other  things  provided  that,  when  it  shall  appear  by  the 
return  of  any  collector,  made  according  to  law  to  a  county  trea- 
surer, that  any  tax  imposed  on  a  debt  owing  to  a  person  not  re- 
siding in  this  state,  remains  unpaid,  such  county  treasurer  shaU 
issue  his  warrant  to  the  Sheriff  of  any  county  in  this  state,  where 
any  real  or  personal  estate  of  such  non-resident  creditor  may  be 
found,  commanding  him  to  make  of  the  goods  and  chattels  and 
real  estate  of  such  non-resident  the  amount  of  such  tax  as  spe- 
cified in  a  schedule  to  be  annexed  to  the  said  warranty  togeth^ 
with  the  sum  of  one  dollar  for  the  expense  of  issuing  such  war- 
rant, and  to  return  the  said  warrant  to  the  treasurer  issuing  the 
same,  and  to  pay  to  him  the  money  which  shall  be  collected  by 
virtue  thereof,  except  the  said  Sheriff's  fees,  by  a  certain  day 
therein  to  be  specified,  not  less  than  sixty  days  from  the  date  of 
such  warrant-r-1  R.  S*,  2d  ed.,  416,  §  17. 

Such  warrant  shall  be  a  lien  upon  and  shall  bind  the  real  and 
personal  estate  of  the  non-residents  against  whom  the  same  shall 
be  issued,  firom  the  time  an  actual  levy  shall  be  made  upon  any 
property  by  virtue  thereof;  and  the  Sheriff  to  whom  such  war-- 
rant  shall  be  direded,  shall  proceed  upon  the  same,  in  all  re- 
spects, with  the  like  effect,  and  in  the  same  manner  as  prescribed 
by  law  in  respect  to  executions  against  property^  issued  by  a 
county  clerk  upon  juc^ments  rendered  by  a  justice  of  the  peace,, 
and  shall  be  entitled  to  the  same  fees  for  his  services  in  executing^ 
the  same,  to  be  collected  in  the  same  manner. — 1  K  S.^  2d  ed,, 
415,  %  20. 

In  case  of  the  neglect  of  any  Sheriff  to  return  such  warranty 
according  to  the  directions  therein,  or  to  pay  over  any  money 
collected  by  him  in  pursuance  thereof,  he  shall  be  proceeded 
against  in  the  supreme  court,  by  attachment,  in  the  manner,  and 
with  the  like  effect,  as  for  similar  neglects  in  reference  to  an  exe- 
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cation  issued  out  of  the  supreme  court  in  a  civil  suit,  and  the  pro* 
ceedings  thereon  shall  be  the  same  in  all  respects. — 1  Ibid,  2d  ed. 
415,  ^  21. 

It  shall  be  the  duty  of  the  Sheriff  of  every  county  to  keep  an 
office  in  some  proper  place  in  the  city  or  village  in  which  the 
county  courts  are  held  j  of  which  he  shall  file  a  notice  in  the  of- 
fice of  the  clerk  of  the  county.  If  there  be  more  than  one  place 
of  holding  courts,  the  notice  shall  specify  in  winch  his  office  will 
be^kept,  or  it  may  specify  that  an  office  will  be  kept  in  all  such 
places  if  he  thinks  proper.  Such  office  shall  be  kept  open  for  the 
transaction  of  business  every  day  in  the  year  except  Sunday,  and 
the  day  observed  as  the  anniversary  of  American  Independence, 
in  the  city  of  New-York,  from  nine  o'clock  in  the  forenoon  to  four 
o'clock  in  the  afternoon,  and  in  all  other  parts  of  the  state  from 
nine  to  twelve  o'clock  in  the  forenoon,  and  from  two  to  five  o'clock 
in  the  afternoon.— 2  R  5.,  2d  ed.y  2U,  §  66. 

These  are  the  principal  provisions,  dependent  upon  statute,  ex- 
cept some  few,  which  will  be  adverted  to  hereafter,  that  particu- 
larly concern  the  Sheriff,  and  are  directly  connected  with  his  of- 
fice. They  are  plain  and  simple  in  their  requirements;  admit  of 
no  little  discussion ;  and  have  seldom  been  brought  before  our 
courts  for  adjudication. 

But  it  is  as  the  immediate  execiUive  minister  of  our  courts  of 
justice,  in  the  service  and  execution  of  their  ordinary  writs  and 
(HTOcess,  that  the  Sheriff  fulfills  his  more  frequent  engagements, 
^Uid  answers  the  particular  purposes  for  which  he  was  elected ; 
and  to  his  duty  in  these  respects^  we  shall  now  turn  our  our  at- 
trition. 

With  regard  to  process  issuing  from  the  courts,  the  Sheriff's 
duty  is  to  execute  it,  not  to  dispute  its  validity.  It  is  the  duty  of 
an  officer,  in  which  he  will  be  protected,  to  obey  every  precept 
put  into  his  hands  for  service,  without  investigating  the  cause  of 
actioiL  Consequently  his  knowledge  of  facts,  evincing  the  exis- 
tence or  want  of  a  cause  of  action  does  not  effect  his  liability. 
Though  the  writ  be  illegal,  the  Sheriff  is  protected  and  indemni- 
fied in  serving  it    (5  iZep.  64,  9  A.  68.)    From  this  general 
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rule^  however,  one  exception  must  be  taken  and  allowed.  Hie 
must  judge  at  his  peril  whether  the  court  from  whence  the  pro- 
cess issued,  has/  or  has  not  jurisdiction  of  the  cause.  (10  Rep, 
76 ;  2  WUs.  964.)  And  even  in  this  case,  the  supreme  coiui  has 
decided  (6  Wend.  Rep,  170 — ^231,),  that  a  ministerial  officer  is 
protected  ^m  the  execution  of  process,  whether  the  same  issue 
from  a  court  of  general  or  limited  jurisdiction,  although  such  court 
may  not  in  fact  have  jurisdiction  of  the  case ;  provided  that  on  the 
face  of  the  process  it  appears  that  the  court  has  jurisdiction  of 
the  subject  matter,  and  nothing  Appear  in  the  same  to  apprise  the 
officer  but  that  the  court  has  also  jurisdiction  of  the  person  of  the 
party  to  be  affected  by  the  process.  And  this  protection  is  the 
same  although  the  officer  issuing  such  process  be  but  an  officer 
defado.  The  officer  is  not  bound  to  examine  into  the  validity  of 
the  proceedings  of  the  court  or  the  r^;ularity  of  its  process.  (10 
John  Rep.  138 ;  Stra.  710.)  The  party  who  extended  the  juris* 
diction  of  the  court  might  be  liable ;  and,  e  conversOy  a  parly  who 
sues  out  and  delivers  to  the  Sheriff  a  valid  process,  is  not  re- 
sponsible for  any  irregularity  of  the  Sheriff  in  executing  it,  unless 
it  appears,  positively  and  affirmatively,  tnat  the  Sheriff  acted  by 
his  orders ;  for  the  party  is  answerable  only  for  the  validity  of  the 
process,  and  for  good  faith  in  suing  it  out  (9  John  Rep.  117.) 
And  no  action  can  be  maintained  against  the  Sheriff  for  not  exe- 
cuting a  void  process,  or  an  execution  not  warranted  by  the 
judgment  on  which  it  is  awarded ;  because  the  party  in  whose  fa- 
vor the  process,  or  execution  issued,  could  not  have  suffered  by 
such  neglect  (8  Jlfo;^.  Rep.  79.)  Neither  will  an  action  lie,  at 
the  suit  of  any  individual,  against  an  officer,  dther  for  misfeasance 
or  nonfeasance  unless  the  plaintiff  can  shew  a  special  damage  pe- 
culiar to  himsel£  ( 19  John  R.  223.)  And  in  all  actions  for  breach 
of  duty,  and  for  all  dvil  purposes,  the  act  of  the  deputy  is  to  be 
considered  as  the  act  of  the  Sheriff  himself;  though  the  action 
may  be  brought  against  either,  at  the  election  of  the  party  inpei> 
ed.— 2  Term  Rep.  148 ;  1  Mass.  Rep.  530,  12  tb.  449,  18  ib.  62 ; 
19  Jolin  Rep.  227;  9  Wend.  Rep.  47. 
Thus  it  appears  to  be  a  well  established  prmcipal  that,  execii- 


THE  SHERIFF.  47 

tive  officers,  obliged  by  law  to  serve  legal  writs  and  processes, 
are  protected  in  the  rightful  discharge  of  their  duty;  provided 
these  precepts  be  sufficient  in  point  of  form,  and  issue  from  a  court 
or  ma^strate  havihg  jurisdiction  of  the  subject  matter ;  and  if  the 
magistrate  proceed  imlawiully  in  issuing  the  process,  he,  and  not 
the  executive  officer,  will  be  liable  for  the  injury  consequent  upon 
such  act  Thus  if  an  execution  should  issue  from  a  court  having 
jnrirfiction,  agabst  the  body  of  an  execmtor  or  admiiustrator,  on 
a  judgment  against  the  estate  of  the  deceased,  the  officer  would 
not  be  a  trespasser  in  arrestmg  the  body  of  the  executor  or  admi- 
nistrator. (4  Mass.  Rep»f  232.)  But  if  an  officer  execute  a  pro- 
cess issuing  from  a  court  or  magistrate  who  has  no  jurisdiction 
of  the  person  against  whom  it  issues,  or  of  the  subject  matter  of 
it,  and  this  want  of  jurisdiction  appear  upon  the  face  of  the  pro- 
cess, such  officer  will  be  liable  as  a  trespasser.  Thus  if  the  offi- 
cer take  the  property  of  another  in  pursuance  of  the  order  of  a 
coiut  having  no  legal  authority  to  issue  it,  he  will  be  liable. — 14 
Mass.  Rep.y  210. 

By  the  Revised  Statutes  it  is  enacted :  When  process  of  any  de- 
scription shall  be  delivered  to  a  Sheriff  to  be  executed,  he  shall 
give  to  the  person  delivering  the  same,  if  required  by  him,  and 
on  payment  of  the  fee  allowed  by  law,  a  minute  in  writing  signed 
by  such  Sheriff,  speciiying  the  names  of  the  parties  in  such  pro- 
cess, the  general  nature  thereof,  and  the  day  of  receiving  the 
same.— 2  R.  S.,  2d  «A,  358,  ^  78. 

Every  Sheriff,  or  other  officer  serving  process,  shall  upon  the 
request  of  the  party  served,  and  without  charging  or  recdving 
any  compensation  therefor,  deliver  to  such  party  a  copy  tfa'ereo£ — 
/Wa,358,  §79. 

Every  Sheriff,  or  other  officer  to  whom  any  process  shall  be 
delivered,  shall  execute  the  same  according  to  the  command 
thereof,  and  shall  make  due  return  of  his  proceedings  thereon, 
which  return  shall  be  signed  by  him.  For  any  violation  of  this 
provision,  such  Sheriff  or  other  officer  shall  be  liable  to  an  action 
at  the  suit  of  any  party  aggrieved,  for  the  damages  sustained  by 
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him,  in  addition  to  any  other  fine,  punishment  or  proceeding, 
which  may  be  authorized  by  law, — IJndy  358,  §  80. 

All  process  issued  out  of  the  supreme  court,  except  attachments 
and  writs  of  habeas  corpus,  shall  be  returned  by  the  several  She- 
riffs, coroners,  and  other  officers  to  whom  the  same  may  have 
been  dehvered  as  follows : 

1.  By  the  Sheriffs  and  other  officers  of  the  several  counties 
composing  the  first  and  second  senate  districts,  to  the  office  of  the 
clerk  of  the  supreme  court  in  the  city  of  New  York: 

2.  By  the  Sheriffs  and  other  officers  of  the  leveral  counties  com* 
posing  the  third  and  fourth  senate  districts,  (excepting  the  coun- 
ties of  St.  Lawrence,  Otsego  and  Herkimer,)  to  the  office  of  the 
clerk  of  the  said  court  in  the  city  of  Albany : 

3.  By  the  Sheriffs  and  other  officers  of  the  county  of  St  Law- 
rence, Otsego  and  Herkimer,  and  the  several  counties  compos- 
mg  the  fiilh  senate  district,  the  counties  of  Chenango,  Broome, 
and  Chemung,  in  the  sixth  district,  and  Onondaga  and  Cortland 
in  the  seventh  district,  to  the  office  of  the  clerk  of  the  said  court 
in  the  city  of  Utica.— 2  R.  S.,  2d  ed.,  358,  §  81 ;  Laws  of  1836, 
p.  635. 

No  return  of  any  such  process  made  to  any  other  office  than 
that  required  in  the  last  section,  shall  excuse  any  Sheriff  or  other 
officer  from  the  liabilities,  penalties,  fines  or  proceedings  pre- 
scribed^by  law,  or  by  the  rules  and  practice  of  the  supreme  court, 
for  a  neglect  to  make  a  return  according  to  law.— /Md,  358, 
§82.    ' 

After  the  first  day  of  September  (in  1830)  the  Sheriffs  and 
coroners  of  the  several  counties  of  Chautauque,  Cattaraugus, 
Erie,  Niagara,  Orleans,  Genesee,  Wyoming,  Allegany,  Steuben, 
Livingston,  Monroe,  Ontario,  Wayne,  Yates,  Seneca  and  Cayu- 
ga, shall  return  all  process  issuing  out  of  the  supreme  court,  ex- 
cept attachments  and  writs  of  habeas  corpus  to  fhe  office  of  the 
clerk  of  the  said  court,  in  the  village  of  Geneva,  {Laws  of  1830, 
chap.  104,)  and  shall  return  all  attachments  and  writs  of  habeas 
corpus,  at  the  times  and  in  the  manner  now  prescribed  by  law.— 
2  R  5.,  2d  ed.,  359,  §  83. 
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No  return  made  by  any  Sheriff  or  coroner  of  either  of  the  coun- 
ties mentioned  in  section  fifth  (the  section  immediately  above)  of 
this  act,  of  any  process  issuing  out  of  the  supreme  court,  to  any 
other  office  than  the  one  required  by  this  act,  shall  be  deemed 
sufficient  to  excuse  such  officer  from  the  pains  and  penalties  for  a 
neglect  to  make  returns  according  to  law  and  the  rules  of  the 
said  court— 2  R.  S.,  2d  ed.,  359,  §  84. 

The  Sheriffs  of  the  counties  of  Tompkins  and  Tioga  shall  after 
the  tenth  of  April,  (in  1830,)  return  all  process  issued  out  of 
the  supreme  court  to  the  said  office  at  Geneva,  as  other  She- 
riffi  are  reqmred  to  do  by  the  fifth  section  of  the  act  hereby 
amended. — 2  Ibid.^  359,  §  85. 

The  third  of  these  provisions  is  in  exact  accordance  with  the 
prindples  of  the  common  law,  and  confirm  the  original  require- 
ment {Co,  LUt.y  213 ;  BaUony  100.)  By  requiring,  as  in  the 
two  first,  a  writing  or  receipt  from  the  Sheriff,  the  remedy  is  ex- 
pedited against  him  for  not  executing  such  writ,  or  making  a 
false  return  as  to  the  time  the  writ  came  to  his  hands. 

The  Sheriff  to  whom  any  writ  shall  be  directed  and  delivered, 
ought  to  execute  it  with  all  speed  and  secrecy,  and  pursue  the  di- 
rections therein  contained ;  else  he  cannot  justify  under  it  When 
directed  to  attach  the  goods,  estate,  or  person  of  a  debtor,  if  by  the 
delay  of  such  officer  having  such  warrant,  the  debtor  absconds,  or 
his  goods  are  removed  out  of  the  jurisdiction  of  such  officer,  or 
are  sold,  or  such  goods  or  estate  are  by  some  other  officer  seized 
by  virtue  of  lavdhl  process,  the  officer  thus  delaying  becomes 
liable  to  an  action  for  such,  his  delay. — Daltony  110. 

The  ntture  of  an  arrest,  the  manner  of  it,  the  duties  of  the 
Sheriff  in  making  it,  the  privileges  from  arrest,  &c.  &c.,  will 
more  properly  be  considered  in  another  chapter.  We  would 
merely  here  remark  that,  the  Sheriff  is  bound  to  serve  process 
notwithstanding  any  claim  of  privilege.  (1  W^d.  Rep.,  32 ;  18 
John.  Rep.y  52.)  Thus  a  Sheriff  has  been  holden  not  liable  to  an 
action  for  arresting  a  certified  bankrupt,  a  peer,  or  a  discharged 
insolvent  debtor,  although  these  individuals  are,  by  the  English 
laWj  all  privil^ed  from  arrest — 2  Doug.  Rep.,  671. 
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Whenever  a  Sheriff  or  other  public  officer  authorized  to  exe- 
cute any  process  delivered  to  him,  shall  find  or  have  reason  to 
apprehend  that  resistance  ^will  be  made  to  the  execution  of  such 
process,  he  shall  be  authoiized  to  command  eveiy  male  inhabi- 
tant of  his  county,  or  as  many  as  he  shall  think  proper,  to  assist 
him  in  overcoming  such  resistance,  and  if  necessary,  in  seizing, 
arresting  and  confining  the  resisters,  their  aiders  and  abettors,  to 
be  dealt  with  accordmg  to  law.— 2  R.  S.,  359,  §  86. 

Such  Sheriff  or  other  officer  shall  certify  to  the  court  firom 
which  such  process  issued,  the  names  of  the  resisters,  their  aiders, 
and  abettors,  to  the  end  that  they  be  proceeded  against  for  thdr 
contempt  of  such  court-:— 2  Ibid.,  359,  §  87. 

Every  person  commanded  by  a  Sheriff  or  other  officer  to  assist 
him  in  the  execution  of  process  as  herein  provided,  who  shall 
refuse,  or  without  lawful  cause,  neglect  to  obey  such  command, 
shall  be  deemed  guilty  of  a  misdemeanor,  jand  subject  to  fine  and 
imprisonment — 2  Ibid.,  359,  §  88. 

In  case  it  shall  appear  to  the  governor  that  the  power  of  any 
county  will  not  be  sufficient  to  enable  the  Sheriff  thereof  to  exe- 
cute process  delivered  to  him,  he  shall,  on  the  application  of  such 
Sheriff,  order  such  a  military  force  firom  any  other  county  or 
counties  of  this  state,  as  shall  be  necessary. — 2  Ibid.,  359,  §  89* 

All  these  provisions,  salutary  as  they  are,  are  strictly  in  ac- 
cordance with  the  old  cases.  The  law  is  mild  in  its  mandates, 
but  it  will  be  obeyed.  It  knows  not,  it  presumes  not,  and  it  will 
suffer  none  of  its  mmisters  to  know  or  presume,  any  power  supe- 
rior to  its  own.  If  any  man,  however  great,  says  Lord  Coke, 
(2  histf  193,)  might  resist  the  Sheriff  in  executing  (be  king's 
writ,  it  would  be  r^ular  and  justifiable  in  the  Sheriff  to  return 
such  renstance ;  but  such  a  return  would  redound  greatly  to  the 
dish(mor  of  the  king,  and  his  crown ;'  what  redounds  to  the  dis- 
honor of  the  king  and  his  crown  is  against  the  common  law ; 
and,  therefore,  if  necessity  require  it,  for  the  due  execution  of 
the  king's  writs,  the  Sheriff  may  by  the  common  law  take  the 
posse  comitatus  to  suppress  such  unlawful  reastance.* 


*  la  the  matter  of  MawUf  Shsriff,  vt.  Suptrviwri  of  tki  eotmfy  of  JUmmi, 
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When  necessity  requires  it,  the  Sberiflfnot  onlj  may,  but  must 
at  his  peril  employ  the  strength  of  his  county.  In  the  reign  of 
Edward  the  second,  a  Sheriff  had  the  king's  writ  to  deliver  the 
possession  of  the  land ;  the  Sheriff  returned  that  he  could  not 
execute  the  writ  by  reason  of  resistance.  This  was  conddered 
as  an  insult  upon  the  authority  with  which  he  was  invested ;  and 
because  he  took  not  the  power  of  the  county,  he  was  amerced  at 
twenty  marks. — 2  Inst^  194. 

The  case  of  Coyles  v.  Hatim  ( 10  John.  Rep.,  86,)  in  the  su- 
preme court,  is  considered  as  a  leading  case,  and  presents  a  very 
strong  instance,  not  only  of  the  authority  of  the  Sheriff,  but  how 
far  his  constructive  presence  extends.  It  was  an  action  of  assault 
and  battery  and  false  imprisonment  The  defendant  pleaded  the 
general  issue ;  but  by  the  consent  of  the  attorney  of  the  plaintiff, 
was  to  be  at  liberty  to  give  any  special  matter  in  evidence  at  the 
trial.  The  defmidaht  was  Sheriff  of  the  county  of  Orange,  and 
had  a  warrant  from  a  justice  of  the  peace  to  apprehend  five  per- 
sons, on  a  charge  of  having,  in  a  riotous  and  tumultuous  manner 
asBembled  t(^ether,  and  of  having  committed  an  assault  and  bat- 
tery on  Thomas  EdsalL  A  witness  for  the  plaintiff  testified  that 
the  defendant  called  on  the  witness  to  assist  him  in  apprehending 
certain  persons  agaiifit  whom  he  had  a  warrant,  and  who  were 
said  to  have  taken  refuge  in  the  house  of  the  plaintiff,  near  the 
outlet  of  the  Drovmed  lands,  and  who  were  determined  to  resist 
by  force  the  execution  of  the  warrant  When  the  Sheriff  and 
witness  arrived  at  the  plaintiff's  house,  it  was  found  that  the  men 
against  whom  the  warrant  was  issued  had  effected  their  escape. 
Some  persons  who  were  then  present,  chained  the  plaintiff  with 
having  assisted  the  men  in  making  their  escape,  and  after  some 
conversation  between  the  plaintiff  and  defendant,  the  defendant 
told  the  plaintiff  he  must  go  with  him  to  Goshen,  before  a  magis- 
trate ;  and  the  plaintiff  got  his  horse  and  went  wi^  the  defendant 
to  Goshen.    The  plaintiff  havmg  rested  his  cause,  ihe  defendant 


on  motion  for  mandamus  Justice  Cowen  decided  that  the  Sheriff  had  no  daim 
upon  the  eonnty  for  prorisions  famished  to  those  he  had  ca]led  to  his  aid  in 
serring  proeess  upon  Van  Bensselaer's  tenants. 
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called  the  magistrate  who  issued  the  warrant,  as  a  witness.  He 
proved  the  issuing  of  the  warrant,  &c.,  and  stated  that  on  the 
evening  of  the  same  day  the  defendant  brought  the  plaintiff  to 
the  witness,  and  charged  the  plaintiff  with  having  refused  to  aid 
him  in  apprehending  the  men  named  in  the  warrant,  and  with 
having  assisted  them  to  make  their  escape;,  and  the  witness 
bound  over  the  plaintiff  to  answer  to  the  charge  at  the  next  court 
of  general  sessions  of  the  peace.  Another  witness  for  the  de- 
fendant testified  that,  he  was  present  at  the  plaintiff's  house  when 
the  defendant  came  with  the  warrant,  and  read  over  the  names 
of  the  men  against  whom  it  was  issued,  and  asked  the  plaintiff 
if  they  were  there,  and  the  plaintiff  said  he  believed  some  of 
them  were  there.  A  number  of  men  were  collected  in  a  room 
above  stairs,  making  a  great  noise,  and  threatening  to  sacrifice 
any  person  who  should  come  up.  The  defendant  requested  the 
plaintiff  to  go  up  stairs,  and  persuade  the  men  named  in  the 
warrant  to  deliver  themselves  up.  The  plaintiff  said  he  would 
not  go  up  for  a  thousand  dollars.  The  defendant  then  requested 
the  plaintiff  tjp  go  to  the  foot  of  the  stairs,  and  speak  to  them ; 
but  the  plaintiff  refused  to  do  so,  and  said  the  defendant  might  do 
his  duty,  for  he  had  nothing  to  do  with  the  men  and  would  not 
interfere.  It  appeared  that  the  plaintiff  \vas  superintendant  of 
the  works  at  the  outlet  of  the  Drowned  landsy  and  that  the  per* 
sons  against  whom  the  warrant  was  issued  were  laborers  employ- 
ed by  him,  and  that  he  had  been  paying  and  discharging  them. 
The  defendant  asked  the  plaintiff  to  give  him  the  names  of  the 
persons  collected  in  the  room  up  stairs ;  but  the  plaintiff  made  no 
answer.  The  defendant  then  said  he  was  determined  to  take  the 
men  on  the  warrant,  and  for  that  purpose  would  return  to  Go- 
shen, and  bring  with  him  a  greater  force.  The  defendant  then 
commanded  the  plaintiff,  the  witness,  and  two  others  to  guard 
the  house  during  his  absence,  and  prevent  the  escape  of  the  men. 
The  defendant  placed  them  at  different  posts  round  the  house,  but 
the  witness  did  not  recollect  that  any  station  was  assigned  to  the 
plaintiff.  During  the  absence  of  the  defendant,  in  the  dusk  of 
the  evening,  the  witness,  hearing  a  great  noise,  left  his  post,  and 
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found  the  plaintiff  engaged  with  one  of  the  other  persons  placed 
as  a  guard,  in  a  idolent  quarrel.  During  this  dispute,  which  drew 
the  other  guard  also  from  his  post,  the  men  who  were  up  stairs 
made  their  escape  from  the  other  side  of  the  house.  Three  of 
the  persons  left  hj  the  Sheriff  as  a  guard,  but  not  the  plaintiff, 
pursued  them  but  without  success.  When  the  Sheriff  returned 
and  found  that  the  men  had  escaped,  the  conversation,  as  before 
stated,  took  place  between  him  and  the  plaintiff,  and  the  defend- 
ant and  he  took  the  plaintiff  to  Goshen.  The  judge  stated  to  the 
jury  that,  the  mere  refusal  of  the  plaintiff  to  aid  the  Sheriff  would 
not  justify  the  latter  in  arresting  him  without  a  warrant,  eren  for 
the  purpose  of  taking  him  before  the  magistrate.  That  the  She- 
riff could  not  delegate  to  the  persons  left* at  the  plaintiff ^s  house 
the  power  of  arresting,  during  his  abs^ce,  the  men  against 
whom  the  warrant  had  been  issued.  The  plaintiff,  therefore,  so  far 
£rom  bdng  bound  to  prevent  the  men  firom  escaping,  would  have 
rendered  himself  liable  to  an  action  if  he  had  attempted  to  stop 
them.  That,  in  lus  opinion,  the  plaintiff  was  clearly  entitled  to 
recover,  but  he  did  not  think  it  a  case  for  exemplary  damages ; 
that  there  was  no  ground  to  impute  malice  to  the  defendant,  but 
on  the  contrary,  his  conduct  evidently  proceeded  from  an  error  of 
judgment  alone.  But  the  plaintiff,  having  sustained  an  injury 
was  entitled  to  compensation,  and  the  question  of  damages  was 
exclusively  for  the  consideration  of  the  jury.  The  jury  found  a 
verdict  for  the  plaintiff  for  fifty-one  dollars.  A  motion  was  made 
to  set  a^de  the  verdict  as  against  law  and  evidence. 

Kentf  C.  J.,  delivered  the  opinion  of  the  court  The  question 
of  justification  turned  upon  this  fact,  whether  the  plaintiff,  con- 
trary to  his  duty,  aided  or  assisted  the  rioters  in  their  resistance 
to  the  execution  of  the  warrant,  or  in  the  escape.  There  were 
several  and  some  of  them  strong  circumstances,  from  which  the 
jury  might  have  inferred  that  fact  against  him ;  and  if  so  the  de- 
fendant was  justified  in  arresting  him.  The  Sheriff  is,  ex  officio^ 
a  conservator  of  the  peace ;  and  it  is  not  only  his  right,  but  lus 
duty  to  arrest  all  persons  with  their  abettors  who  oppose  the  ex- 
ecution of  process.    And,  as  Sir  Matthew  Hale  has  observed,  (2 
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Holers  p.  C,y  85,)  these  ministers  of  public  justice  should  have 
the  greatest  protection  and  encouragement  in  the  due  executioi^ 
of  their  office.  But  the  case  is  not  such  as  to  require  the  verdict 
to  be  set  aside  on  the  ground  m^elj  of  being  a  verdict  against 
evidence  provided  the  law  was  laid  down  correctly  to  the  jury  by 
the  court  The  judge  told  the  jury  that  the  plaintifF  was  clearly 
entitled  to  recover ;  I  apprehend  that  this  expression  was  much 
too  strong  for  the  case ;  but  still  it  was  mere  opinion,  and  left 
the  jury  to  exercise  their  own  judgment  upon  the  facts.  But 
when  the  jury  were  told  that  the  defendant  could  not  authorize 
the  persons,  left  in  the  house  in  his  absence,  to  arrest  the  rioterSy 
and  that  it  would  have  been  unlawftd  to  oppose  their  escape,  I 
think  there  was  a  misdirection  in  point  of  law,  and  which  very 
probably  determined  tl^e  verdict  The  defendant  had  come  to  the 
place  to  execute  the  process,  and  meeting  with  resistance  in  the 
plamtiff's  house  which  he  had  not  strength  to  subdue,  he  went 
back  to  Goshen  for  assistance,  and  directed  the  plaintiff  and  otheis 
to  aid  and  assist  in  preventing,  in  the  meantime,  the  escape  of 
the  rioters  during  his  temporary  absence*  The  Sheriff  may  take 
the  power  of  th^  county,  if  necessary,  after  resistance,  to  execute 
process.  Every  man  is  bound  to  be  aiding  and  assisting  upoD 
order  or  summons,  in  preserving  the  peace,  and  apprehending 
offenders,  and  is  punishable  if  he  refuses.  The  Sheriff  is,  quodam 
modOf  present  by  his  authority,  if  he  be  actually  engaged  in  ef- 
forts to  arrest  dum  feros  opef,  and  has  commanded,  and  is  con-> 
tinuing  to  command  and  procure  assistance.  When  he  is  calling- 
on  the  power  of  the  county,  or  a  requisite  portion  of  it  to  enable 
him  to  overcome  resistance,  it  would  be  im{)ossible  that  he  should 
be  actually  present  in  every  place  where  power  might  be  want- 
ing. The  law  is  not  so  unreasonable  as  to  require  the  officer  to 
be  an  eye  or  ear  witness  of  what  passes,  and  to  render  all  his 
authority  null  and  void  except  when  he  is  so  present  He  could 
not,  upon  that  construction,  use  the  power  of  the  county  with 
effect,  and  it  would  be  attended  with  great  inconvenience  and 
danger  to  the  administration  of  justice.  The  question  in  these 
cases  does  not  turn  upon  the  fact  of  distance  so  long  as  the  She* 
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riff  is  within  his  county,  and  is  bona  fide  and  strictly  engaged  in 
the  business  of  arrest  In  the  execution  of  civil  process,  -where 
there  was  no  resistance,  it  was  held  by  Lord  Marufidd,  in  Blotch 
T.  Archer  {Cowp.  Rep.y  63,)  that  the  officer  must  be  the  autho- 
rity to  arrest,  but  he  need  not  be  the  hand,  nor  present,  nor  in 
Aght,  nor  in  any  exact  distance  prescribed.  It  is  a  question  of 
fact  for  a  jury,  whether  the  officer  was  upon  that  business,  and 
so  quodam  modo,  present  The  necessity  of  the  doctrine  of  con- 
structive presence,  applies  with  much  more  force,  and  ought  to 
be  received  with  much  more  liberality,  when  the  officer  is  serving 
criminal  process  and  meets  with  resistance.  There  are  many  in- 
stances in  the  books  of  persons  convicted  of  felonies  committed 
by  them,  as  aiders  and  abetters,  though  far  beyond  the  power  of 
sedng  or  hearing  the  actual  perpetration  of  the  act  The  cases 
proceed  upon  the  principle  of  mutual  concert,  aid,  and  protection 
in  the  execution  of  one  common  design,  and  the  doctrine  equally 
applies  to  this  case  where  the  Sheriff  calls  in  aid  to  execute  pro- 
cess He  is  present  in  judgment  of  law,  by  his  authority,  and 
every  person  who  aids  him,  in  pursuance  of  his  summons,  acts 
under  the  same  protection,  and  the  same  responsibility  as  if  the 
Sheriff  stood  in  his  view.  This  we  consider  to  be  a  sound  and 
essential  principle,  and  if  it  had  been  stated  to  the  jury,  we  can- 
not say  that  they  would  have  acquitted  the  defendant,  on  the 
ground  that  the  plaintiff  had,  contrary  to  his  duty,  aided  or  coun- 
tenanced the  escape  of  the  rioters  during  the  absence  of  the  She- 
riff. This  case,  therefore,  ought  to  be  reviewed  by  another  jury, 
and  a  new  trial  is,  accordingly,  awarded. 

To  entitle  a  party  to  the  defence  that  he  acted  in  lud,  or  asast- 
ance,  or  by  the  conmiand  of  the  Sheriff,  there  should  be  a  request 
from  the  officer,  or  it  should  appear  that  aid  or  assistance  was 
necessary,  from  which  a  request  mig:ht  be  implied.  And  where 
the  Sh^  prosecutes  for  a  perso.^1  injury  committed  on  him 
vihile  in  the  execution  of  the  duties  of  his  office,  it  would  seem 
proper,  if  not  necessary,  that  he  should  produce  on  the  trial  the 
process  under  which  he  acted ;  otherwise  the  result  may  be  that 
he  himself  was  the  original  treqiasser. — 5  Wend.  Rep.,  237. 
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Andy  notwithstanding  the  statute,  a  person  acting  in  aid  of  an 
officer,  and  by  his  commandment  in  overcoming  resistance  to  the 
execution  of  process,  is  a  trespasser,  if  the  officer  is  not  justified 
by  the  process ;  as  where  on  an  action  against  A,  property  is 
attempted  to  be  taken  from  the  possession  of  B,  who  resists  the 
officer,  and  a  by-stander,  commanded  to  assi^,  forcibly  lays 
hands  upon  B  to  overcome  his  resistance ;  if  it  turns  out  that  the 
property  is  the  property  of  B,  and  not  of  A,  the  by-stander  is  liable 
for  an  assault  and  battery.  (10  Wend.  Rep.y  137.)  The  by* 
stander  obeys  at  his  peril ;  if  the  officer  has  authority  to  do  the . 
act,  for  the  doing  of  which  aid  is  required,  the  by-stander  is 
bound  to  obey  and  is  justified,  and  if  he  refuses  or  neglects,  is 
guilty  of  a  misdemeanor,  and  subject  to  fine  and  imprisonment ; 
on  the  contrary,  if  the  officer  has  no  authority  to  do  the  act,  the 
by-^ander  is  not  bound  to  obey,  and  if  he  yields  obedience  is  a 
trespasser.  The  only  difficulty  in  this  case  appears  to  be,  that, 
a  by-stander  when  called  upon,  and  perhaps  in  a  sudden  emer* 
gency,  to  assist  an  officer,  has  no  possible  means  of  ascertaining 
whether  that  officer  has  authority  or  not  If  he  obeys,  he  may 
be  prosecuted  for  trespass  in  a  civil  suit,  and  also  be  indicted ; 
and  if  he  disobeys,  the  statute  announces  his  fate,  he  is  to  be  in- 
dicted for  a  misdemeanor,  and  fined  and  imprisoned. 

But  not  only  is  the  Sheriff  bound  to  execute  all  process  deli- 
vered to  him  according  to  its  command,  but  it  is  equally  compul- 
sory upon  him  to  return  his  proceedings  thereon  signed  by  him ; 
and  for  not  so  doing  he  is  liable  to  an  action  at  the  suit  of  any 
party  aggrieved  for  the  damages  sustained  by  him,  in  addition  to  ' 
any  other  fine,  punishment  or  proceeding,  which  may  be  autho- 
rized  by  law.— 2  IL  5.,  2d  ed.,  358,  §  80. 

A  return  may  be  considered  as  the  certificate  of  the  Sheriff,  to 
whom  any  process  is  directed,  stating  what  he  has  done  in  obe- 
dience  to  the  commands  therem  given,  or  the  reason  of  his  neg- 
lect  in  not  fulfilling  them,  and  is  a  material  part  of  the  Sheriff's 
duty ;  as  the  return  ought  to  be,  both  in  form  and  substance,  ac- 
cording to  law ;  otherwise  the  officer  may  be  subjected  to  punislw 
ment,  and  the  party  employing  liim  to  damages.  {Datton.)    All 
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that  the  officer  is  commanded  by  the  writ  to  do^  he  must  perform, 
and  no  more,  or  show  a  sufficient  reason  for  his  neglect ;  and 
make  return  of  his  precept  to  the  proper  court  on  or  before  the 
day  mentioned  therein  for  its  return.  {Dalton  ;  5  Comyn^s  Dig.y 
444.)  The  return  must  always  be  attested  by  the  officer  and  must 
be  certain  to  every  intent  {Baltony  168.)  And  a  return  by  the 
deputy  Sheriff  in  his  own  name,  as  deputy  Sheriff,  is  not  a  return 
by  the  Sheriff.  (1  Ccdmes*  Rep.j  61.)  It  is  not,  in  pursuance  of 
the  statute,  a  return  by  the  officer  to  whom  the  writ  was  direct- 
ed ;  and  when  a  man  acts  in  contemplation  of  law,  by  the  au- 
thority and  in  the  name  of  another,  if  he  does  an  act  in  his  own 
name,  although  alledged  to  be  done  by  him  as  attorney,  it  is  void. 

The  Sheriff  cannot  refuse  to  obey  or  return  process  for  non-pay- 
ment of  fees ;  and  he  has  been  held  indictable  for  re&sing  to 
execute  z^fi.fcu  until  those  fees  were  paid. — 2  Stra.  Rep.y  1262; 
I  Salk.  Rep.y  184. 

A  Sheriff's  return  is  not  traversable,  but  he  may  be  subject  to 
an  action  for  a  false  return. — Loji.,  372. 

If  the  return  of  the  Sheriff  on  an  execution  levied  upon  lands, 
in  effect  show  that  there  were  no  goods  or  chattels  belonging  to 
the  defendant  it  is  good.  But  the  Sheriff's  return  is  not  essential 
to  the  title  of  the  purchaser.  Such  title  is  not  created  by,  nor 
dependant  upon  the  return,  but  is  derived  from  the  previous  sale 
made  by  the  Sheriff  by  virtue  of  his  writ  It  is  sufficient  for  the 
purchaser  that  the  Sheriff  has  competent  authority,  and  sells  and 
executes  a  deed  to  him.  The  proceedings  in  case  of  an  itUerU 
upon  an  elegU  do  not  apply  to  our  writ  of  fieri  facias.  On  the 
writ  of  elegit  no  sale  can  be  had ;  but  the  Sheriff  takes  an  inqui- 
ation  by  a  jury,  who  set  off  moities  by  metes  and  bounds.  The 
inquisition  is  then  necessary  to  be  returned ;  and  together  with 
the  f etum  constitutes  the  title.  On  a  fieri  facias,  the  sale  and 
the  Sheriff's  deed  are  sufficient  evidence  of  title.  If  the  pur- 
chaser can  show  that  the  Sheriff  had  authority  to  sell  it  is  enough ; 
he  need  not  look  fiirther. — 5  Cow,' Rep. ,  629. 

In  mesne  process  the  officer  may  return  a  rescue  of  the  person 
arrested  or  goods  seized ;  but  not  so  on  execution.    And  the  rea- 


58  THE  SHERIFF. 

son  of  the  difference  is  said  to  be,  that,  in  mesne  process  he  is 
not  obliged  to  call  in  aid  the  power  of  the  county ;  but  in  doing 
execution  he  must,  if  necessary.  (4  Bac.  Abr.y  401.)  But  if  one 
taken  on  mesTie  process  be  committed  to  prison,  the  Sheriff  may  not 
return  a  rescue ;  for  the  law  presumes  the  Sheriff  able  to  keep  him 
there.  {Cro.  Jac.,  419.)  So  a  rescue  of  one  brought  out  of  jail  by 
habeas  corpus  between  judgment  and  execution  will  not  excuse 
the  Sheriff.  (1  Stra.  Rep,,  429.)  So  it  is  sufficient,  on  mesne 
process,  to  excuse  the  Sheriff  in  an  action  against  him  for  an  es- 
cape, that  the  defendant  forcibly  rescued  himself,  provided  the 
fact  be  so ;  but  if  the  defendant  escape  owing  to  any  negligence 
of  the  officer,  this  will  not  justify  the  return  of  a  rescue.  ( 1  HoWs 
Rep.^  537 ;  Com,  Dig.y  fit,  RescuesJ)  And  if  a  return  of  a  res- 
cue do  not  show  where  the  defendant  was  arrested  it  is  insuffi- 
cient, for  perhaps  it  was  out  of  the  county.  {Moore,  422 ;  6  Bac^ 
^ffbr.y  94.)  As  where  a  latitat  was  awarded  against  J.  S.,  the 
Sheriff  returned  a  rescue  on  such  a  day,  but  did  not  mention  any 
place  where  the  rescue  was  made ;  the  court  a^udged  it  a  void 
return,  because  it  did  not  appear  that  either  the  arrest  or  rescue 
was  within  the  Sheriff's  jurisdiction.  But  if  it  had  appeared  to 
have  been  done  in  the  county,  it  should  be  intended  to  have  been 
within  the  Sheriff's  bailiwick.  {Yeiv.  Rep,,  51.)  So  a  return 
made  by  the  Sheriff  that  the  person  arrested  was  rescued  out  of 
the  custody  of  the  bailiff  has  been  held  to  be  bad ;  the  return 
must  be  that  he  was  rescued  out  of  his  custody.  {Barneses  Rep^ 
429.)  The  Sheriff 's  return  of  a  rescue,  as  in  other  cases  is  not 
traversable ;  and  if  the  plaintiff  suggest  any  fraud  or  falsehood 
he  is  driven  to  his  action  for  a  false  return.  It  is  therefore  neces* 
sary  that  the  return  of  a  rescue  should  be  certain, — Yelv,,  51 ; 
Barnes,  429.  ^ 

If  the  defendant  has  been  taken  and  is  discharged  on  a  bail 
bond,  or  on  common  bail,  or  on  endorsing  his  appearance,  the 
return  is  generally  cepi  corpus  y  if  he  be  in  custody,  it  is  cepi  cor^ 
pus  in  custodia.  (Gm.  Prac,  157.)  If  he  be  rescued,  or  super* 
seded,  or  delivered  over  on  habeas  corpus,  the  return  briefly  states 
the  facts.    But  if  the  party  have  been  taken  at  all,  the  Sheriff  is 
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bound  to  return  cepi  carpusy  and  when  the  Sheriffreturned  a  defend- 
ant ^*  langtddus,^^  it  was  held  that  such  a  return  could  not  be  re- 
ceived,  and  that  the  plaintiff  was  right  in  regarding  it  as  a  general 
return  of  cepi  corpus  ;  the  return  of  languidus  being  founded  on 
the  peculiar  structure  of  the  English  courts  and  haring^no  rela- 
tion whatever  to  our  practice.  (2  Cow.y  472.)  And  when  the 
Sheriff,  on  being  ruled  to  return  a  writ,  gave  notice  to  the  plaintiff 
that  the  writ  was  lost^  and  that  the  defendant  was  in  custody,  the 
plaintiff  was  ordered  to  proceed  as  if  the  Sheriff  had  returned 
cepi  corpus;  and  the  court  set  aside  an  attachment  issued  against 
the  Sheriff  for  not  returning  the  writ. — Marsh.^  289. 

Although  the  officer  is  required  by  the  command  of  the  writ  to 
return  it  on  the  day  mentioned  in  the  body  of  it  for  that  purpose, 
yet,  befoie  any  proceeding  by  attachment  can  be  founded  upon 
his  omission  or  neglect  to  do  so,  a  notice  must  be  served  on  him 
that  he  return  the  writ  within  the  time  allowed  by  the  rules  of 
the  court  from  whence  the  writ  issued,  or  that  an  attachment  is- 
sue against  him ;  [Grah.  Prac.,  154)  the  writ  must  be  returned  by 
the  Sheriff  on  the  day  on  which  the  notice  for  returning  the  same 
expires,  or  in  default  thereof  the  plaintiff  is  at  liberty  to  issue  an 
attachment  of  course.  {Grah.  Prac^  155;  4  Term  il€p,496.)  He 
is,  however,  liable  to  an  action  without  being  noticed.  (15  /.  JR., 
456 ;  13  Id.,  529,)  and  also  to  an  attachment  to  compel  a  return 
of  the  process. 

We  shall  now  briefly  remark  on  the  power  and  duties  of  the 
Sheriff  in  the  execution  of  his  office  as  a  conservator  of  the  peace ; 
the  greater  part  of  which  are  derived  from  the  common  law ;  in* 
dependent  of  any  statutory  enforcement,  and  which  will  be  found 
more  particularly  treated  of  under  the  title  of  Arrest  in  the  third 
chapter  of  this  work. 

As  the  principal  conservator  of  the  peace  in  his  county,  and  as 
the  calm  but  irresistible  minister  of  t:he  law,  the  duty  of  the  Sheriff 
18  no  less  important  than  his  authority  is  great — ^And  to  preserve 
or  restore  the  public  tranquility,  to  quell  outrage  and  resistance 
against  the  peace,  and  to  enforce  the  effectual  execution  of  his 
process,  he  is  invested,  as  we  have  already  seen,  with  the  high 
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power  of  calling  to  his  assistance  the  whole  strength  of  the  coun- 
ty over  which  he  presides. 

And  while  in  the  execution  of  these  offices,  the  Sheriff  is  under 
the  peculiar  protection  of  the  law.  This  special  protection  is 
founded  in  great  wisdom  and  equity,  and  in  every  principle  of  po- 
litical justice.  Without  it,  the  public  tranquility  cannot  possibly 
be  maintained,  or  private  property  secured ;  nor  in  the  ordinary 
course  of  things  will  offenders  be  amenable  to  justice.  And 
for  these  reasons  the  killing  of  officers  so  employed  has  always 
been  deemed  malicious  murder  by  the  common  law,  as  being  an 
outrage  wilfully  committed  in  defiance  of  the  law.  And  this  rule 
IS  not  confined  to  the  instant  the  officer  is  upon  the  spot,  and  at 
the  scene  of  action,  engaged  in  the  business  which  brought  him 
thither;  for  he  is  under  the  same  protection,  eundo,  morando^  ei 
redewido^  And  therefore  if  in  coming  to  his  office,  he  meets  with 
violent  opposition,  and  retires,  if  in  the  retreat  he^is  killed,  this 
will  be  murder.  He  went  in  obedience  to  the  law,  and  in  execution 
of  his  office,  and  his  retreat  was  necessary  to  avoid  the  dan- 
ger that  threatened  him.  And  upon  the  same  principle,  if  he 
meets  with  opposition  by  the  way,  before  he  comes  to  the  place, 
and  his  death  ensues,  such  opposition  being  intended  to  prevent 
his  doing  his  duty,  which  is  a  fact  to  be  collected  fix)m  circum- 
stances, this  likewise,  by  the  common  law,  amounts  to  murder. 
He  was  strictly  in  the  execution  of  his  office,  going  to  discharge 
that  duty  which  the  law  required  of  him. — Foster's  Crovm  Law, 
308,9. 

The  ministers  of  justice  in  civil  suits,  under  proper  limitations, 
are  entitled  to  the  same  protection  for  themselves  and  followers, 
and  upon  the  same  principles  of  political  justice. — Ibid.  310. 

And  in  the  case  of  arrests  upon  process  whether  by  writ  or  by 
warrant,  if  the  officer  named  in  the  process  give  notice  of  his  au- 
thority, and  resistance  is  made,  and  the  officer,  killed  it  will  be 
murder;  if  in  fact  such  notification  were  true  and  the  process  legaL 
{Fosier,  311.)  The  Sheriff,  as  a  keeper  of  the  peace  both  at  comi- 
mon  law  and  by  statute,  ha$  power  to  apprehend  all  persons  who 
are  guilty  of  a  breach  of  the  peace,  or  who  attempt  to  break  it 
So  if  there  be  any  affray,  breach  of  the  peace,  or  unlawful  assem- 
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bly  within  Ids  couDty,  it  is  his  duly  to  suppress  it. — 3  Wend.  Rep,, 
263 ;  7  Com.  Dig.,  526. 

In  case  of  the  committing  a  breach  of  the  peace  in  hiis  presence, 
or  the  commission  of  any  other  crime  or  misdemeanor,  the  Sheriff 
may  arrest  a  person  without  warrant,  and  take  him  before  a  ma- 
gistrate to  answer;  (4  jB/oc/c.  Corn.,  292.)  And  here  it  may  be 
as  well  to  remark,  though  we  may  anticipate  the  observations  in 
a  subsequent  chapter,  that  an  arrest  of  a  felon  may  be  justified  by 
any  person  without  warrant,  whether  there  be  time  to  obtain  one 
or  not,  if  a  felony  has  in  fact  been  committed,  by  the  person  ar- 
rested. If  an  innocent  person  is  arrested  upon  suspicion  by  a  pri- 
vate individual,  such  individual  is  excused  if  a  felony  was  in  fact 
committed,  and  there  was  reasonable  ground  to  suspect  the  per- 
son arrested.  But  if  no  felpny  be  committed  by  any  one,  and  a 
private  individual  arrest  without  warrant,  such  arrest  is  illegal ; 
an  officer  however  would  be  justified  if  he  acted  upon  information 
fiom  another  which  he  had  reason  to  rely  on.  (3  Wend.  R.,  350 ; 
3  Chit.  Crim.  Laws,  15.)  And  if  any  person  chaise  another  with 
felony,  and  desire  an  officer  to  take  him  into  custody,  such  charge 
will  justiiy  the  officer,  though  no  felony  was  committed ;  but  the 
person  making  such  charge  will  be  liable.  {Doug.  R.  359.)  So  in 
the  case  of  a  search  warrant  upon  a  charge  of  theft,  and  where  the 
warrant  did  not  authorize  the  arrest ;  the  goods  were  not  found, 
but  the  plaintiff  was  arrested  and  carried  before  a  magistrate,  and 
discharged ;  the  officer  was  justified  in  arresting  the  suspected 
person. — 3  Campb.  Rep.  420. 

The  supreme  court  of  this  state  in  deciding  that  under  the  act 
suppressing  immorality,  a  justice  of  the  peace  has  a  right  to  arrest 
any  perscm,  disturbing  a  religious  congregation,  without  warrant, 
at  the  same  time  remark :  (3  We/nd.  Rep.,  253,)  the  disturbance 
of  a  religious  meeting  tends  to  a  breach  of  the  peace,  and  as  jus- 
tices of  the  peace  and  Sheriff  are  placed  upon  the  same  ground 
both  by  statute  and  common  law,  it  would  seem  that  the  same 
power  is  given  to  the  Sheriff,  and  that  he  comes  within  the  same 
principle,  and  may  arrest  without  warrant  for  any  breach  or  ten- 
dency to  a  breach  of  the  peace,  or  any  other  unlawful  act  com- 
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mitted  in  his  view,  and  take  the  offender  before  the  proper  ma« 
gistrate  for  trial.*    So  a  Sheriff  may  apprehend  any  felon  within 
his  county  without  warrant,  and  in  case  of  felony  actually  com* 
mitted,  or  a  dangerous  wounding  whereby  felony  is  likely  to  en- 
sue, he  may,  upon  probable  suspicion,  arrest  the  felon,  and  ior 
that  purpose  is  authorized  (as  upon  a*  justice's  warrant)  to  break 
open  doors  for  the  purpose  of  arresting  him.— 4  Bloc*  Com.  272. 
But,  notwithstanding  the  protection  which  the  law  thus  extends 
to  its  ministers,  the  penalty  imposed  upon  resistance,  and  the 
justification  afforded  them  according  to  the  nature  of  the  cir- 
cumstances, and  the  exigencies  of  the  case,  it  will  visit  with  its 
severest  displeasure  any  act  of  oppression ;  and  while  it  will  make 
the  most  liberal  allowances  and  intendment  when  acting  within 
the  limits  of  their  authority,  it  will  not  permit  them  to  resort  to 
the  vUima  ratio  when  the  legitimate  objects  which  it  is  their  duty 
to  effect,  can  be  accomplished  by  milder  means.    Thus  a  Sheriff, 
says  Justice  Sutherland,  (2  Cowen  Rep.y  185,)  has  no  right  to 
load  an  unresisting  debtor,  who  quietly  submits  to  his  authority 
with  bonds  and  fetters ;  and  yet  it  is  the  most  effectual  means  of 
preventing  an  escape.    Lawless  power,  remarks  another  distin- 
guished jurist,  (C  /.  Kenty  in  13  John.  Rep.,  446,  6  John.  Rep, 
125,)  is  never  so  dangerous  as  when  exerted  by  public  officers  ac- 
cording to  the  forms  of  the  law.    The  remedy  for  such  abuses 
must  be  direct  and  ample.    The  followmg,  whilst  it  exhibits  the 
malpractice  of  an  officer,  will  illustrate  these  observations :  It  was 
a  cause  which  came  up  to  the  supreme  court  {Rogers  v.  Brewster, 
5  John.  Rep.y  125,)  on  a  certiorari  to  a  justice's  court.    The 
plaintiff  brought  on  action  on  the  case  against  the  defendant  for 
maliciously  distraining  a  valuable  horse  out  of  his  team  for  a  mili- 
tia fine,  and  refusing  to  take  other  property,  by  reason  whereof  a 
great  sacrifice  of  the  plaintiff's  property  was  made.    The  defend- 
ant justified  imder  a  warrant  firom  the  president  of  a  court-martial, 
and  called  for  a  jury.    Upon  the  trial  it  was  proved  that  the  de«- 
fendant  required  of  the  president  of  the  court-martial  the  warrant 
against  the  plaintiff,  and  said  he  would  collect  it  in  such  a  man* 

*  This  is  now  his  daty  by  Stat.— Laws  1834,  p.  82,  Ante  39. 
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der  that  the  plaintifi  would  remember  it,  and  that  he  would  take 
the  property  nearest  to  his  heart;  and  that  when  he  called  on  the 
plaintifif,  he  set  his  eye  on  the  horse,  as  he  thought  the  taking  of 
it  would  most  touch  the  plaintiffs  feelings ;  that  when  he  took  the 
horse,  the  plaintiff  showed  to  him  six  or  seven  large  swine,  and 
requested  the  defendant  to  take  them  and  leave  the  horse ;  but  the 
defendant  repUed  that  he  would  take  that  which  would  most  touch 
the  feelings  of  the  plaintiff.  The  justice  gave  his  opinion  at  the 
trial  that,  if  an  officer,  wilfully  and  maliciously,  took  an  unrea- 
sonable distress  an  action  would  lie.  It  appears  that  the  defend- 
ant was  a  constable,  and  had  the  warrant  for  the  collection  of  the 
fine.  Re  had  previously  called  on  the  plaintiff*  twice  for  the  fine. 
After  taking  the  horse  he  offered  to  re-deliver  him  on  receiving 
die  fine.  On  the  next  day  the  horse  was  returned  to  the  plain- 
tiff*, on  his  engaging  to  produce  him  at  the  day  of  sale,  which  was 
done.  The  juiy  found  a  verdict  for  the  plaintiff*  for  five  dollars 
damages,  on  which  judgment  was  entered  by  the  justice.  On 
these  facts,  as  stated  in  the  return  to  the  certiorari,  the  cause  was 
submitted  to  the  court  without  agreement. 

Per  Curiam,  The  statute  concerning  distresses,  does  not  apply 
to  the  case  of  a  levy  upon  personal  property,  by  an  officer,  by 
warrant,  in  the  nature  of  an  execution.  But  the  constable  appears 
to  have  executed  the  warrant  in  an  imreasonable  and  oppressve 
manner,  and  with  the  avowed  and  malicious  design  to  vex  and  op- 
press the  plaintiff  below,  when  the  oppression  and  malice  are 
thus  charged  as  the  gist  of  the  action,  and  are  clearly  made  out 
an  action  on  the  case  will  lie.  The  oppression  of  officers,  in  the 
execution  of  process,  is  indictable,  (  T.  Raym,^  2 16 ;  Cro.  Jac,  426) 
and  a  great  abuse  of  the  powers  of  a  Sheriff  on  execution,  has 
been  held  sufficient  to  make  him  a  trespasser;  {JVoys,  59 ;  9  Cart. 
303,  4,)  or  to  bring  him  into  contempt.  (jSAov.  87.)  If  he  be 
charged  with  a  malicious  and  oppressive  proceeding,  the  proper 
remedy  for  this  abuse  of  power  is  a  special  action  on  the  case,  in 
which  the  malice  and  oppression  must  both  be  made  manifest.  In 
Sutton  V.  Johnstone,  1  T.  R.,  593.)  Baron  Eyre,  in  ^ving  the 
opinion  of  the  court  of  exchequer,  laid  down  this  general  principle. 
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that  where  it  could  be  shown  that  one  man  had  causelessly  and 
maliciously  exercised  over  another  to  his  damage,  powers  incident 
to  his  situation  of  superior,  a  special  action  on  the  case  lay.  The 
judgment  in  that  case  was  afterwards  reversed,  but  the  reversal 
does  not  affect  the  solidity  of  the  principle  in  cases  not  arising  un- 
der the  exercise  of  military  or  naval  authority.  The  seizing  and 
seUing  the  horse,  in  the  case  before  us,  was  without  any  just  cause, 
so  long  as  other  property  was  shown,  which  would  have  raised 
the  money  with  equal  facility.  It  was,  therefore,  a  causeless  and 
malicious  proceeding.  When  a  ministerial  officer  does  any  thing 
against  the  duty  of  his  office,  and  dam^es  thereby  accrue  to  the 
party  an  action  lies.  The  judgment  must  be  affirmed. — See  Bac. 
Abr.  Shff.  JV.  Bolt,  Shff.,  109,  110.. 

So  if  an  officer,  having  seized  goods  on  a  distress  remove  thenoi 
to  a  great  distance  thereby  increasmg  the  charges  of  keepmg  and 
advertising,  or  insuring  the  sale,  a  special  action  on  the  case  may 
be  maintained  against  him ;  but  he  would  not  be  a  trespasser  ab 
iniiiOy  if  the  goods  were  legally  seized  and  carried  away.  (7  Mass. 
Rep.,  388.)  And  false  imprisonment  will  lie  against  an  officer 
and  a  complaint  in  a  criminal  prosecution,  where  they  combine 
and  extort  money  from  a  party  accused,  by  operating  upon  his 
fears,  although  the  party  be  in  the  custody  of  the  officer,  xmder  a 
valid  warrant,  issued  upon  a  charge  of  felony.  (3  Wend.  Rep, 
350.)  Whenever,  and  under  whatever  circumstances  the  officer 
lends  himself  to  the  unholy  purpose  of  oppression,  he  loses  the 
protection  which  the  law  would  give  him  in  the  discharge  of  his 
official  duty  and  becomes  a  trespasser,  and  so  do  those  who  act  in 
concert  with  him.  And  although  a  Sheriff  may  ex  officio,  as  a 
conservator,  and  without  warrant  arrest  a  breaker  of  the  peace, 
and  bring  him  before  a  justice ;  yet  this  must  be  done  within  a 
reasonable  time  after  the  affray. — 15  Jolm.  Rep.,  267  ;  3  Wend. 
Rep.,  348 ;  1  Hale's  P.  C,  587 ;  Hawk.  P.  C,  cap.  13, 8. 

There  is  a  distinction  between  acts  done  by  the  Sheriff  colore 
officii  and  virtiite  officii  j  in  the  former  case,  the  acts  are  of  such 
a  nature  that  his  office  gives  the  Sheriff  no  authority  for  the  com^ 
mission  oj  them;  the  latter  acts  are  within  the  limits  of  his  au* 
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ihority,  but  he  exercises  that  authority  improperly,  or  abuses  the 
confidence  which  the  law  reposes  in  him. — 15  John.  Rep.  267. 

The  sixth  article  of  the  amendments  to  the  constitution  of  the 
United  States  provides  that  "  the  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers  and  effects  against  unreasonable 
searches  and  seizures  shall  not  be  violated ;  and  no  warrants  shall 
issue  btft  upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  per- 
son or  things  to  be  seized.*'  In  reference  to  this  article  of  the 
constitution  it  has  been  decided  that  it  is  necessary  that  the  pre- 
cept under  which  the  officer  acts  in  entering  a  dwelling  house  by 
force  to  arrest  the  body,  or  seize  the  goods  of  a  person,  should  be 
lawful  on  the  face  of  it,  otherwise  he  will  be  a  trespasser. — 13 
Mass.  Rep.y  286,  324. 

If  a  precept  should  command  him  to  break  and  enter  a  dwel- 
ling house,  without  stating  any  sufficient  cause,  he  could  not  jus- 
tify such  act  under  such  precept ;  because  every  one  is  presumed 
to  know  that  the  dwelling  house  of  another  cannot  be  lawfully 
forced  unless  for  purposes  specially  provided  for  by  law.  But  it 
is  not  necessary  for  an  officer  in  order  to  justify  the  ejcecution  of 
a  search  warrant  from  a  magistrate  having  jurisdiction  over  the 
subject,  to  shew  that  it  was  founded  upon  a  complaint  under  oath, 
provided  the  warrant  itself  contain  an  allegation  of  that  fact;  be- 
cause the  officer  is  obliged  to  obey  precepts  directed  to  him  with- 
out having  evidence  of  the  regularity  of  the  proceedings  of  the 
magistrate.  An  officer  cannot  justify  the  execution  of  a  warrant 
to  search  a  dwelling  house  for  goods,  unless  the  person  whose 
house  is  to  be  searched  for  the  goods  which  are  the  object  of  the 
search,  be  so  particularly  described  that  they  may  not  be  mistaken. 
Thus  if  the  house  be  described  as  the  house  of  a  company,  such 
description  will  not  authorize  the  searching  of  the  house  of  an  in- 
dividual member  of  the  company ;  and  if  the  goods  be  described 
in  general  terms  as  goods,  wares  and  merchandize,  without  any 
specification  of  their  character,  quality,  number,  or  weight,  or  any 
other  drcumstance,  tending  to  distinguish  them,  it  is  not  such  a 
particular  description  as  the  constitution  requires;  and  the  officer 
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who  should  execute  the  warrant,  would  be  liable  as  a  trespasser. 
In  the  case  of  smuggled  goods,  it  may  be  difficult  to  describe  them 
with  minuteness,  nor  can  this  be  required ;  but  it  would  be  neces- 
sary to  mention  the  kind  of  goods  to  be  searched  for;  or  at  least 
to  describe  them  as  having  been  taken  out  of  some  certain-vessel, 
so  that  the  officer  who  should  undertake  the  search  might  not  con* 
ceive  himself  at  liberty  to  rifle  the  house,  and  disturb  the  arrange- 
ments of  the  family  occupying  it  But  if  an  officer  in  execution 
of  a  warrant  from  lawhil  authority  to  search  for  goods,  break 
and  enter  a  dwelling  house  and  carry  away  goods;  and  the 
warrant,  by  reason  of  its  irregularity,  be  insufficient  to  justify  him ; 
he  will,  nevertheless,  be  permitted  to  show,  in  mitigation  of  dama- 
ges, that  no  goods  were  taken  except  those  which  were  proper 
objects  of  the  search,  and  that  no  violence  or  injury  was  done, 
but  what  was  necessary  to  obtab  possession  of  the  goods. — 13 
Mass.  Rep.,  286,  324. 

And  in  this  state,  by  statute,  to  lay  a  foundation  for  issuing  a 
search  warrant  to  search  for  stolen  goods,  and  to  justify  the  sheriff 
or  other  officer  in  arresting  the  person  suspected  of  the  theft,  there 
must  be  an  oath  by  the  applicant  that  his  goods  have  been  stolen, 
and  that  he  strongly  suspects  that  they  are  concealed  in  a  speci- 
fied place,  and  that  they  were  stolen 'by  a  person  distinctly  point- 
ed out,  and  the  warrant  must  describe  the  goods,  designate  the 
person  and  place,  and  direct  the  officer  to  search  such  place,  and 
arrest  such  person  only.  (2  R.  S.,  %d  ed.,  625,  §  25,  26.)  If  the 
preUminary  requisites  be  omitted,  or  if  the  warrant  be  general, 
the  proceedings  are  coram  non  judicay  and  the  magistrate  who 
issues  the  warrant,  and  the  officer  who  executes  it,  are  both  liable 
in  trespass  to  the  party  injured.  {Ibid  ;  1  Cow.  £.,  40.)  And  it 
is  only  when  there  is  positive  proof  that  the  property  has  been 
stolen  or  embezzled,  and  is  concealed  in  some  particular  house  or 
place,  that  the  warrant  may  authorize  the  searching  of  such  house 
or  place  in  the  night  time.  (2  R.  5.,  2d  ed,  625,  §  27.)  And  the 
search  warrant  can  be  executed  by  a  public  officer  only,  and  not 
by  any  private  citizen. — Ibidy  §  28. 

When  property  is  burglariously  stolen  in  one  county,  and  the 
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Offistxler  is  apprehended  and  committed  for  such  offence  to  the 
jail  of  another  county,  if  he  is  indicted  in  the  county  ^^here  the 
property  is  stolen,  the  court  will  on  the  application  of  the  district 
attorney  of  that  county,  award  a  habeas  corpus  to  bring  up  the 
prisoner  so  that  he  may  be  delivered  to  the  Sheriff  of  the  county 
within  which  the  property  was  stolen,  and  there  tried.  In  such  case 
the  Sheriff  of  the  county  where  the  prisoner  is  confined  is  author- 
ized, on  the  production  of  a  bench  warrant  issued  by  a  judge  of 
the  county  courts  where  the  prisoner  was  indicted,  duly  endorsed 
by  a  justice  of  his  own  county,  to  deliver  the  prisoner  to  the  She- 
riff of  the  county  where  the  property  was  stolen. — ^9  Wen.  K,  505. 

The  Sheriff  as  the  principal  or  first  officer  of  his  county,  hav- 
ing general  authority  to  arrest  persons  upon  criminal  process  issu- 
ing out  of,  and  under  the  seals  of  any  court  of  record  in  this 
state,  and  also  to  execute  warrants  issued  by  the  judges  of  the 
supreme  court  at  chambers,  supreme  court  conmiissioners  and 
judges  of  the  county  courts  against  persons  for  crimes  and  misde* 
meanors ;  also  to  carry  into  execution  the  sentences  of  courts  of 
record  upon  persons  guilty  of  felonies,  misdemeanors  and  other 
cximes.  The  Revised  Statutes  have  made  the  following  provi- 
sions to  guard  against  any  wilful  misconduct  or  culpable  negli- 
gence in  the  performance  of  those  duties :    . 

If  any  Sheriff,  jailer,  coroner,  marshall  or  constable, 

1.  Shall  wilfully  and  corruptly  refuse  to  execute  any  lawful 
process  directed  to  them,  or  any  of  them,  requiring  the  apprehen- 
sion or  confinement  of  any  person  charged  with  a  criminal  "Of- 
fence :  or 

2.  Shall  corruptly  and  wilfully  omit  'to  execute  such  process, 
by  which  such  person  shall  escape  :  or 

3.  Shall  wilfully  refuse  to  receive  in  any  jail  under  his  charge, 
any  offender  lawfully  conunitted  to  such  jail,  and  ordered  to  be 
confined  therein,  on  any  criminal  charge  or  conviction,  or  on  any 
lawful  process  whatever :  or 

4.  Shall  wilfiQly  suffer  any  offender  lawfully  committed  to  his 
custody,  to  escape  and  go  at  large :  or 

5.  Shall  receive  any  gratuity  or  re'yvard,  or  any  security  or 
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engagement  for  the  same,  to  procure,  assist,  connive  at,  or  per- 
mit any  prisoner  in  his  custody,  on  any  civil  process,  or  on  any 
criminal  charge  or  conviction,  to  escape,  whether  such  escape  be 
attempted  or  effected  or  not : 

He  shall  upon  conviction  be  punished  by  imprisonment  in  a 
county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one 
thousand  dollars,  or  by  both  such  fine  and  imprisonment — 2  IL 
S.y  2d  ed.,  570,  §  18. 

Every  Sheriff,  coroner,  marshal  or  constable,  who  shall  be 
guilty  of  any  offence  specified  in  the  last  section,  shall  forfeit  his 
office,  and  shall  forever  be  disqualified  to  hold  any  office  or  plac6 
of  trust,  honor  or  profit,  under  the  laws  or  constitution  of  this 
state.— 2  Ibidy  570,  §  19. 

Besides  these  grounds  for  expulsion  *from  office,  and  punish- 
ment by  fine  and  imprisonment :  The  governor  may  remove  the 
Sheriff .  at  any  time  within  the  term  for  which  he  shall  have  been 
elected,  giving  such  officer  a  copy  of  the  charge  against  him, 
and  an  opportunity  of  being  heard  in  his  defence,  before  any  re- 
moval shall  be  made. — 1  iWrf,  113,  §  47. 

It  is  a  general  rule  to  admit  proof  by  reputation  that  a  person 
acts  as  a  general  public  officer  or  deputy.  In  Berryman  v.  Wise, 
(4  Term.  Rep.,  436',)  the  court  of  king's  bench,  in  England, 
decided  that,  in  the  case  of  all  peace  officers,  justices  of  the 
peace,  constables,  &c.,  it  was  sufficient  to  prove  that  they  acted 
in  those  characters,  without  producing  their  appointment,  and 
that  even  in  a  case  of  murder.  But  the  acting  in  a  public  capa- 
city merely  raises  a  presumption  of  a  due  appointment,  and  does 
not  exclude  evidence  to  the  contrary. — 3  Cdmpb.  Rep.,  432. 

After  the  apprehension,  trial  and  conviction  of  any  offender,  it 
still  remains  for  the  Sheriff  to  carry  into  execution  the  sentence  of 
the  courts ;  to  detain  the  convict  in  the  county  jail,  or  to  convey 
him  to  his  designated  place  of  confinement,  or  to  inffict  upon  him 
that  death  which  the  laws  have  awarded. 

Whenever  a  sentence  of  imprisonment  in  a  county  jail  shall  be 
pronounced  upon  any  person  convicted  of  any  offence,  the  clerk 
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of  the  court  shall,  as  soon  as  may  be,  m^r^ e  om  and  deliver  to 
the  Sheriff  of  the  county,  a  transcript  of  the  entry  of  such  eon- 
Tiction,  in  the  minutes  of  the  court,  and  of  the  sentence  there- 
upon, duly  certified  by  such  clerk ;  which  shall  be  a  sufficient 
authority  to  such  Sheriff  to  execute  such  sentence,  and  he  shall 
execute  the  same  accordingly. — 2  R.  5.,  2d  ed,f  619,  §  11. 

When  any  convict  shall  be  sentenced  to  imprisonment  in  a 
state  prison,  the  clerk  of  the  court  in  which  such  sentence  shall 
be  passed,  shall  forthwith  deliver  a  certified  copy  ther^f  to  the 
Sheriff  of  the  county,  who  shall  without  delay,  either  in  person, 
or  by  a  general  and  usual  deputy,  cause  such  convict  to  be  trans- 
ported to  the  proper  prison,  and  delivered  to  the  keeper  thereof. — 2 
Rid,  619,  §  12. 

Such  Sheriff  or  deputy,  whilst  conveying  a  convict  to  the  pro- 
per prison,  shall  have  the  same  power  and  authority  to  require 
the  assistance  of  any  citizen  of  this  state,  in  securing  suph  con- 
vict, and  retaking  him,  if  he  shall  escape,  as  if  such  Sheriff  were 
in  the  county  for  which  he  was  elected ;  and  all  persons  who 
shall  refuse  or  neglect  to  assist  such  Sheriff,  when  required,  shaU 
be  liable  to  the  same  penalties,  as  if  such  Sheriff  were  in  his  own 
county.— 2  Ibid,  619,  §  13^ 

Whenever  any  convict  shall  be  sentenced  to  the  punishment  of 
death,  the  court,  or  a  major  part  thereof,  of  whom  the  presiding 
judge  shall  always  be  one,  shall  make  out,  sign  and  deliver  to 
the  Sheriff  of  the  county,  a  warrant  staling  such  conviction  and 
sentence,  and  appointing  the  day  on  which  such  sentence  shall 
be  executed. — 2  Ibid,  647. 

This  section  was  ei^acted  for  the  purpose  of  reforming  the  for- 
mer practice,  which  as  the  revisers  remark  was  extremely  loose. 
An  entry  of  the  sentence  was  made  in  the  minutes  of  the  court, 
and  this  was  the  only  authority  the  Sheriff  had.  In  many  of  the 
states  the  governor  is  required  to  issue  the  warrant ;  and  in  Eng- 
land no  execution  of  a  person  convicted  at  the  Old  Bailey  takes 
place,  without  the  warrant  or  order  of  the  crown.  {Rmser^ 
notes,  3  R.  S.,  810.)  The  former  practice  of  England  and  that 
of  our  own  country  were  precisely  alike ;   and  Blackstone,  (4 
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Bloc.  Cam.9  318,)  in  his  day,  lamented  "  that  in  civil  causes 
there  should  be  such  a  variety  of  \vrits  of  execution  to  recover  a 
trifling  debt,  issued  in  the  king's  name,  and  under  the  seal  of 
the  court,  without  which  the  Sheriff  cannot  legally  stir  one  step, 
and  yet  that  the  execution  of  a  man,  the  most  important  and 
terrible  task  of  any,  should  depend  upon  a  marginal  note." 

No  judge,  court  or  officer,  other  than  the  governor,  shall  have 
any  authority  to  reprieve  or  suspend  the  execution  of  any  convict 
sentenced  to  the  punishment  of  deatl^;  except  Sheriffs,  in  the 
cases  and  in  the  manner  hereinafter  provided. — 2  R.  5.,  2d  ed., 

547,  §  15. 

If  after  any  convict  shall  have  been  sentenced  to  the  punishment 
of  death,  he  shall  become  insane,  the  Sheriff  of  the  county,  with 
the  concurrence  of  the  circuit  judge  of  the  circiut,  or  if  he  be 
absent  from  the  county,  with  the  concurrence  of  any  judge  of  the 
court  before  which  the  conviction  was  had,  may  summon  a  jury 
of  twelve  electors  to  inquire  into  such  insanity,  and  shall  give 
immediate  notice  thereof  to  the  district  attorney  of  the  county. — 
2  R.  8.,  2d  ed.,  547,  §  16. 

The  district  attorney  shall  attend  such  inquiry,  and  may  pro- 
duce witnesses  before  the  jury ;  for  which  purpose  he  shall  have 
the  same  power  to  issue  subpoenas,  as  for  witnesses  to  attend  a 
grand  jury,  and  disobedience  thereto  shall  be  punished  by  the 
court  of  oyer  and  termmer  which  shall  next  set  in  such  county, 
in  the  same  manner  as  disobedience  to  any  process  issued  by  such 
court— 2  Ibidy  547,  §  17. 

The  inquisition  of  the  jury  shall  be  signed  by  them  and  the 
Sheriff.  If  it  be  found  by  such  inquisition  that  such  convict  is 
insane,  the  Sheriff  shall  suspend  execution  of  the  warrant  di- 
recting the  death  of  such  convict,  until  he  shall  receive  a  war- 
rant from  the  governor  of  this  state,  or  from  the  justic«;  of  the 
supreme  court,  directing  the  execution  of  such  convict — 2  Ibidf 

548,  §  18. 

The  Sherifi  shall  immediately  transmit  such  inquisition  to  the 
governor ;  who  may,  as  soon  as  he  shall  be  convinced  of  tlie 
canity  of  such  convict,  issue  a  warrant  appointing  a  time  and 
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place  for  his  execution,  pursuant  to  his  sentence. — 2  Und,  548, 
§19. 

K  a  female  convict,  sentenced  to  the  punishment  of  death,  be 
pregnant,  the  Sheriff  shall  in  like  manner  summon  a  jury  cf  six 
physicians,  and  shall  give  the  like  notice  thereof  to  the  district 
attorney,  who  shall  attend,  and  have  power  to  issue  subpoenas  as 
herein  before  provided,  and  with  the  like  effect  An  inquisition 
shall  in  like  manner  be  made  and  signed  by  the  jurors  and  the 
Sheriff.— 2  Ibid,  548,  §  20. 

If  by  such  inquisition  it  appear  that  such  female  convict  is 
quick  with  child,  the  Sheriff  shall  in  like  manner  suspend  the  ex-* 
ecution  of  her  sentence;  and  shall  transmit  the  inquisition  to  the 
governor. — 2  Ibid,  548,  §21. 

Whenever  the  governor  shall  be  satisfied  that  such  female  con- 
vict is  no  longer  quick  with  child,  he  shall  issue  his  warrant,  ap- 
pointing a  day  for  her  execution  pursuant  to  her  sentence ;  or  he 
may  in  his  discretion  commute  her  punishment  to  perpetual  im- 
prisonment in  the  state  prison. — 2  Ibidy  548,  §  22. 

The  ptmishment  of  death  shall  in  all  cases  be  inflicted  by  hang- 
ing the  convict  by  the  neck,  until  he  be  dead. — 2  Ibid,  548,  §  25. 

It  only  remains  to  notice  the  provisions  of  the  statute  prescrib- 
ing the  duties  of  the  Sheriff,  as  it  respects  the  place  and  formali- 
ties of  the  execution. 

Whenever  any  person  shall  be  condemned  to  suffer  death  for 
any  crime  of  which  such  person  shall  have  been  convicted  in  any 
court  of  this  state,  such  punishment  shall  be  inflicted  within  the 
walls  of  the  prison,  or  within  a  yard  or  enclosure  adjoining  said 
prison. — 2  Ibid,  548,  §  26. 

It  shall  be  the  duty  of  the  sheriff  or  under  sheriff  of  the  coun- 
t,y  to  be  present  at  such  execution,  and  to  invite  the  presence,  by 
at  least  three  days  previous  notice,  of  the  judges,  district  attor- 
ney, clerk  and  surrogate  of  said  county,  together  with  two  phy- 
sicians, and  twelve  reputable  citizens,  to  be  selected  by  said 
Sheriff,  or  imder  sheriff.  And  the  said  Sheriff  or  under  sheriff 
shall,  at  the  request  of  the  criminal,  permit  such  minister  or 
nunisters  of  the  gospel,  not  exceeding  two,  as  said  criminal  shall 
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name,  and  any  of  the  immediate  relatives  of  said  criminal,  to 
attend  and  be  present  at  such  execution ;  and  also  such  officers 
of  the  prison,  deputies  and  constables  as  said  Sheriff  or  under 
sheriff  shall  deem  expedient  to  have  present ;  but  no  other  per- 
sons than  those  herein  mentioned  shall  be  present  at  such  execu- 
tion ;  nor  shall  any  person  under  age  be  allowed  to  witness  the 
same.— 2  B^.  5.,  2d  ei,  648,  §  27. 

The  Sheriff  or  under  sheriff  BnA  judges  attending  such  execu* 
tion,  shall  prepare  and  sign,  officially,  a  certificate  setting  forth 
the  time  and  place  thereof,  and  that  such  criminal  was  then  and 
there  executed  in  conformity  to  the  sentence  of  the  court  and  the 
provisions  of  this  act ;  and  shall  procure  to  said  certificate  the 
signature  of  the  other  public  officers  and  pa-sons,  not  relatives  of 
the  criminal,  who  witnessed  such  execution.  And  the  Sheriff  or 
under  sheriff  shall  cause  such  certificate  to  be  filed  in  the  office  of 
the  clerk  of  said  county,  and  a  copy  thereof  to  be  published  in  the 
state  paper,  and  in  the  newspaper  if  any,  printed  in  said  county. 
— 2 /Md,  548,  §  27. 

The  preceding  provisions  were  drawn  with  a  view  to  avoid  the 
consequences  frequently  attending  the  parade  of  public  execu- 
tions. While  on  the  one  hand,  the  security  of  our  fellow  citizens 
requires  that  the  punishment  of  death  should  never  be  inflicted  in 
secret,  on  the  other,  it  is  believed  by  many,  that  the  manner  in 
which  it  is  usually  conducted,  defeats  the  grand  end  in  view — a 
solemn  monitoiy  example.  A  medium  between  the  two  has  been 
aimed  at — Revisers'  notes,  3  H.  5.,  816. 


CHAPTER  11. 


Under  Sheriff  and  Deputy. 

'  It  is  a  general  and  wise  rule,  that  a  judge  cannot  constitute  a 
deputy,  or  delegate  his  authority  to  suiother.  For  he  cannot 
transfer  his  own  mental  qualifications,  requisite  for  the  interpreta- 
tion oi  laws,  to  such  substitute.  But  in  ministerial  offices,  of  the 
kind  where  little  more  than  fidelity  and  attention  are  necessaiy 
to  the  due  discharge  of  them,  the  reasoning  and  the  rule  do  not 
equally  prevail.  If  we  consider  the  supreme  executive  magistrate 
himself,  we  see  all  the  afiair^of  government  carried  on  by  his  aur 
thority,  and  in  regal  government^,  in  his  name ;  but  comparatively 
few  of  them  by  his  personal  agency  and  intervention.  In  like 
manner  those,  who  are  invested  with  any  kind  of  ministerial  power 
directly  derived  fron^  the  government,  may,  in  general,  perform 
such  functions  by  properly  commissioned  deputies.  (3  Wend.  IL, 
150.)  It  is  for  this  reason  that  the  Sheriff  had  always  the  power 
of  appointing  an  Under  Sheriff;  at  least  there  is  mention  made  of 
him  so  early  as  in  the  third  year  of  Edward  the  First — St. 
Wcitm.  1, 3  Ed.  /.,  c.  15. 

And  it  is  impossible  the  High  Sheriff  can  himself  personally  ex- 
ecute every  branch  and  duty  belonging  to  his  office,  and  as  the 
law,  from  the  necessity  of  the  thing,  and  in  furtherance  of  justice, 
allows  him  to  make  a  Deputy,  hence  it  is  necessary  that  such 
Deputy  should  in  all  things  in  which  the  Sheriff's  personal  pre- 
sence is  not  required,  have  the  same  power  as  the  Sheriff  himself; 
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and  as  by  the  nomination  of  him,  the  sheriff  implicitly  confers  on 
him  a  power  of  doing  all  such  offices  as  he  himself  could  exe- 
cute,  and  may  be  transferred  by  the  law,  it  has  likewise  been 
held,  (1  Salk.  95;  Id.  Raym.  658.)  that  the  deputy's  authori- 
ty is  by  law  so  equal  with  that  of  the  principal  that  any  condition, 
covenant,  or  other  bargain  to  restrain  it,  is  void.  {Ibid.)  The  she- 
riff, therefore,  might  also  constitute  as  many  other  deputies  as  he 
thought  fit,  each  possessing  all  the  powers  of  a  sheriff  as  a  minis- 
terial officer.  (1  Salk.f  96.)  But  as  to  the  under  sheriff,  as  such^ 
the  sheriff  could  never  appoint  more  than  one.  And  where  a 
writ  of  inquiry  was  executed  before  two  under  sheriffs,  appointed 
by  deputation  under  the  hand  and  seal  of  the  high  sheriff,  the 
inquisition  so  taken  was  set  aside. — 2  Wils.  R.,  378. 

By  the  Revised  Statutes  it  is  made  imperative  upon  the  sheriff* 
to  appoint  an  under  sheriff. 

The  sheriff  of  each  county  in  this  state  shall,  as  soon  as  may 
be  after  he  takes  upon  himself  the  execution  of  his  office,  appoint 
some  proper  person  under  sheriff  of  the  same  county,  to  hold 
during  the  pleasure  of  such  sheriff;  and  as  often  as  a  vacancy 
shall  occur  in  the  office  of  such  under  sheriff,  or  he  may  become 
incapable  of  executing  the  same,  another  shall  in  like  manner  be 
appointed  in  his  place. — 1  R.  5.,  2d  ed,  372,  §  82. 

Whenever  a  vacancy  shall  occur  in  the  office  of  sheriff  of  any 
county,  the  under  sheriff  of  such  county  shall  in  all  things  exe- 
cute the  office  of  sheriff  of  the  county,  until  a  sheriff  shall  be 
elected  or  appointed,  and  duly  qualified ;  and  any  default  or  mis- 
feasance in  office  of  such  under  sheriff  in  the  meantime,  as  weU 
as  before,  shall  be  deemed  to  be  a  breach  of  the  condition  of  the 
bond  given  by  the  sheriff  who  appointed  him,  and  also  a  breach 
of  the  condition  of  the  bond  executed  by  such  under  sheriff  to  the 
sheriff  by  whom  he  was  appointed. — lUd,  372,  ^  83. 

Every  sheriff  may  appoint  such  and  so  many  deputies  as  he 
may  think  proper;  and  persons  may  also  be  deputed  by  any  she- 
riff or  under  sheriff  by  an  instrument  in  writing  to  do  particular 
acts.— 1  R.  S.,  2d  ed.,  372,  §  84. 

Every  appointment  of  an  under  sheriff,  or  of  a  deputy  sheriff^ 
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shall  be  by  writing,  under  the  hand  and  seal  of  the  sheriff,  and 
shall  be  filed  and  recorded  in  the  office  of  the  clerk  of  the  county ; 
and  every  such  under  sheriff  or  deputy  sheriff  shall,  before  he  en- 
tars  on  the  execution  of  the  duties  of  his  office,  take  the  oath  of 
office  prescribed  by  the  constitution.  But  this  section  shall  not 
extend  to  any  person  who  may  be  deputed  by  any  sheriff  or  under 
sheriff  to  do  a  particular  act  only.-^/btd,  372,  ^85. 

It  will  here  be  perceived  that  the  under  sheriff  and  deputy  are 
on  an  equality  as  to  their  powers,  excepting  that  the  former  has 
the  capacity  of  acling  in  the  case  of  a  vacancy  in  the  office  of 
sheriff,  and  of  making  deputations  to  special  deputies  for  the  per- 
formance of  particular  acts.  And  this  power  of  deputing  was 
given  to  the  under  sheriff  in  conformity  to  a  decision  of  the  su- 
preme court,  (5  Johnson^s  Rep.^  137 ;  Revisers^  nottSy  3  Revised 
Statutes y  494)  where  the  right  of  an  under  sheriff  to  depute  a  per- 
son to  serve  a  capias  was  called  in  question.  For,  exclusive  of 
the  statute,  an  under  sheriff,  by  common  law,  might  depute  a  per- 
son to  serve  a  writ  or  do  a  particular  act.  The  general  maxim, 
that  delegata  poteskts  nan  potest  delegari,  or  that  deputed  power 
cannot  be  delegated,  is  correct  when  duly  applied ;  for  to  make 
a  deputy  by  a  deputy,  in  the  sense  of  the  maxim,  implies  an  as- 
mgnment  of  the  whole  power,  which  a  deputy  cannot  make.  A 
deputy  has  general  powers,  which  he  caimot  transfer;  but  he 
may  constitute  a  servant  or  hailiffy  to  do  a  particular  act  This 
distinction  was  taken  and  laid  down  by  Lord  Holt,  who  gave  the 
opinion  of  the  court  of  king's  bench  in  the  case  of  Parker  v.  Kett^ 
{iLd.  Raym.,  658 ;  12  Mod.,  467 ;  1  Salk.,  95.)  In  Hiat  case 
the  steward  of  the  manor  of  Resvnck  made  his  deputy  steward, 
who  appointed  under  his  hand  and  seal,  B,  a  third  person,  to  be 
his  deputy,  to  take  a  particular  surrender,  who  took  it,  and  one 
question'^which  arose  in  ejectment,  was,  whether  the  surrender 
taken  by  the  deputy  was  good.  The  court  held  it  good,  and  said 
that  B  was  not  a  deputy,  in  the  proper  sense  of  the  term,  since  he 
had  power  only  to  do  a  particular  act ;  whereas  a  deputy,  from 
the  nature  of  his  deputation,  has  power  to  do  all  acts.  They 
said  it  was  every  day's  practice  for  under  sheriffs  to  make  bailiffi 
to  do  particular  acts,  and  that  they  made  them  by  virtue  of  their 
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general  deputation ;  for  the  moment  a  sheriff  made  an  under  she- 
riff,  he,  of  necessary  consequence,  gave  him  power  to  make  bai- 
liffs*    The  case  of  Leak  ts.  Hotoellj  {Cro*  Elizabd/i,  533) 
and  the  authorities  there  cited  contain  the  same  general  doc- 
trine.   The  inference  from  this  reasoning  is,  that  the  under  she- 
riff being  vested  with  all  the  general  powers  of  the  sheriff,  may 
authorize,  in  the  name  of  the  sheriff,  any  person  to  execute  a 
particular  official  act,  and  for  the  purpose  of  executii)g  such  act, 
the  special  deputy  has  all  necessary  power,  but  that  he  can  go 
no  further ;  for  inasmuch  as  his  office  is  only  a  delegated  personal 
trust,  arising  merely  from  his  appointment,  which  power  and  ap- 
pointment may  be  taken  from  him  at  any  time  the  sheriff  shall 
think  proper  to  remove  him,  it  would  be  inconastent  to  permit 
him  to  delegate  power  which  he  at  any  time  might  be  deprived 
of,  and  which  power,  if  so  given,  would  be  independent  of  the 
authority  by  which  he  was  created.    But  by  confining  the  exer- 
cise of  authority  to  particular  acts,  the  mischief  is  avoided.    The 
The  special  deputy,  therefore,  is  a  mere  servant  of  the  sheriff, 
whose  power  expires  with  the  execution  of  the  act  for  which  he 
was  created,  and  he  need  not  take  any  oath  of  office.  (2  IL  S^, 
2d  ed.,  372,  §  85.)    And  the  mere  fact  of  a  deputy  sheriff  being 
directed  by  the  under  sheriff  of  the  county,  who  had  the  principal 
charge  of  the  business  of  the  sheriff,  to  levy  upon  specific  proper- 
ty, on  an  execution  being  placed  in  his  hands,  does  not  constitute 
him  the  servant  or  special  agent  of  the  sheriff  for  that  particular 
service ;  he  will  be  deemed  to  act  in  his  official  character,  and 
not  as  a  mere  servant  or  agent,  and  if  the  sheriff  is  subjected  to 
damages  in  consequence  of  his  acts  in  respect  to  such  execution, 
he  and  his  sureties  are  liable  to  indemnify  the  sheriff  notwith- 
standing such  instructions.  (15  Wend.  Rep. j  274.)    To  exonerate 
a  deputy  from  responsibility  under  such  circumstances,  the  direc- 
tions must  be  so  definite  and  specific  as  to  debar  him  from  the  ex- 
ercise of  all  discretion  in  the  matter. 

The  duties  of  a  sheriff  were,  in  the  origin  of  his  appointment, 
and  in  England,  in  some  measure,  still  continue,  two  fold,  to  wit, 
judicial  and  ministerial.  A  judicial  act  required  of  the  sheriff, 
cannot  be  executed  by  deputy,  and  these  are  the  only  kinds  of  acts 
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in  which  the  personal  attendance  of  the  sheriff  is  required.  There 
are  but  very  few  cases,  in  which  the  personal  attendance  of  the 
sheriff*  is  required  in  the  state  of  New-York,  his  duties  being  gene- 
rally ministeriaL  Therefore  a  general  deputy  of  the  sheriff  may 
serve  writs  and  executions,  and  all  kinds  of  process,  in  the  same 
manner,  and  to  the  same  extent  that  the  sheriff  himself  may  do. 
And  the  under  sheriff  (x  deputy  may  require  the  aid  of  all  persons 
in  his  county  to  assist  him  in  the  execution  of  his  process,  where 
reastance  is  made  to  it,  in  the  same  manner  as  the  sheriff  might 
do. — 7  Com.  Dig.j  543. 

A  writ  of  inquiry  may  be  executed  by  the  under  sheriff,  or  a 
deputy  sheriff,  as  it  is  considered  entirely  as  a  ministerial  act  of 
the  sheriff  (2  John.  Rep.,  70.)  The  inquisition  is  a  mere  inquest 
of  office,  and  the  act  of  presiding  is  ministerial,  and  not  judicial, 
notwithstanding  there  are  some  loose  sayings  to  be  gleaned  from 
the  books,  that  seem  to  countenance  a  contrary  opinion.  The 
sheriff*  gives  no  judicial  decision  upon  the  law,  and  concluding  to 
judgment,  any  more  than  what  might  be  requisite  in  the  perform- 
ance of  every  ministerial  act.  The  reason  given  why  jurors 
cannot  be  challenged  on  a  writ  of  inquiry  is,^  because  it  is  only 
an  inquest  of  office,  and  the  sheriff  does  not  act  as  judge.  Even 
at  the  county  court  in  England,  the  freeholders  were  considered 
as  the  real  judges,  and  the  sheriff  no  more  than  a  ministerial  offi- 
cer,  and  coosequenay,  the  deputy  might  preside.  There  are 
numerous  cases  within  the  circle  of  a  sheriff's  duties  in  which 
these  inquests  of  office  are  requisite,  and  in  which  no  doubt  has 
been  entertained  that  a  deputy  was  competent  to  summon  a  jury 
and  take  the  inquest,  although  the  objection  would  go  to  every 
inquest  in  every  possible  case.  And  it  has  been  held  perfectly 
immaterial  in  respect  to  the  executing  of  a  writ  of  inquiry,  whe- 
ther the  inquest  was  taken  before  the  under  sheriff,  strictly  so 
called,  or  a  general  deputy.  While  the  sheriff  is  in  the  exercise 
of  his  office,  the  under  sheriff  has  no  more  power  than  any  gene- 
ral dqputy  for  Uiese  purposes. — 2  John.  Rep.,  73. 

An  under  sheriff  or  deputy  may  execute  a  deed,  in  the  name  of 
the  sheriff  to  a  purchaser  under  a  >!.  /a.  (10  John.  Rep.,  223.) 
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In  this  case,  the  point  was  presented  in  an  action  of  ejectment, 
where  the  plaintifT  claimed  title  wider  a  deed  from  the  sheriff 
executed  in  the  following  form :  "  William  Mmiro,  sheriff  of  the 
county  of  Chenango,  by  his  legal  deputy,  Jabez  Robinson."  The 
deed  executed  by  the  deputy  sheriff,  remarks  the  court,  in  the 
name  and  on  behalf  of  his  principal,  was  a  good  execution  of  the 
deed.  A  sale,  and  the  consummation  of  that  sale  by  deed,  are  acts 
which  the  sheriff  may  do  by  deputy,  the  law  does  not  require  them 
to  be  done  by  the  sheriff  in  person.  And  a  special  authority 
from  the  sheriff  to  the  deputy,  authorizing  him  to  execute  the 
deed,  need  not  be  shown ;  if  he  is  in  fact  a  general  deputy,  that 
is  enough  to  authorize  his  executing  a  deed  for  the  sheriff,  as  well 
as  any  other  act  which  may  be  done  by  deputy. — 18  John,  Rep.,  7. 

The  deputy  sheriff  may  also  give  to  the  purchaser  of  land  un- 
der a  Ji.f(i.  a  certificate  of  sale  according  to  the  provisions  of 
the  statute ;  (2  R.  jS.,  2d  cd.,  293,  §  42,)  and  may  receive  the 
redemption  money  on  the  same  from  any  creditor,  pursuant  to 
the  statute.— 2  Ibid,  293,  §45. 

The  under  sheriff  or  deputy  may  proceed  to  complete  the  exe- 
cution of  process,  and  other  duties,  although  the  sheriff  who  ap- 
pointed him,  may  be  out  of  office,  or  his  term  of  office  has  ex- 
pired. (3  Cow.  Rep.,  95 ;  20  Wend.  Rep.,  602.)  It  was  contended 
that  a  deed  executed  by  a  deputy  sheriff,  after  the  expiration  of 
the  official  term  of  the  sheriff,  was  void,  because  the  authority  of 
the  deputy  ceased  when  the  new  sheriff  had  taken  the  office  upon 
him.  The  authority  of  the  deputy  is  limited  undoubtedly,  by  the 
duration  of  the  authority  of  his  principal,  the  sheriff.  An  exe- 
cution against  the  property  of  a  defendant  partly  executed  by  the 
old  sheriff,  shall  be  completed  by  him ;  and  in  relation  to  any 
such  execution  in  the  sheriff's  hands  when  he  goes  out  of  office, 
he  continues  sheriff,  and  may  act  by  deputy,  as  if  he  was  still  in 
office.  He  is  in  office  as  to  that  process,  and  the  acts  of  the  deputy 
in  relation  to  such  an  execution  are  the  acts  of  the  sheriff  him- 
self. (6  Wend.  Rep.,  224.)  But  if  the  under  sheriff  or  deputy 
remove  from  the  county  for  which  he  is  appointed,  he  cannot 
proceed  to  complete  the  execution  of  process  begun  by  him,  but 
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it  must  be  finished  by  the  sheriff  or  some  other  deputy  or  under 
sheriff.— 9  Wend.  Rep.y  269. 

In  1828,  in  December,  Haddock^  an  under  sheriff  of  the  county 
of  Herkimer,  by  virtue  of  an  execution  in  favor  of  Ferguson 
against  Crandall,  levied  on  property  mortgaged  by  Gorton^  and 
then  being  in  the  possession  of  Gorton.  In  May  1829,  the  under 
sheriff  removed  from  the  county  of  Herkimer  to  the  county  of 
Oneida,  where  he  continued  to  reside  on  the  19th  of  October, 
1829,  vcrhenhe  went  with  Ferguson  to  find  and  sell  the  property 
levied  on  by  him.  Ferguson  having  been  sued  for  selling  the 
property,  the  point  was  presented  to  the  court  whether  the  sale 
could  be  made  by  the  under  sheriff  after  he  had  removed  from  the 
county.  Savage^  chief  justice,  in  discussing  this  point,  says : 
the  principle  is  well  established  that  when  a  sheriff  has  b^un  to 
execute  an  execution,  he  has,  after  he  goes  out  of  office,  a  right 
to  complete  it;  and  in  pursuance  of  this  principle  it  has  been 
held  that  a  deputy  of  a  sheriff,  whose  time  of  office  has  expired, 
possesses  similar  power.  The  authority  of  the  deputy  continues 
as  long  as  the  authority  of  the  principal.  But  this  supposes  a 
continuance  of  authority  derived  from  the  principal,  and  not  re- 
voked by  him.  In  such  cases  the  principal  must  continue  liable 
for  the  acts  of  the  deputy.  If  a  sheriff  for  any  cause  thinks  pro- 
per to  remove  a  deputy,  does  not  the  power  of  that  deputy  cease 
in  toto  7  And  are  the  sureties  of  the  deputy  any  longer  liable 
for  his  acts  ?  If  a  deputy  dies,  there  is  surely  an  end  of  his  acts, 
and  if  he  resign,  is  that  resignation  partial  only,  reserving  a  right 
to  complete  his  unfinished  business,  or  does  he  not  return  to  the 
sheriff,  or  hand  over  to  some  other  deputy  his  unfinished  business  ? 
The  case  is  not  entirely  analagous  to  that  of  a  sheriff  going  out 
of  office.  It  is  not  necessary  that  the  deputy  who  begins  to  exe- 
cute an  execution  should  finish  it,  as  it  is  with  the  sheriff.  Every 
deputy  acts  in  the  name  and  on  behalf  of  the  sheriff,  and  the 
sheriff  is  responsible  for  the  acts  of  all  his  deputies,  but  he  is  not 
responsible  for  the  acts  of  a  man  from  whom  he  has  withdrawn 
aU  authority,  or  of  one  who  has  resigned  his  authority,  or  inca- 
pacitated himself  by  removing  from  the  county.    Had  Haddocky 
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instead  of  removing  a  few  miles  into  a  neighboring  county,  gone 
to  another  state,  or  to  Canada,  or  to  Europe,  could  it  be  con- 
tended that  he  must  execute  the  process.  The  trust  reposed  in 
the  deptuy  is  a  personal  confidence,  which  may  be  withdrawn  at 
pleasure,  and  the  sheriff  may  require  a  surrender  of  all  process 
in  the  hands  of  the  deputy.  The  sheriiBf  may  execute  them  him- 
self or  depute  another.  There  is  no  necessity  for  a  continuance 
of  the  deputy's  authority  after  the  removal  or  resignation,  nor  is 
it  consistent  with  good  policy,  or  the  discreet  administration  of 
justice.  If  it  be  not  in  the  power  of  the  sheriff  at  once  to  stop 
an  unworthy  deputy  of  all  authority,  such  deputy  may  ruin  his 
sureties,  or  the  sheriff,  or  both,  though  they  may  all  endeavor  to 
prevent  it  If  a  removal  by  the  sheriff  takes  away  all  power,  as 
I  hold  it  does,  then  a  resignation  or  removal  from  the  county 
must  have  the  same  effect ;  unless  the  sheriff  continue  the  au- 
thority for  the  purpose  of  completeing  the  unfinished  business. 
If  I  am  correct  in  this  point,  then  the  sale  was  without  authori^ 
and  void ;  it  was  not  even  under  color  of  law,  and  the  defendant 
was  a  trespasser.  In  accordance  with  this  decision  the  Revised 
Statutes  have  enacted  that  every  office  shall  become  vacant  on 
the  happening  of  either  of  the  following  events,  before  the  expi- 
ration of  the  term  of  such  office : 

The  death  of  the  incumbent ;  his  resignation ;  his  removal 
firom  office ;  his  ceasing  to  be  an  inhabitant  of  this  state ;  or  if 
the  office  be  local,  of  the  district,  county,  town,  or  city  for  which 
he  shall  have  been  chosen  or  appointed,  or  within  which  the 
duties  of  his  office  are  required  to  be  discharged.* — 1  R,  S.,  2d 
ed.,  112,  §37. 

We  will  now  consider  how  far  the  sheriff  is  liable  for  the  acts  of 
his  deputies.    As  a  general  rule  the  sheriff  is  liable  cevilitu  (at 


•It  is  provided  by  statute  (2  R,  S.  2d  ed.,  296,  §  65,)  that  if  any  sheriff,  to 
whom  an  execution  shall  be  delivered,  die,  or  be  removed  from  office  before 
such  execution  be  satisfied,  his  under  sheriff  shall  proceed  thereon,  in  the 
tame  manner  as  the  sheriff  might  have  done ;  and  if  a  sheriff  who  has  sdd 
any  real  estate,  die  or  be  removed  before  executing  any  conveyance,  in  pur- 
suance of  such  sale,  such  conveyance  shaU  be  executed  by  his  under  sheriff. 
In  the  same  manner  and  with  the  like  effect  as  if  done  bj  the  sheriff. 
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the  acts  of  his  deputies ;  the  meaning  of  which  is,  that  he  is  liable 
in  damages  to  the  party  injured  for  any  act  of  his  deputy  in  the 
execution  of  the  ordinary  and  general  duties  appertaining  to  his 
office,  but  he  is  not  liable  criminally  for  any  act  but  his  own ; 
and  he  is  so  liable  for  any  act  of  malfeasance,  or  wrong  domg  by 
his  deputies,  as  well  as  for  any  nonfeasance  or  neglect  of  duty 
by  them,  or  any  of  them.  (7  John.  Rep.^  35 ;  7  Cow.  Rep.,  739; 
5  Mass.  Rep.y  271;  17  iWd,  224.)  The  deputies  of  the  sheriff 
are  all  servants  of  the  sheriff,  and  in  law  they  are  considered  but 
one  officer ;  the  sheriff  is  therefore  liable  for  the  acts  of  his  de- 
puty done  under  color  of  his  office,  whenever  the  deputy  would 
be  liable  for  the  same  acts.  (18  Mass.  Rep.,  271.)  Therefore  the 
sheriff  has  been  held  liable  to  a  defendant  when  his  deputy  has 
taken  more  fees  upon  an  execution  than  the  law  authorized  to  be 
levied. — ^7  John.  Rqf.,  35. 

An  action  of  trespass  vi  d  armis  lies  against  a  sheriff  for  the 
act  of  his  deputy,  in  taking  the  goods  of  one  person  to  satisfy  a 
writ  of  execution  against  another  person.  (1  Jlfo^^.  Rep.,  536; 
17  Uridy  244 ;  Dofug.  Rep.,  40.)  And  if  a  deputy  sheriff,  under 
color  of  his  office,  attach  property  on  a  writ,  whether  it  be  le- 
gally attached  or  not,  and  the  debtor  be  afterwards  compelled  to 
pay  the  debt  with  other  property,  the  officer  retaining  the  pro- 
perty attached,  the  sheriff  will  be  suiswerable  to  the  debtor  for 
the  injury.  (18  Mass.  Rep.,  271.)  And  it  has  been  held  in  Eng- 
land that  an  action  of  trespass  and  false  imprisonment  lies  against 
a  sheriff,  for  trespass  and  false  imprisonment  committed  by  his 
officers  in  the  execution  of  process. — 3  WUs.  Rep.,  317 ;  2  Term. 
Rep.f  155. 

And  the  sl^eriff  is  liable  for  the  acts  of  the  deputy,  when  the 
deputy  refuses  to  pay  over  money  collected  by  him  on  execution, 
and  this  although  the  process  on  which  the  money  had  been  re- 
ceived was  erroneous.  (1  Wend.  Rep.,  16 ;  7  Mass.  Rep.y  464;  6 
Cow.  Rep.y  465.)  The  sheriff  has  also  been  held  liable  to  treble 
damages  given  as  a  penalty  against  officers  by  statute  for  taking 
too  much  fees,  when  hid  officer  levied  more  fees  than  is  allowed 
by  statute.  (2  Term.  Rep.y  148.)    And  if  the  deputy,  under  color 
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of  his  office  does  what  the  law  prohibits,  the  sheriff  is  answerable 
to  the  injured  party. — 1  Mass.  Rep.^  123  j  18  ibid,  271. 

And  the  sheriff  hajs  been  held  even  to  exanplary  damages  for 
the  misconduct  of  his  deputy,  although  the  acts  committed  were 
done  without  his  knowledge,  or  contrary  to  his  orders,  and  where 
no  particular  injury  ensued  to  the  plaintiff.  The  case  of  Hazard 
V.  Israel  (1  Binney^s  Rep.,  240,)  is  a  very  strong  instance  of  the 
last  position.  This  was  an  action  of  trespass  brought  against  the 
defendant^  who  was  sheriff  of  the  county  of  Philadelphia,  to  re- 
cover damages  for  the  misconduct  of  his  officer  in  the  execution 
of  dLji.Ja.  It  was  tried  before  BRACKENRmoE,  J.,  at  nisi  priusy 
in  December,  1807,  when  the  jury  found  a  verdict  for  the  plain- 
tiff, seven  hundred  and  fifty  dollars  damages.  The  defendant  now 
moved  for  a  new  trial  on  the  grounds  that  the  verdict  was  against 
law  and  evidence,  and  the  damages  excessive. 

The  facts  as  reported  by  Judge  Brackenridge,  were  as  follows : 
Leiois  as  executor  of  Fuller  brought  a  suit  against  the  plaintiff 
and  Bringhurst,  as  administrators  with  the  will  annexed  of  Clark- 
son,  in  which  judgment  was  obtained  for  a  considerable  sum,  re* 
serving  the  question  of  assets.  Upon  this  judgment  a^.  fa.  is- 
sued for  the  debt,  to  be  levied  of  the  testator's  goods,  and  seven 
pounds  ten  shillings  costs  to  be  levied  in  like  manner  if  goods 
were  found  otherwise  de  bonis  propriis  of  the  administrators. 
While  the  execution  was  in  the  hands  of  StUer,  the  deputy  she- 
riff, he  mentioned  the  circumstance  to  Mr.  Reed,  the  attorney  of 
the  administrators  on  record,  who  told  him  that  the  costs  were 
paid  to  the  defendant ;  and  the  fact  was  that  before  the  execution 
issued,  Mr.  Reed  had  requested  the  sheriff  to  charge  the  costs  to 
his  private  account,  to  which  he  assented.  There  was  no  pre- 
tence  that  Claikson's  administrators  had  any  of  his  goods  in  their 
hands  at  the  time  of  the  execution  or  afterwards ;  nevertheless, 
Suier,  on  the  return  day  of  the  writ,  went,  between  ten  and 
eleven  o'clock  at  night,  to  the  plaintiff's  house,  and  there  pro- 
ceeded in  a  rude  and  insolent  manner  to  levy  upon  the  furniture 
in  the  parlor  to  the  amount  of  seven  or  eight  hundred  dollars,  and 
then  asked  for  more  property.    Mr.  Reed^  who  was  called  in. 
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forbad  Sider  to  levy,  asked  him  to  read  the  execution,  told  him 
that  the  plaintiff  was  answerable  for  costs  only,  and  that  they 
were  paid.  Suier  answered  that  he  knew  his  duty  as  well  as 
Mr.  Reed,  and  that  he  was  levying  for  debt  and  costs  3  he  then 
continued  to  make  his  inventory,  and  afterwards  went  away,  but 
without  removing  any  of  the  goods.  On  the  next  morning  In* 
gersoU  moved  to  set  aside  the  levy ;  and  in  the  course  of  the  day 
the  defendant  wrote  to  the  plaintiff  that  he  rescinded  the  levy,  and 
then  made  the  following  return  to  the  Ji. feu:  "No  goods  of 
Clarkson  whereon  to  levy,  &c.,  and  for  default  thereof  levied  on 
divers  goods,  &c.,  of  Ebenezer  Hazard  for  the  damages,  which 
are  since  restored,  as  the  amount  of  said  damages  were  previously 
secured  to  me,  and  my  bailiff,  when  the  said  levy  was  made,  was 
not  informed  thereof." 

TiLGHMMV,  G.  J.,  after  stating  the  facts,  delivered  the  opinion 
of  the  court. 

The  counsel  for  the  defendant  in  support  of  their  motion  have 
contended  that  there  was  no  trespass,  because  the  costs  were 
only  secured  and  not  paid  ;  and  because  even  if  they  were  paid, 
the  officer  had  a  right  to  enter  the  house  to  look  for  goods  of 
Clarkson ;  and  after  he  was  in  he  committed  no  violence,  nor 
took  any  thing  away.  As  to  the  costs,  the  evidence  warrants  the 
plaintiff  in  saying  that  they  were  paid.  When  the  defendant  had 
agreed  to  look  to  Mr.  Reed  for  them,  he  had  no  right  to  levy ; 
and  so  the  defendant  himself  seems  to  think  in  his  return  to  the 
fi.Jiu;  for  he  there  assigns  as  an  excuse  for  the  levy,  that  the 
deputy  was  not  informed  of  the  security  which  had  been  given. 
Then  as  to  the  entry  being  lawful  to  search  for  the  goods  of 
ClarksoUf  granting  that  to  be  the  case,  (concerning  which,  how- 
ever, no  opinion  is  given,)  the  subsequent  conduct  of  the  officer 
in  levying  for  costs  when  none  were  due,  makes  him  a  trespasser. 

It  was  also  contended  that  the  sheriff  was  not  answerable  in  the 
action  of  trespass  for  the  conduct  of  his  deputy.  We  are  clearly 
of  opinion  that  for  all  civil  purposes  he  is  answerable,  though  not 
criminally.  There  appears  to  be  some  doubt  on  the  point  in  the 
case  of  Saundersan  v.  Baker  et  al.y  reported  in  3  Wilson^  309, 
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but  the  doubt  is  probably  owing  more  to  the  inaccuracy  of  the  re- 
port,  than  to  any  other  cause.  The  same  case  is  better  reported 
in  2  W.  Black. J  832.  In  kckworth  v.  Kempe^  {Dottg.y  40)  whore 
(he  case  of  Saunderson  v.  Baker  et  al.  was  considered,  Ld»  ManS" 
field  looks  upon  the  law  to  be  quite  clear  in  the  manner  I  have 
stated  it.  It  is  a  principle  not  lately  introduced,  but  founded  upon 
ancient  authorities.  And  most  inconvenient  it  would  be  if  the 
law  were  otherwise ;  for  the  sheriff's  deputies  are  frequently  men 
of  small  property,  and  sometimes  of  bad  character ;  and  the  re- 
sponsibility ought  to  rest  on  the  principal,  who  has  the  sole 
power  of  appointing  and  removing  them. 

The  last  reason  offered  for  a  new  trial  is,  that  the  damages  are 
excessive.    This  is  the  only  point  on  which  there  could  be  a 
doubt.     A  distinction  has  been  taken  betcveen  exemplary  da- 
mages, and  those  which  are  only  a  compensation  for  the  injury 
sustained.    This  distinction  is  certainly  worthy  of  great  conside- 
ration by  a  jury,  when  a  principal  who  has  been  no  way  to  blame, 
is  sued  for  the  conduct  of  his  deputy.    But  in  point  of  law,  if  the 
sheriff  is  answerable   at  all,  he  must  be  answerable  for  such 
damages  as  the  jury,  on  the  whole  circumstances,  think  proper  to 
give.     In  the  present  instance,  they  have  given  exemplary  da- 
mages ;  for  the  actual  injury  was  nothing.    They  have  thought 
it  a  necessary  check  to  rude  and  improper  behavior  of  the  sheriff 
and  his  officers.    The  public  safety  requires  that  implicit  obedi- 
ence should  be  paid  to  the  officers  of  justice  in  the  execution  of 
their  duty.     On  the  other  hand,  the  happiness  of  society  requires 
that  these  officers  should  be  influenced  by  powerful  motives  to 
avoid  all  acts  of  rudeness  and  wanton  injury.     It  does  appear  that 
the  quiet  of  the  plaintiff's  family  was  invaded  at  a  very  unusual 
hour  of  the  night,  without  just  cause ;  and  it  also  appears  that  the 
officer  gave  unnecessary  uneasiness  in  the  course  of  transacting 
the  business ;  and  this  too,  after  he  had  been  warned  that  he  was 
doing  wrong.    I  am  well  satisfied  from  the  character  of  the  de- 
fendant that  he  was  not  accessary  to  this  improper  behavion 
From  the  view  which  I  have  been  able  to  take  of  the  evidence 
(imperfect  to  be  sure  because  I  did  not  hear  it  delivered  on  the 
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trial,)  the  damages  appear  to  me  to  be  severe;  but  as  the  jury 
have  thought  proper  to  make  the  conduct  of  the  defendant's  depu- 
ty an  object  of  public  example,  I  cannot  say  that  I  think  them  so 
altogether  wrong  that  a  new  trial  should  be  granted. 

The  case  ofAchvorthe  v.  Kempe,  (^Doug.  Rep.  40,)  which  has 
been  so  often  referred  to  in  support  of  actions  against  the  sheriff 
for  the  malfeasance  of  his  officers  was  as  follows : 

The  goods  of  one  W  had  been  conveyed  to  A,  the  plaintiflf, 
by  a  bill  of  sale,  and  had  actually  been  removed  from  the  house 
of  W,  two  writs  oi  fieri  facias,  at  the  suit  of  different  persons 
against  W,  were  delivered  to  the  sheriff  of  S,  (the  defendant,) 
who  commissioned  his  officer  to  execute  them.  The  officer,  in 
consequence  of  the  warrants,  took  the  goods  above  mentioned  in 
execution,  and  sold  them.  Upon  this  A  brought  an  action  of 
trespass  vi  et  armis  against  the  sheriff,  without  joining  the  officer 
as  a  defendant.  The  cause  was  tried  before  Eyre  Baron.  The 
defence  was,  that  the  bill  of  sale  to  the  plaintiff  was  voluntary 
and  fraudulent  The  jury  found  for  the  plaintiff.  On  the  day 
when  cause  was  shewn,  the  court  was  clearly  against  granting  a 
new  trial.  Lord  Mansfield  said  he  had  not  the  least  doubt,  from 
the  evidence  stated  in  the  judge's  report,  that  the  bill  of  sale  was 
fair ;  which  he  said,  laid  the  question  on  the  supposed  misdirec- 
tion out  of  the  case.  With  regard  to  the  objection  to  the  form  of 
action,  the  court  took  time  to  consider.  Lord  Mansfield  observed 
that  if  trespass  would  not  lie,  no  other  action  would,  and  that  the 
point  was,  therefore,  of  very  extensive  consequence.  Some  days 
afterwards  Lord  Mansfield  delivered  the  judgment  of  the  court  to 
the  following  effect :  The  only  question  now  remaining  is  whether 
trespass  vi  et  wmiis  can  be  maintained  against  a  sheriff  for  goods 
taken  on  execution  by  his  baiHff,  which  turn  out  not  to  have  beai 
the  goods  of  the  person  against  whom  ih^fi^fucias  issued  ?  On 
the  part  of  the  defendant  it  has  been  argued  rather  on  authorities 
than  on  prindple ;  the  authorities  cited  were,  2  RolL  552,  tit. 
Trespass,  PL  9,  10,  and  Savnderson  v.  Bolhen,  3  Wik,  309. 
The  passage  in  Roller's  Abridgement  does  not  warrant  the  ob- 
jection.   The  case  then,  whai  rightly  understood,  will  appear  to 
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be  a  particular  exception  to  the  general  rule ;  and  the  true  infer* 
ence  from  it  is,  that  where  there  is  no  exception  the  sheriiSf  is  lia- 
ble. The  bailiff  of  a  franchise  is  not  the  officer  of  the  sheriff;  he 
g^ves  no  security;  it  is  evident  from  PL  6,  in  the  same  page,  that  * 
this  was  Roller's  meaning.  He  there  states  that,  if  a  sheriff  takes 
one  man  for  another,  false  imprisonment  lies  against  him,  and,  al- 
though he  says  if  a  sheriff  take,  &c.,  he  means  his  biailiff,  for  she- 
riffs never  did  execute  process  in  person. 

But  the  sheriff  is  not  liable  for  any  act  of  his  deputy  unless  it  is 
done  in  the  usual  course  of  his  buinness  as  deputy  sheriff,  prescri- 
bed by  law.  And  when  the  plaintiff  ^ves  the  deputy  special  di- 
rections as  to  the  manner  of  executing  the  execution,  as  by  en- 
larging the  time,  giving  credit  to  a  purchaser  of  land,  and  pre- 
scribing the  effect  of  the  purchase,  and  the  time  and  conditions  of 
its  consummation,  the  sheriff  is  not  accountable  for  the  money  re- 
ceived by  his  deputy  under  the  special  arrangement,  nor  were  the 
sureties  given  by  the  deputy  sheriff  to  the  sheriff  liable  to  the 
sherifi  for  such  moneys ;  but  the  plaintiff  by  giving  to  the  deputy 
special  instructions  made  him  his  private  agent  And  although 
the  sheriff  executed  to  the  purchaser  a  deed  of  the  land  sold,  yet 
that  did  not  operate  to  affirm  the  acts  of  his  deputy,  and  adopt  them 
as  his  own  official  acts,  especially  where  his  full  knowledge  of  the 
special  instructions  to  his  deputy  is  not  shewn — 7  Caw,  Rep.,  739. 

And  a  sheriff  is  not  answerable  for  any  default  of  his  deputy, 
unless  it  be  a  default  in  executing  the  power  lawfriUy  derived 
from  the  authority  of  the  sheriff  under  which  the  deputy  acts ;  for 
when  a  deputy  undertakes  any  business  not  resulting  frx)m  the  du- 
ties of  his  office,  the  sheriff  is  not  responsible ;  for  in  this  respect 
he  is  not  the  deputy  of  the  sheriff.  (4  Mass.  Rep.,  60 ;  7  lb.,  123.) 
And  the  conclusion  adopted  by  the  courts  is  that  the  sheriff  ought 
not  to  be  liable  for  the  acts  or  his  deputies,  unless  his  redress 
against  the  deputy  and  his  sureties  is  unquestionable. — 17  Cow,  R. 
746;  17  Com.  Law  Rep.,  367. 

And  the  sheriff  is  not  liable  for  the  acts  of  his  deputy  done  by 
him,  after  the  relation  between  them  has  ceased. — 19  Wend,  Rep,f 
295 ;  7  Mass.  Rep.,  606 ;  8  Term  Rep.,  605. 
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Neither  is  the  sheriff  answerable  for  the  misconduct  of  a  special 
deputy  created  by  him  at  the  request  of  the  party ;  nor  is  he  lia- 
ble for  the  forthcoming  of  the  prisoner  until  he  is  actually  in  jail, 
or  otherwise  in  the  actual  cust^y  of  the  sheriff.  And  the  sheriff 
cannot  be  compelled  by  rule  to  return  the  writ  delivered  to  such 
special  deputy  for  execution,  nor  is  he  answerable  to  the  plaintiff 
for  its  execution.  (4  Term  iZep.,  119 ;  2  Blacks.  Rep.  752.)  But 
if  the  defendant  comes  into  the  actual  custody  of  the  sheriff,  after 
the  arrest  by  the  special  deputy,  the  sheriff  is  accountable  for  his 
safe  keeping. — 8  Term  Rep.  505. 

The  sheriff,  where  a  special  deputy  is  appointed  by  him,  even 
at  the  request  of  the  plamtiff ,  may  require  of  him  security  for  the 
faithful  performance  of  his  duties,  especially  where  money  is  to 
be  collected  by  him  or  process  returned.  {Cro.  Eliz.  271;  10 
Wend.  JRep.,  562.)  But  where  nothing  remains  but  to  execute  a 
deed  under  a  sheriff's  sale,  or  to  conclude  some  act  of  the  sheriff 
security  is  not  necessary. — 10  Wend.  Rep.y  562. 

Application  was  made  to  the  court  for  the  appointment  of  some 
suitable  person  to  execute  a  deed  under  a  sheriff's  sale,  it  bdng 
shewn  that  the  sheriff  who  sold  the  property  was  dead,  and  that 
at  the  time  of  his  death  he  had  no  under  sheriff.  The  principal 
question  was,  whether  the  person  to  be  appointed  should  be  re- 
quired to  give  the  security  referred  to  in  the  statute  (2  Rev.  Stat. 
2d  ed.  296,  §  66,)  upon  this  subject,  it  appearing  that  the  sum  bid 
at  the  sale  had  been  paid  to  the  plaintiff  in  the  execution  under 
which  the  property  was  sold^  Mr.  Justice  Sutherland  was  of 
opinion  that,  when  a  deed  was  merely  to  be  executed,  and  no 
money  to  be  collected,  or  other  act  to  be  done,  security  was  not 
necessary.  And  he  accordingly  granted  a  rule,  appointing  the 
cleric  of  Columbia  county  to  execute  the  deed,  without  requiring 
security  to  be  giv^i  by  him. 

The  sheriff  is  liable  for  the  declarations  and  admissions  of  an 
xmAer  sheriff  or  general  deputy,  and  they  are  admissible  against 
him  in  asuit  brought  against  him  for  the  acts  of  such  deputy :  (10 
John.  Rep.  478.)  In  an  action  on  the  case,  brought  against  the 
sheriff  for  a  false  return  upon  an  execution,  the  question  was 
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whether  admissions  made  by  one  of  the  deputies  of  having  made 
a  levy  upon  certain  goods  by  virtue  of  an  execution,  was  adoiisBa- 
ble  evidence  against  the  sheriff.  The  court  said  that  they  were, 
that  the  conversations  testified  to  were,  with  the  reputed  and  act- 
ing deputies  of  the  defendant  What  an  accredited  agent  says, 
or  a  deputy  sheriff  says  will,  in  certain  cases,  be  competent  evi- 
dence to  charge  the  principal;  that  the  confessions  were  made  in 
the  course  of  the  business  in  relation  to  the  execution,  and  were 
to  be  considered  as  part  of  the  act  of  the  deputy  touching  the  exe- 
cution of  the  writ,  and  were  therefore  to  be  received  in  evidence  to 
charge  the  defendant  as  sheriff.  The  question  in  the  cdse  in  1 
Lord  Bay.  Rep.y  190,  was,  if  the  confession  of  an  under  sheriff  of 
an  escape  be  any  evidence  against  the  high  sheriff;  and  it  was 
adjudged  that  it  was.  For  though  the  sheriff  is  liable,  yet  the 
under  sheriff  gives  him  a  bond  to  save  him  harmless,  and  there- 
fore it  will  fall  upon  him.  And  consequently  his  confession  is 
good  evidence,  because  in  effect  it  charges  himself. 

All  actions  for  breach  of  duty  of  the  office  of  sheriff,  must  be 
brought  against  the  high  sheriff,  though  the  breach  was  by  the 
default  of  the  under  sheriff.  {Cowper's  Rep.y  403.)  And  this  is 
implied  in  the  doctrine  that  the  sheriff  is  the  only  person  known 
legaUy  in  the  execution  of  his  office,  and  that  the  acts  of  his  de- 
puties are,  in  judgment  of  law,  his  acts. 

But  in  trespass  for  an  injury  done  to  the  property  of  a  defend- 
ant or  any  other  person,  the  sheriff  or  his  deputy  may  be  sued, 
but  they  cannot  be  sued  jointly,  imless  they  in  fact  committed  a 
joint  trespass.  And  if  the  plaintiff  has  sued  either  one  and  pro- 
ceeded to  execution  against  him  for  the  acts  of  the  deputy,  it  is  a 
bar  to  an  action  against  the  other.  The  deputy  therefore  may  be 
made  defendant  if  the  plaintiff  chooses  so  to  do,  but  if  the  plaintiff 
proceeds  against  him  to  judgment  and  execution,  he  cannot  after- 
wards resort  to  the  sheriff  for  the  trespass  so  done  by  the  deputy. 
(18  Jlfo^.  Rep.f  62.)  And  in  an  action  against  the  sheriff  for  the 
misfeasance  of  his  deputy,  the  sheriff  can  give  nothing  in  evidence 
which  his  deputy  could  not  were  he  the  defendant^^  Mois. 
Rep.  325. 
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The  deputies  of  a  sheriff,  in  rektion  to  each  other,  must  often 
be  considered  as  several  officers,  with  distinct  rights,  and  acting 
with  distinct  liabilities.  (13  Mass.  Rep,,  114.)  And  one  deputy  she- 
riff may  maintain  an  action  against  another  deputy  sheriff  of  the 
same  sheriff,  to  recover  possession  of  goods  which  they  respectively 
claim  to  have  attached  at  the  suit  of  different  creditors;  for,  al- 
though servants  of  the  same  master,  they  act  independently  of  each 
other ;  and  the  one  who  first  makes  an  attachment  requires  a  special 
property  which  entitles  him  to  an  action  against  any  person  who 
interferes  with  his  possession.  ( 14  Mass,  Rep,,  269 ;  16  Ibid,  46b.) 
But  controversies  between  deputies  respecting  attachments  of  the 
same  property  at  the  suits  of  different  creditors,  ought  to  be  adjust- 
ed by  the  sheriff,  for  the  dispute  is  between  his  servants ;  and  as 
there  is  no  technical  propriety  in  actions  between  them,  where  they 
clum  no  distinct  rights,  so  there  can  be  very  little  occasion  for 
such  actions,  as  the  sheriff,  in  settling  the  right  of  each  attaching 
creditor,  must  determine  and  proceed  at  his  own  peril. — 9  Mass. 
Rep.,  112. 

As  it  respects  how  far  a  deputy  or  under  sheriff  may  make 
himself  personally  liable  for  a  breach  of  duty,  the  general  rule  is, 
that  an  action  wiU  not  lie  against  an  under  sheriff  for  a  breach  of 
duty  in  his  office,  although  he  may,  as  well  as  any  other  agent, 
make  himself  liable  personally,  by  a  special  undertaking.  (9  Caw. 
212;  Cotoper  403.)  A  deputy  sheriff  must  make  a  special  promise 
founded  upon  some  good  consideration  in  order  to  charge  himself 
personally  for  a  breach  of  duty.  And  the  promise  must  be  abso- 
lutely and  clearly  made  out  in  order  to  charge  him.  This  is  the  rule 
which  has  been  established  by  the  supreme  court,  (7  John.  Rep., 
472 ;  15  Ibid,  3,)  and  it  seems  founded  in  good  sense.  The  deputy 
dieriff  is  only  an  agent,  and  stands  upon  the  same  footing  as  any 
other  agent  who  is  known  to  be  acting  for  another ;  and  the  rule 
in  such  cases  is  {Comyn  an  Conirads,  557,)  that  where  the  agent 
makes  known  his  agency  at  the  time  of  dealing,  or  where  he  is 
acting  as  a  known  agent,  he  is  not  personally  liable  unless  he 
makes  himself  so  by  special  promise. 

Where  an  under  sheriff  embezzles  money  received  by  him  as 
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under  sheriff,  it  is  a  breach  of  the  condition  of  his  bond,  which  is, 
that  he  shall  execute  the  duties  of  under  sheriff  according  to  law, 
and  without  fraud,  and  the  sureties  on  the  bond  are  therefore  lia- 
ble for  the  moneys  so  used  by  him.  (5  John.  Bep.y  168.)  And  f<^ 
any  breach  of  duty  for  which  the  sheriff's  bond  would  be  fcMrfdt* 
ed,  it  is  presumed  an  action  would  lie  against  the  deputy  and  his 
sureties  upon  his  bond.  In  the  language  of  the  court,  (6  Wend. 
466,)  what  is  a  sheriff  to  do  to  prevent  the  penalty  attaching  to 
him  and  his  sureties  ?  He  is  faithfully  to  execute  the  office  with- 
out fraud,  &c.  Does  he  fulfill  the  condition  if  he  does  not  execute 
the  office?  I  apprehend  not  His  neglect  of  duty  is  a  breach  of  the 
bond  though  it  should  not  inyolve  in  it  any  positive  act  of  fraud,  de- 
ceit or  oppression.  To  keep  the  bond  whole,  he  must  do  his  duty 
faithfully,  aud  he  mitst  do  it  without  deceit,  fraud  or  oppression. 
That  this  is  the  true  construction  is  evident  from  other  parts  of  the 
act  presciibing  the  condition  of  the  bond,  and  the  duties  of  the  she* 
rifis.  The  legislature  must  therefore  have  considered  a  default  by 
the  sheriff  in  his  office  a  breach  of  the  condition  of  the  bond,  as  the 
act  gives  the  right  of  prosecuting  to  the  party  aggrieved  for  any 
default f  or  misconduct  in  his  office.  The  inference  from  this  reas- 
oning is,  that  any  act  or  neglect  by  the  deputy  sheriff  in  the  exe- 
ution  of  the  duties  of  his  office,  by  which  the  ^erifi  has  to  pay 
money  or  is  in  any  way  damnified,  is  a  breach  of  the  condition  of 
the  deputy's  bond  to  the  sheriff.  The  party  for  any  default  of  the 
under  sheriff  has  the  same  remedy  given  to  him  by  statute  upon 
his  bond,  as  he  has*  against  the  sheriff  And  the  sheriff  is  not 
bound  to  discharge  the  sureties  to  the  bond  of  the  deputy  upon 
their  request  to  be  discharged,  or  upon  their  refrising  to  stand  as 
such  surety  any  longer,  nor  does  such  refusal  discharge  the  sure* 
ties.  Nor  is  he  under  any  obligations  to  remove  the  deputy  at 
their  request,  and  the  sureties  are  therefore  holden  for  all  the  de- 
faults or  misfeasances  of  the  deputy  during  his  continuance  in  of- 
fice. (11  Wend.  Rep.f  28.)  And  if  the  deputy  becomes  insol- 
vent, and  in  consequence  of  his  insolvency,  the  sureties  request  his 
removal  from  office,  and  the  sheriff  still  retains  him,  the  sureties 
on  his  bond  are  liable. — 9  Cawen's  Rep.,  693. 
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A  deputy  of  the  sheriff  in  his  capacity  of  keeper  of  the  jail  is 
not  in  any  sense  a  deputy  sheriff ;  nor  is  a  deputy  sheriff  a  keeper 
of  the  jail;  hence  a  deputy  keeper  of  the  jail  does  not  stand  in 
such  relaticm  to  the  sheriff  or  his  deputies,  who  are  authorised  to 
serve  writs,  but  that  they  may  lawfully  serve  a  writ  or  process  in 
which  the  deputy  jailer  is  a  party.  (11  Mass,  Rep.^  181.)  An  un- 
der jailer  or  turnkey  is  not  a  deputy  sheriff  within  the  meaning  of 
the  statute.  He  is  a  mere  servant  of  the  jailer  and  can  have  no 
offidal  control  or  agency  in  the  execution  of  process  directed  to 
the  sheriff,  and  is  not  therefore  within  the  meaning  of  the  statute 
(2  Rev.  Stat.  2d  ed.  293,  §  41,)  forbidding  the  sheriff  or  his  depu- 
ties fix>m  purchasing  any  goods  or  chattels,  lands,  or  tenements 
at  any  sale  by  virtue  of  any  execution,  and  a  purchase  made  by 
him  is  not  void-— 4  Wend.  Rep.y  481. 

When  the  sheriff  has  omitted  to  take  a  bond  of  indemnity  from 
the  jailer,  if  the  jailer  commits  a  breach  of  duty  in  r^ard  to  his 
trust,  he  is  liable  to  the  sheriff  in  an  action  of  assumpsit  on  his 
implied  undertaking  to  serve  the  sheriff  with  fidelity,  but  he  can- 
not be  chaiged  as  a  wrong  doer  for  any  negligence,  and  an  action 
on  the  case  is  not  therefore  a  proper  action  against  him.  But 
Lord  Holt,  held  that  a  jailer  was  liable  personally  in  an  action  on 
the  case  for  a  wilful  escape,  but  not  for  a  negligence ;  this  point 
was  not  decided  by  the  supreme  court  in  this  state,  but  there  seems 
to  be  no  good  reason  why  he  should  not.  answer  for  his  wrongful 
acts  as  well  ^  any  other  person. 


CHAPTER  m. 


Arrest. 

Arrest,  derived,  it  is  said,  from  tbe  French  word  arreterj  to  stopy 
or  stay  J  is  the  restraint  of  a  man's  person,  obliging  him  to  be  obe- 
dient to  law,  and  is  always  an  execution  of  the  command  of  some 
court  or  officer  of  justice.  An  arrest  may  be  considered  as  the 
beginning  of  imprisonment :  where  a  person  is  first  taken  and  re- 
strained of  his  liberty  by  power  or  color  of  a  lawful  warrant 
None  may  be  arrested  in  a  civil  action  but  by  some  writ,  precept 
or  command  issued  by  a  court,  judge  or  justice  ha^ng  authority 
therdn ;  but  for  treason,  felony,  or  breach  of  the  peace,  the  ar- 
rest may  be,  and  frequently  is  made  without  a  warrant  or  precept 

Arrests  are  either  in  civil  or  criminal  cases;  and  the  duties  of 
the  sheriff  are  important  in  each,  whilst  the  same  liabilities  may 
attach  to  both. 

An  arrest  in  a  civil  cause  is  defined  to  be,  the  apprdiending  or 
restraining  one's  person  by  process,  in  execution  of  the  commands 
of  some  court  These  conmiands  are  addressed  to  the  sheriff,  and 
the  arrest  is  to  be  made  by  him  or  one  of  his  deputies ;  and  can 
only  be  made  by  them  in  that  county  to  the  sheriff  of  which  the 
process  is  directed. — 1  Tawnt.  233 ;  JDot^.  384 ;  1  Term  Rep.y 
187 ;  2  Jfew.  Rep.,  167. 

When  process  against  the  body  of  the  defendant  has  been  is- 
sued and  delivered  to  the  sheriff,  he  is  bound  to  cause  the  arrest 
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to  be  made ;  and  the  day  on  wbich  the  writ  is  returnable  is  the 
latest  allowed  for  making  the  arrest  (9  Johru  Rep,,  117.  2 
Burr.  Rep.y  812.  1  Term  Rep.,  191.)  K  the  sheriff  omit  to  serve 
the  writ,  or  neglect  to  return  the  same,  he  may  be  proceeded 
against  by  attachment  after  being  notified  to  return  it^  the  object 
of  this  being  to  bring  him  into  contempt.  ( 1  Wend.  Rep.,  288 ; 
9  Ibidy  224;  10  Ibid,  572.)  It  is  however  the  duty  of  (he  she- 
riff to  return  the  writ  without  bdng  notified  to  do  it;  and  m  case, 
of  his  neglect^  the  party  is  not  confined  to  his  remedy  by  attach- 
ment, but  may,  at  his  election,  bring  an  action  upon  the  case 
for  not  returning  it;*  to  which  the  sheriff  cannot  plead  that 
he  had  never  been  notified  or  ruled.  (15  John,  Rep.,  456.) 
And  besides  this,  as  his  employment  is  for  the  good  and  conven- 
ience of  the  public,  if  the  sheriff  refiise  to  receive  a  vmt  or  to 
execute  it,  this  is  an  offence  of  a  public  nature  and  for  which  he 
may  be  fined  and  imprisoned. — 5  Plowd.  74 ;  Dyer  60 ;  DaU.  101. 

An  officer  having  process  requiring  the  arrest  of  a  party,  is 
bound  to  use  all  reasonable  endeavors  to  execute  it,  and  should 
at  least  go  to  the  residence  of  the  party ;  if  he  relies  upon  vague 
information  of  the  absence  of  the  party,  derived  bom  casual  in- 
quiries, he  does  so  at  the  peril  of  b^g  answerable  for  a  false  re- 
turn. But  an  officer  may  return  process  on  the  morning  of  the 
day  of  its  return,  and  is  not  responsible  although  he  might  subse- 
quent to  the  return  have  arrested  the  party. — 10  Wend.  R.,  367. 

The  sheriff  is  never  allowed  to  alledge  errors  either  in  the  judg- 
ment or  process  as  an  excuse  for  an  escape ;  and  if  he  arrests  the 
party,  he  is  bound  to  keep  him  until  he  is  discharged  by  due 
course  of  law.  For  notwithstanding  error  in  the  process  as  if 
tested  out  of  term  for  instance,  it  protects  the  sheriff  in  making 
the  arrest  It  is  good  until  reversed,  which  can  be  done  on  the 
application  of  a  party  or  privy  only.  (15  John.  Rep.,  155.)  A 
process  is  said  to  be  irregular  on  the  face  of  it,  when  that  irregu- 
larity appears  in  the  vnrit  It  firequentiy,  however,  appears  by  a 
reference  to  extrinsic  circumstances.  Thus,  in  the  instance  just 
mentioned,  a  writ  tested  out  of  term  is  irregular.    When  and 

*  The  party  maj  not  only  have  an  action  against  the  sheriff,  but  may  also, 
at  the  same  time,  be  proceeding  by  attachment  to  compel  a  retnm. 
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where  the  terms  are  held^  and  how  long  the  court  was  in  session, 
are  not  stated  in  the  writ ;  a  knowlec^e  of  this  is  derived  £rom 
other  sources;  and  yet  it  may  truly  be  said  that  the  writ  is  bad 
on  the  face  of  it — 1  Cowefn?s  Rep,  711. 

But  when  the  neglect  of  the  sheriff  to  arrest,  is  not  inconsistent 
with  the  discretion  allowed  by  the  orders  of  the  plaintiff,  and 
especially  where  it  is  not  imperious  upon  him  to  make  the  arrest, 
the  officer  is  not  liable.  Thus,  where  a  judgment  creditor  told 
the  officer  who  had  charge  of  the  execution,  to  do  the  best  he 
could  with  it,  and  that  he,  the  creditor,  would  take  no  advantage, 
this  was  held  a  good  defence  for  the  officer  in  an  action  on  the 
case  against  him  by  the  judgment  creditor  for  not  arresting  his 
debtor  in  execution.'— 7  Mass.  Rep.^  177. 

It  is  enacted  by  the  Revised  Statutes  (2  R.  5.,  2d  ed.,  269,  §1,) 
that  actions  brought  for  the  recovery  of  any  debt  or  for  damages 
may  be  commenced :  1.  By  issuing  and  serving  of  a  capias  ad  re^- 
spondendum  agaijQst  persons  not  privileged  from  arrest :  2.  By 
summons  against  corporations ;  3*  By  filing  a  declaration.  By 
this  it  would  seem  that  it  is  unnecessary  to  use  the  original  writ  in 
any  case.  A  personal  action  may  be  commenced  either  by  ca- 
pias or  declaration,  except  that  a  capias  cannot  be  used  where 
bail  is  required  and  the  person  is  privileged  from  arrest  But  a 
capias,  such  as  is  used  in  actions  not  bailable,  may  issue  not- 
vrithstanding  the  statute  prohibiting  arrest  and  imprisoimient  in 
civil  process  in  actions  upon  contract  Before  the  Revised  Sta- 
tutes the  defendant  was  in  fact  arrested  upon  non-bailable  pro- 
cess, and  was  required  to  endorse  his  appearance ;  but  now  the 
capias  in  a  non-bailable  action  is  a  mere  summons  in  effect, 
though  the  form  is  the  same  as  formerly*  If  the  defendant  refuse 
to  endorse  his  appearance  the  sheriff  may  return  the  writ  person- 
ally served.--2  R.  S.,  2d  ed.y  270,  §  1 ;  18  Wmd.  Rep.,  644. 

In  a  suit  commenced  by  the  filing  and  service  of  a  declaration 
we  would  merely  remark  that,  this  mode  of  commencing  the  ac- 
tion may  be  adopted  against  any  person  whether  privil^ed  from 
arrest  or  not ;  except  infants.  (7  Wend.  R.,  489,)  And  it  may 
be  adopted  against  any  one  found  within  the  jurisdiction  of  the 
court,  whether  a  resident  or  not  (12  Wend.  A.,  12.)     But  in 
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the  court  of  common  pleas,  and  in  the  superior  court  of  the  city 
of  New-York,  it  can  be  adopted  only  against  residents  within  the 
jurisdiction  of  the  court ;  and  for  an  error  in  this  respect  the  de- 
fendant may  plead  in  abatement,  or  move  to  set  aside  the  pro- 
ceedings.^— Gr»  Prac,,  456. 

A  copy  of  the  declaration  endorsed  with  a  notice  to  plead  must 
be  servedj»er«(ma//y  upon  the  defendant  The  service  is  required  to 
be  personal,  the  declaration  being  in  the  nature  of  process.  (9  W. 
JL,  497.)  The  service  may  be  made  on  the  defendant  at  any 
time  excq>t  on  Sunday;  (1  R.  &,  2d  ed.,  676,  §  58;  20  John. 
Jt.,  140 ;)  even  on  the  day  of  a  general  election,  (20  W.  J!.,  681,) 
at  any  place  within  the  limits  of  the  state  but  not  out  of  the  state. 
If  there  be  several  defendants,  they  should  all,  if  possible,  be 
served  with  the  declaration,  although,  in  case  of  actions  ex  coh" 
tradu,  if  it  appear  that  the  service  has  been  made  upon  any  of 
them,  the  plamtiff  may  proceed  in  the  action  in  the  samft  nuumer 
as  though  all  had  been  served.  {Latos  of  1833,  p.  375,  ^  3.)  The 
declaration  may  be  served  by  a  sheriff  or  coroner  as  in  the  case 
of  a  cd^piaSy  or  it  may  be  served  by  any  other  person,  even  by  the 
plaintiff  himself.  If  intended  to  be  served  by  a  sheriff,  an  addi- 
tional copy  ahould  be  prepared  and  sent  with  it  fi>r  the  purpose 
of  being  certified  and  returned.  The  sheriff  is  required  to  serve 
the  declaration  with  all  convenient  speed,  and  to  return  it  with  a 
certificate  of  the  service  endorsed,  either  to  the  office  of  the  cl^k 
of  the  court  in  which  the  suit  is  pending,  or  to  the  attorney  whose 
name  may  be  endorsed  on  the  declaration.  {Ibid,  394,  §  2.)  If 
the  sheriff  neglect  so  to  return  it  within  a  reasonable  time  after 
delivery,  he  may  be  compelled  to  do  so  by  notice  and  attachment 
in  the  same  way  as  for  not  retcuming  a  capias.  {Bnd;  10  Wend» 
572.)  And  where  the  declaration  has  been  served  by  a  sheriff, 
the  proof  of  its  service  consists  of  the  certificate  endorsed  on  the 
copy  returned  to  the  attorney  or  derk  and  signed  by  the  sheriff 
or  his  deputy.  {Law  of  1833,  p.  394,  §  2 ;  1  Bur.  Prac.,  502.) 
Or  it  may  be  an  affidavit  either  on  a  copy  or  not.  A  certificate, 
except  on  a  copy  of  the  declaration  is  not  proof  of  service. — 
Ibid. 
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The  arrest  is  usually  made  by  an  actual  seizure,  or  a  laying  of 
the  hand  on  the  person ;  but  the  law  is  well  settled  that  no  ma- 
nual  touching  of  the  body,  or  actual  force  is  necessary  to  consti- 
tute an  arrest  or  imprisonment  ( 1  WenLy  210 ;  1  Cart  and 
PaynBy  162.)  It  is  sufficient  if  the  party  be  within  the  power  of 
the  officer,  and  submits  to  the  arrest 

This  is  all  very  plam,  but  the  difficulty  is,  what  circumstances 
are  necessary  to  constitute  this  submission. 

Where  a  sheriff's  officer,  having  a  warrant  to  arrest  a  party 
for  debt,  went  to  the  party,  and  read  his  warrant  to  him,  and 
then,  having  taken  a  fee,  proceeded  to  the  party's  attorney  to 
let  him  know  it,  for  bail  to  be  put  in.  After  this  the  officer  re- 
turned that  be  had  taken  the  party.  The  court  was  of  opinion 
that  this  was  no  arrest.  In  this  case  they  thought  that  there  was 
neither  an  arrest  nor  imprisonment  The  officer  neither  touched 
the  person  of  the  party,  nor  detained  him.  The  fee  has  the  ap- 
pearance of  being  rather  given  for  the  purpose  of  preventing  an 
arrest  The  officer  reads  a  paper,  gets  some  money,  and  then 
goes  away  without  requiring  the  party  to  go  with  him. — 3  Carr 
and  Payne^  464. 

And  where  a  sheriff's  officer  sent  his  servant  to  a  party  to  in- 
form him  that  there  was  a  writ  out  against  him,  and  that  he  must 
come  and  give  bail  to  it,  and  the  party  went  to  the  officer's  house 
and  executed  a  bail  bond ;  this  was  not  considered  as  an  arrest 
Hare  the  objection  was,  that  the  officer's  man  who  went  with  the 
message  had  no  warrant — 2  Carr  and  Payne,  603. 

'Upon  the  same  principle  where  a  sheriff's  officer  to  whom  a 
warrant  upon  a  ^t  against  A  was  ddiyered,  sent  a  message  to 
A,  and  asked  him  to  fix  a  time  to  call  and  give  bail,  and  A  ac- 
cordingly fixed  a  time,  attended  and  gave  bail ;  the  court  held 
that  this  was  not  an  arrest,  and  that  an  action  for  a  malicious 
arrest  would  not  lie  against  the  party,  although  he  had  no  cause 
of  action.  Here  the  officer's  man  did  not  take  a  warrant  with  him, 
nor  did  he  tell  the  plaintiff  that  he  came  to  arrest  him,  but  merely 
gave  notice  of  the  writ,  and  asked  him  to  fix  a  time  for  giving 
bail — 6  Bam.  and  Cress.,  528. 
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And  if  a  warrant  be  shown  by  the  officer  who  has  the  execu-» 
Hon  of  it  to  the  person  charged  with  an  offence,  and  he  there- 
forcy  without  compulsion,  attend  the  officer  to  the  magistrate, 
and  after  an  examination  be  dismissed;  this  is  not  such  an  arrest  as 
will  support  trespass  and  false  imprisonment.  (6  Bos.  and  PuU.y 
211.)  **  I  can  suppose,'^  says  Sir  James  Mansfidd,  C.  J.,  ^<  that 
an  arrest  may  take  {dace  without  an  actual  tou^ch,  as  if  a  man  be 
locked  up  in  a  room,  but  here  the  plaintiff  went  voluntarily  be- 
fore the  magistrate.  The  warrant  was  made  no  other  use  of  than 
as  a  summons.  How  can  a  man's  walking  freely  to  a  magistrate 
prove  him  to  be  arrested." '  In  accordance  with  this  case  is  1 
Salk.,  79. 

But  if  the  officer  tell  the  party  that  he  must  go  with  him,  and 
the  latter  does  so  in  order  to  prevent  the  necessity  of  actual  force 
bdng  used,  this  is  an  imprisonment,  and  gives  the  party  thus 
consenting  to  go,  an  action  of  false  imprisonment  And  as  every 
imprisonment  includes  an  assault  the  plaintiff  may  recover  on  a 
count  for  a  common  assault — Ryan  tf  Moody^s  B.,  321;  Stark. 
£v.,  1449. 

From  these  several  cases  it  would  appear  that  in  ordor  to  con- 
stitute an  arrest,  the  officer  must  exercise  a  controling  authority 
over  the  defendant,  and  have  the  process  in  his  possession  to  en- 
force it;  a  submission,  under  such  circumstances,  without  a  ma- 
nual caption,  would  be  a  sufficient  arrest 

When  a  statute  requires  that  a  certain  person  shall  execute 
process,  and  it  is  executed  by  another,  such  a  proceeding  is  void. 
And  on  an  arrest  so  made  trespass  and  false  imprisonment  may 
be  maintained.  (7  Cotr.,  269.)  And  he  cannot  be  precluded 
from  his  action  for  his  illegal  imprisonment,  unless  he  voluntarily 
submitted  to  it ;  and  waived  the  irregularity  in  the  process. 

Mere  words  will  never  constitute  an  arrest  If  the  officer  says 
**  I  arrest  you,"  and  the  party  runs  away  it  is  an  escape ;  the 
party  must  acquiesce  m  the  arrest,  and  go  with  the  officer,  to 
make  it  good.  In  Gamer  v*  Park,  ( 1  Carr  4r  Payne,  152,)  it 
was  held  that  if  the  officer,  in  such  case,  had  touched  the  parly  to 
be  anested,  and  the  party  had  instantly  ran  away,  this  would 
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have  beoi  a  perfect  arrest,  and  the  running  away  of  consequence 
an  escape. — 1  Salk^y  79. 

When  a  sheriff  has  illegally  arrested  a  defendant  in  one  action, 
he  cannot  detain  him  in  another.  (9  Bing.  R.y  566 ;  1  JVew.  jR., 
176.)  The  question  in  this  case  was,  whether  the  defendant  was 
entitled  to  be  discharged  out  of  custody  in  the  action,  he  having 
been  detained  by  the  sheriff  of  London  under  a  ca,  so.,  issued  at 
the  suit  of  the  plaintiff,  which  had  been  lodged  with  them  before 
the  time  of  their  arresting  the  defendant  upon  meme  process, 
issued  at  the  suit  of  another  plaintiff.  The  arrest  had  been  made 
by  one  RicluLtd  Jacksoriy  the  son  and  assistant  of  William  Jack'- 
son^  one  of  the  sergeants  to  the  sheriff  of  London.  At  the  time 
of  such  arrest  the  warrant  was  held  by  William  Jackson,  to  whom 
it  was  directed,  not  by  Richard  Jackson ;  but  after  Richard  Jack" 
son  had  arrested  the  defendant  without  any  warrant,  he  delivered 
him  into  the  custody  of  a  poUce  officer  under  a  false  charge  of 
felony,  and  then  brought  his  father  to  the  pohce  station,  and  the 
father  by  handing  the  warrant  over  to  the  son  endeavored  by  fraud, 
to  make  the  arrest  appear  to  have  been  legal.  On  the  ground  of 
such  fraud  on  the  part  of  the  sheriff's  officer  and  his  son,  one  of 
the  judges  on  an  application  made  before  him  in  vacation,  ordered 
the  defendant  to  be  discharged  from  that  arrest  But  the  defend- 
ant being  detained  under  the  ca.  so.,  a  rule  nisi  was  obtained  to 
discharge  him  from  this  detainer  on  the  ground  that  the  appr^ 
hension  by  the-sheriff  could  not  justify  a  subsequent  detainer. 

The  principle  derived  from  this  and  other  cases  (2  Bos.  fy  Pull. 
282,  367  ;  2  Bam.  tr  Md.  743 ;  2  W.  Black.,  823,)  appear  to 
be  that  when  the  sheriff  arrests  the  defendant  in  one  action  it  op- 
erates virtually  as  an  arrest  in  all  the  actions  in  which  the  sheriff 
holds  writs  against  him  at  the  time ;  for  it  would  be  only  an  idl6 
and  useless  ceremony  to  arrest  the  defendant  in  the  rest ;  it  would 
be  actum  agm ;  and  this  detainer  will  hold  good,  though  the 
court  may,  upon  collateral  grounds  unconnected  with  th^  act  of 
the  sheriff,  order  the  party  to  be  discharged  from  the  first  arrest 
But  when  the  sheriff  has,  by  his  own  act,  illegally  arrested  the 
defendant,  the  defendant  is  not  in  custody  under  the  first  writ ;  he 
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IS  suffering  a  false  imprisonment,  and  such  false  imprisonment  be- 
ing no  arrest  in  the  original  action,  cannot  operate  as  an  arrest 
und^  the  other  writs  lodged  with  the  sheriff. 

A  person  arrested  in  one  county,  passing  through  another 
county  in  the  ordinary  route  of  travel  from  the  place  where  he 
was  arrested  to  the  place  where  he  is  to  be  conveyed,  according 
to  the  command  of  the  process  under  which  the  arrest  was  made, 
is  not  subject  to  arrest  in  the  county  through  which  he  passes ; 
and  if  arrested,  all  persons  concerned  in  the  same,  with  the 
knowledge  of  the  previous  arrest,  are  answerable  as  for  an  un- 
lawful arrest.  (2  JR.  5.,  2d  ed,  346,  §  7.)  The  effect  of  the  pro- 
vision in  the  statute  is  to  take  from  the  officer  making  the  second 
arrest  all  jurisdiction  over  the  defendant  in  the  process,  while  pash 
sing  through  his  county,  as  much  as  though  he  had  not  entered 
the  county,  but  had  continued  in  that  in  which  he  was  originally 
arrested.  (9  Wend.  Rep,,  204.)  But  the  court  consider  it  no 
cause  to  set  aside  an  arrest  under  an  order  to  hold  to  bail,  that  the 
defendant  was  brought  into  this  state  as  a  iugitive  from  justice. 
(10  Wertd.  Rep,,  573.)  It  seems,  however,  that  had  the  crimi- 
nal proceeding  been  a  mere  pretext  to  bring  the  defendant  within 
the  jurisdiction  of  the  court  for  the  purpose  of  proceeding  against 
him  dvUiter,  that  the  defendant  would  have  been  discharged*    . 

A  person  who  has  been  arrested  in  another  state  and  discharged 
from  imprisonment  by  an  act  of  the  legislature  of  that  state,  may 
be  arrested  and  held  to  bail  here  for  the  same  cause  of  action,  at 
the  suit  of  the  same  plaintiff.  ( 14  John.  Rep.,  346.)  But  if  a 
party  be  discharged  from  arrest  on  giving  security,  he  cannot  be 
arrested  again  for  the  same  cause,  if  the  security  even  turn  out 
to  be  worthless,  unless  he  has  been  guilty  of  fraud.  (8  Ring, 
Rep.y  54.)  And  a  plaintiff  in  a  judgment  who  has  taken  notes 
as  a  coUat^^  security  for  the  payment  thereof,  caimot  maintain 
an  action  upon  the  notes,  if  after  the  taking  of  the  same  he  issues 
an  execution  and  imprisons  the  defendant  in  the  judgment.  For 
it  is  a  general  rule  of  law  that  the  taking  of  the  body  of  the 
debtor  in  execution,  is  satisfaction  of  the  debt  while  the  imprison- 
ment continues.-r-9  Wend.  Rep.y  241. 
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Process  void  on  its  face  will  not  warrant  an  arrest ;  and  if  the 
oi&cer  attempt  to  execute  it  he  will  be  liable.  (7  Cow.  Hy  249.) 
And  in  an  action  of  assault  and  battery  and  false  imprisonment, 
parol  proof  of  the  existence  of  process  issued  out  of  a  court  is 
inadmissible.  The  process  itself  must  be  produced,  or  a  sworn 
copy,  and  if  the  original  is  lost  it  ought  to  be  accounted  for.  (12 
John.  JR.,  456.)  In  such  cases  purity  of  intention  will  not  assist 
the  officer.  Though  malice  in  conunon  acceptation  is  a  desire  of 
revenge,  or  a  settled  anger  against  a  person,  yet,  in  its  l^al 
sense,  it  means  doing  an  act  without  a  just  cause.  Printers  and 
publishers  have  been  repeatedly  convicted  where  it  is  probable, 
nay  certain,  that  they  were  ignorant  of  the  contents  of  the  pa- 
pers th^  were  assisting  to  circulate. — 3  Bam,^  Cress.^  584;  but 
see  20  W.  B.,  236. 

When  particular  time  is  not  excepted,  the  sheriff  may  execute 
his  process  and  make  his  arrest  at  any  time,  both  in  the  night  as 
well  as  by  day. — 9  Cob.,  66 ;  1  Bmg.  J?.,  60. 

Process  cannot  be  served  on  Sunday.  The  Revised  Statutes 
have  enacted :  (2  R.  S.  2d  ed.,  676,  558.)  that  no  writ,  process, 
warrant,  order,  judgment,  decree  or  other  proceeding  of  any 
court  or  officer  of  justice  shall  be  served  or  executed  upon  the 
first  day  of  the  week,  called  Sunday,  except  in  cases  of  breach 
of  the  peace,  or  apprehended  breach  of  the  peace,  or  for  the  ap- 
prehension of  persons  charged  with  crimes  and  misdemeanors, 
and  except  where  such  service  shall  be  specially  authorised  by 
law ;  and  that  the  service  of  any  such  process  or  proceeding,  in 
all  cases,  shall  be  utterly  void,  and  shall  subject  the  party  offend- 
ing to  damages  at  the  suit  of  any  person  aggrieved. 

The  above  is  nearly  a  tianscript  of  the  statute,  (29  Car.  2,  c. 
7,)  before  the  passage  of  which,  ministerial  acts  upon  a  Sunday 
were  lawful ;  and  under  which  it  has  been  adjudged  that  a  de- 
fendant arrested  on  another  day  and  escaping  may  be  retaken  on  a 
Sunday.  {Mod.  Co.,  281 ;  S(dk,  626.)  So  a  person  may  be  ta* 
ken  upon  an  escape  warrant,  but  not  after  a  voluntary  escape ; 
(Banter,  373,)  nor  a  person  arrested  and  liberated,  there  being 
at  the  time  of  liberation  a  detainer  at  the  suit  of  another  person. 
(5  Term  Rep.,  25.)    Bail  may  seize  thisir  principal  on  a  Sunday^ 
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but  not  sheriflf 's  bail.  ,  .(2  McuJc.  Jl.,  1273.)  So  a  person  may 
be  arrested  on  a  Sunday^  on  an  attachment  for  a  rescue,  or  for  a 
constructive  breach  of  the  ppape.,  {Willis^  H.,  450.)  But  a  de- 
fendant cannot  be  arrested  on  a  SuTiday  for  non*payment  of  a  pe- 
nalty under  a  conviction  under  a'  penal-  statute.  (5  Term  Rep.y 
265.)  So  an  attachment  for  non-payment  of,  an  award  is  only  in 
the  nature  of  a  civil  execution,  and  the  party  canpot.be  arrested ; 
and  so  of  an  attachment  for  the  non-payment  of  .^p^v— Cotra. 
Jfu.  13d.  .*  '•  » 

As  this  statute  makes  all  arrests  unlawful,  it  seems  the  better 
opinion  that  the  killing  of  an  officer  who  endeavors  to  arrest  a 
person  on  a  Sunday  is  not  murder,  though  by  the  common  law  it 
had  been  otherwise  if  such  public  officer  had  been  killed  on  an 
unprohibited  day.— jtfairA:.  P.  C,  c.  32,  §  58 ;  6  Bac.  Mr.,  173. 

Where  a  writ  is  returnable  on  a  Sunday,  it  must  be  executed 
at  latest  on  Saturday ;  and  where  a  defendant  in  such  case  was 
arrested  on  the  Monday  morning,  and  detamed  until  the  writ  was 
renewed,  the  arrest  was  held  to  be  illegal.  (2  H.  Mack.  JR.,  29.) 
So  where  a  writ  was  served  on  Sunday,  and  the  sheriff  returned 
cepi  corpus,  on  which  the  plaintiff  proceeded  and  obtained  judg- 
ment by  default,  and  execution  issued,  the  court  ordered  all 
the  proceedings  to  be  set  aside  with  costs,  on  condition  that  no 
action  should  be  brought  against  the  sheriff  for  false  imprison- 
ment. (3  John.  i2.,  256.)  The  teste  of  a  writ  on  Sunday  is  void ; 
(22  Wend.  Rep.,  648,)  and  the  act  of  filling  it  up  and  delivering 
it  to  an  officer  is  equally  void.  Not  only  the  arrest  but  the  whole 
proceeding  is  void,  so  as  to  subject  the  party  arresting  to  an  ac- 
tion for  false  imprisonment.  The  same  principles  of  policy,  as 
well  as  of  religion  and  morality,  would  interdict  the  issuing  as 
well  as  the  service  of  process  on  Sunday. — 12  John.  i2.,  178 ;  1 
Sdk.,  78 ;  3  East.,  155. 

As  a  general  rule,  all  persons  are  Uable  to  arrest;  there  are 
however,  certain  exemptions  which  relate  to  individuals,  to  causes 
of  action,  to  time,  and  to  the  occupation  and  contbuance  of  par- 
ticular offices* 
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Privilege  from  arrest  has  been  considei^  ds-being  either  per- 
manent or  temporary. — 1  Arch.  Prati.f7^, ' 

First.  Persons  permanently  pri.ti^dgeH  from  arrest,  are  the  fol- 
lowing: 

1.  Ambassadors^  public  ministers,  (except  consuls)  and  their 
domestic  servants.-i»^cf  of  CoTigress,  April  30,  1790,  §  26,  26. 

2.  Non-commnSsibned  officers,  privates,  seamen,  musicians  and 
tnarinesiintEe  service  of  the  United  States.  {Ibidy  March  16, 
J802ij'V23*;  iWd,  My  H,  1798,  §  5.)  But  midshipmen  are  not 
pri^eged. — J^avy  Order,  May  20,  1836. 

3.  Persons  sued  in  autre  droit,  or  in  their  representative  cha- 
racter, as  heirs,  executors,  administrators,  assignees,  and  trustees, 
unless  they  have  incurred  a  personal  obligation  to  pay  the  debt  or 
demand  claimed.— 2  R.  S.,  2d  ed.,  271,  §  10. 

4.  Married  women  in  actions  en  delicto. — 1  Gra.  Prac,  2d  ed., 
127. 

6.  All  females  in  action^  ex  contractu. — 2  R.  S.,  2d  ed.,  347, 
§9. 

6.  Persons  sued  on  recognizance  of  bail,  or  on  bail  or  replevin 
bonds ;  or  on  any  other  bond  in  which  any  surety  shall  have 
joined,  taken  in  the  course  of  judicial  proceedings,  or  by  virtue  of 
any  statute.— 2  R.  S.,  2d  ed.,  270,  §  8. 

7.  Corporations  in  their  corporate  capacity. — 2  Bac.  Air.  tit. 
corporation  pi.  43. 

8.  Persons  discharged  under  any  insolvent  law  of  this  state ; 
upon  any  cause  of  action  accruing  previous  to  the  execution  of 
an  assignment  of  their  estate  under  such  law  — 1  R.  S.,  2d  ed., 
782,  §  33,  34. 

9.  Defendants  who  have  before  been  holden  to  bail  for  the 
same  cause  of  action ;  unless  the  first  arrest  has  not  been  availa- 
ble to  the  plaintiff,  and  it  can  be  made  to  appear  that  the  second 
suit  is  not  vexatious. — Gra.  Prac.,  2d  ed.,  133, 136. 

Secondly.  Persons  whose  privilege  firom  arrest  is  of  a  tempo- 
rary nature,  are  the  following : 

1.  Senators  and  representatives  in  congress  during  their  at- 
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tendance  at  the  session  of  their  respective  houses,  and  in  going 
to  and  returning  from  the  same,  except  in  cases  of  treason,  felony 
and  breach  of  the  peace. — Canst.  U.  S.,  art.  1,  §  6. 

2.  Members  of  the  state  legislature  during  their  attendance  at 
the  session  of  their  respective  houses,  (except  on  process  m  any 
suit  for  a  forfeiture,  misdemeanor,  or  breach  of  trust  in  any  office, 
or  place  of  public  trust  held  by  them,)  and  for  the  space  of  four-  . 
teen  days  previous  to  the  session,  and  while  going  to  and  return- 
ing from  the  same ;  provided  the  time  of  going  and  returning 
do  not  exceed  fourteen  days.  {I  R.  5.,  2d  ed.,  140,  §6.  The 
same  privilege  is  enjoyed  by  them  VT^hile  absent  with  leave  of  the 
house  to  which  they  belong,  (i6td,  §  9) ;  and  also  after  any  ad- 
journment of  the  legislature  until  its  next  meeting,  when  such  ad- 
journment shall  not  exceed  fourteen  days. — Ibidy  §  8. 

3.  Officers  of  both  houses  of  the  legislature,  while  in  actual  at- 
tendance thereon. — Ibtdy  141,  §  10. 

4.  Attorneys,  solicitors,  and  counsellors,  during  the  actual  and 
necessary  attendance  on  their  respective  courts,  except  when  sued 
with  other  persons.  {Ibidy  218,  §  87.)  And  to  sustain  the  privi- 
lege in  these  cases,  it  is  necessary  that  the  attorney,  &c.,  be  em- 
ployed in  some  cause  pending,  and  then  to  be  heard  in  court. — 
Ibid. 

5.  All  other  officers  of  courts  of  record,  durmg  the  actual  sit- 
ting of  the  court  of  which  they  are  officers,  except  when  sued 
with  other  persons. — Ibid. 

6.  Parties  to  a  suit  during  their  attendance  at  court,  or  before 
arbitrators,  or  referees,  or  upon  other  judicial  proceedings,  and  in 
going  to  and  returning  therefrom. — Gra.  Prac.,  129. 

7.  Witnesses  who  have  been  legally  and  in  good  faith  subpoe- 
naed or  summoned  to  attend  any  court,  judge,  officer,  commis- 
sioner or  referee,  during  such  attendance  and  while  going  and 
returning  therefrom.— 2  IL  S.y  2d  ed.,  323,  §  63-67. 

8.  Persons  belonging  to  flie  militia  of  this  state,  during  parade 
days,  from  sunrise  to  sunset — 1  Ibid,  298,  §  27 ;  5M)  Wend.  Rep.y 
681. 

^.  Electors  oititled  to  vote  at  elections  (other  than  for  militia 
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and  town  officers)  during  the  continuance  of  such  elections. — 1 
R.S.y2ded.y  116,  §4. 

A  defendant  claiming  the  henefit  of  the  act  of  congress  as  do- 
mestic servant  to  a  public  minister  must  be  really  and  bonu  fide 
his  servant  at  the  time  of  arrest ;  for  though  the  process  of  law 
shall  not  take  a  bona  fide  servant  out  of  the  service  of  a  public 
minister,  yet,  on  the  other  hand,  a  public  minister  shall  not  take 
a  person  who  is  not  bona  fide  his  servant  out  of  the  custody  of  the 
law,  or  screen  him  from  his  just  liabilities  to  others.  {Burr.  £., 
1676,  2016;  Ld.  Raym.,  1524.)  The  privilege,  however,  ex- 
extends  to  the  servants  of  a  public  minister,  bemg  natives  of  the 
country  where  he  resides,  as  well  as  to  his  foreign  servants ;  and 
not  only  to  servants  lying  in  his  house,  but  also  to  actual  servants 
lying  out  of  his  house.  Nor  is  it  necessary  that  their  names 
should  have  been  registered  and  transmitted ;  though  unless  this 
has  been  done  the  attorneys,  officers,  &c.,  cannot  be  proceeded 
against  for  arrestmg  them.  And  the  secretaries  of  ministers  are 
protected  as  well  as  tljeir  servants.  {Str.,  797 ;  3  WUs.  5.,  35  ; 
Burr.  jR.,  1478,  1481 ;  3  Term  R.,  79.)  A  secretary  of  legation 
is  also  entitled  to  all  the  inmiunities  of  a  public  minister.  (1 
Doll.  R.,  117.)  Consuls  are  not  conadered  as  public  ministers, 
nor  consequently  privileged  from  arrest  (2  Doll.  R.,  297.)  If 
they  were  it  would  be  attended  with  much  inconvenience;  for 
such  persons  are  generally  engaged  in  trade,  and  are  frequently 
subjects  of  the  countries  in  which  their  office  is  exercised. 

There  is  no  statute  fixing  the  time  during  which  la  member  of 
congress  is  to  be  privileged  before  or  after  the  session  of  con- 
gress ;  and  it  has  been  held  that  this  privilege  is  to  be  taken 
strictly,  and  is  to  be  allowed  only  while  the  party  is  attending 
congress,  or  is  actually  on  his  journey  going  or  returning  from 
the  seat  of  government — John.  Ca.^  222. 

A  sheriff  cannot  take  notice  of  the  privil^e  of  an  attorn^, 
nor  can  he  discharge  him  from  his  custody  under  process  on  his 
producing  his  writ  of  privilege.  And  if  he  does  so  he  is  liable 
for  an  escape  for  the  amount  of  the  debt  with  interest,  and  also 
for  the  poundage,  if  the  plaintiff  has  paid  any.    They  are  reliev- 
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able  from  arrest  only  on  motion,  and  under  the  circumstances  of 
the  case.  If  an  attorney  be  taken  on  a  ca.  so.  during  his  attend- 
ance in  court,  he  having  business  to  transact,  the  court,  on  an 
affidavit  of  the  fact,  and  on  motion  will  discharge  him  from  ar- 
rest, and  this  also  may  be  done  at  the  circuit  or  sittings. — 18 
JoHtu  R,,  52. 

All  persons  who  have  any  relation  to  a  cause  which  calls  for 
their  attendance  in  court,  whether  they  are  compelled  to  attend 
by  process  or  not,  are  entitled  to  privUege  from  arrest  provided 
they  come  bona  fide.*  Nor  have  the  courts  been  nice  in  scanning 
this  privilege,  (whether  relating  to  the  coming,  attendance,  or 
returning  of  any  one  concerned  in  the  trial,)  but  have  given  it  a 
large  and  liberal  construction. — 1  Wend  iL,  32 ;  5  Wend.  2J.,  90 ; 
2  John.  iJ.,  294 ;  ^nth.  Jf.  P.,  187;  4  Dallas,  329,  387 ;  Com. 
Dig.  PrivUege,  A.  1 ;  Stra.,  986,  1094 ;  6  Taunt.,  358. 

A  defendant  attending  in  a  cause  before  an  arbitrator  to  be  ex* 
amined  as  a  witness  under  a  rule  of  court  is  privileged  from  arrest, 
eundo  morando,  et  redetmdo.    (3  East.,  89.)    And  a  party  to  an 
action  referred  to  the  decision  of  the  court  upon  a  case  stated,  is 
privileged  from  arrest  during  his  attendance  upon  the  court    (6 
Mass.  R.,  246.)    A  party  also  attending  a  reference  is  entitled 
to  privilege  from  arrest ;  (2  Wend,  it,  257,)  but  it  extends  only 
to  a  reasonable  time  after  the  hearing.    A  party  might  be  indul- 
ged, the  court  remark,  in  remaining  to  learn  the  verdict  of  a  jury, 
who  cannot  separate  after  a  cause  is  committed  until  they  pro- 
nounce a  verdict    It  is  not  so  with  a  report  of  referees.    Re- 
ferees may  separate,  and  a  report  may  not  be  made  until  long  after 
the  hearing.    And  a  witness  attending  befere  arbitrators  from  a 
foreign  state  is  not  liable  to  an  arrest    (6  Cow.,  381.)    But  any 
suitor  or  witness  attending  court  is  not  privileged  from  having  pro- 

*  A  person  attending  before  a  court  or  officer  is  not  entitled  to  a  witness* 
prinlege  from  arrest,  unless  he  attend  at  a  witneaa ;  and  this  though  he  be 
sworn  and  examined  ader  the  arrest.  Nor  is  a  counsellor  privileged  from  ar- 
rest whUe  attending  before  an  examiner,  master,  or  judge  out  of  court.— Co/e 
y.  MeClellan,  4  Hill  12.,  59 ;  further  as  to  the  general  doctrine,  Cowtn  4*  HHVt 
Note9  to  PhU.  Ev,,  16, 17 ;  Deyo  v.  VanVolkenburgk  4  Ldand,  5  Hill  R.,  242. 
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cess  served  on  him  in  a  non-bailable  action. — 1  WenddPs  Re- 
ports,  257. 

A  plaintiff  who  was  attending  from  day  to  day  at  the  sittings 
in  expectation  of  his  cause  being  tried,  was  held  to  be  priyileged 
fix)m  arrest  whilst  waiting  for  that  purpose  at  a  coffee  house  be* 
fore  the  actual  day  of  trial.  (11  East  iL,  439.)  And  when  the 
defendant  was  attending  his  cause  at  the  sittings,  and  though  it 
was  put  off  early  in  the  day>  stayed  in  the  court  until  five  in  the 
afternoon,  and  then  went  with  his  attorney  and  witnesses  to  dine 
at  a  tavern,  where  he  was  arrested  during  dinner ;  the  court  held 
that  such  a  necessary  refreshment  as  tins  ought  not  to  be  looked 
upon  as  a  deviation  so  as  to  cancel  the  defendant's  privilege  rede-- 
undo.  {W.  Blcuk.  R.,  1113 ;  4  Dal.  IL,  387.)  Nor  is  the  par- 
ty bound  to  go  the  nearest  way  home^  if  he  does  not  abuse  his 
privilege  for  the  purpose  of  going  about  othtf  business  of  his 
own.— 6  Taunt.  B.,  358 ;  4  Dal.  R.,  329. 

In  an  action  against  husband  and  wife,  the  husband  alone  is 
liable  to  bc^  arrested ;  and  he  will  not  be  discharged  unless  he  put 
in  bail  for  himself  and  wife.  (1  Salk.,  115;  6  Mod.  JR.,  17,  86.) 
If  the  wife  be  arrested  on  mesne  process,  she  will  be  discharged 
on  common  bail ;  and  that  whether  she  be  arrested  singly  or 
jointly  with  her  husband ;  and  though  the  writ  was  sued  out 
against  both,  on  which  non  est  inventus  was  returned  as  to  the 
husband.  (Cro.  Jac,  145 ;  I  Same  Sf  jf/d.,  165 ;  1  Term  A, 
486 ;  3  Wils.  i?.,  124.)  When  the  wife  applies  to  be  discharged 
from  arrest,  she  must  apply  on  her  own  personal  oath  of  the  fact 
of  coverture,  and  not  upon  the  affidavit  of  another. — 7  Taujit. 
Rep.y  55. 

A  judge  is  not  liable  to  arrest  by  process  issuing  out  of  his 
own  court,  but  must  be  proceeded  against  by  bill — 8  John.  iZe* 
ports f  351. 

4 

Infancy  is  no  ground  for  a  discharge  from  arrest,  but  must  be 
taken  advantage  of  as  a  defence  to  the  action. — 1  Boss.  §•  Puil., 
480. 

The  court  will  not  discharge  a  defendant  out  of  custody  on  fil- 
ing common  bail,  on  the  groimd  that  be  has  become  insane  since 
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the  arrest  (2  Term  Rep.  390.)  Nor  even  on  the  ground  that  he 
was  insane  at  the  time  of  the  arrest  (4  Term  Rep.y  121.)  And 
the  court  of  common  pleas  thought  they  could  not,  and  accord- 
ingly refused  to  do  it  though  a  commission  of  lunacy  issued  against 
him  previous  to  the  arrest  (2  Bos.  fy  Pull.  362.)  Neither  will 
the  court  discharge  the  bail  on  the  ground  of  the  defendants  hav* 
ing  been  a  lunatic  since  the  commencement  of  the  action. — 6 
Term  Rep.  133. 

The  general  rule  is  that  a  man  shall  not  be  arrested  a  second 
time  for  the  same  cause  of  action.  But  where  a  plaintiff  has  not 
been  able  to  make  the  first  arrest  available,  he  may  then,  provid- 
ed it  be  without  any  vexatious  conduct  on  his  part,  arrest  a  se- 
cond time.  But  it  is  questionable  whether  the  exception  can  be 
extended  to  warrant  a  third  arrest — 8  Bam.  Sf  Aid.  769. 

An  officer  who  has  arrested  a  prisoner  on  mesne  process  may 
retake  him  before  the  return  of  the  writ,  though  he  voluntarily 
permitted  him  to  escape  immediately  after  the  arrest — 2  Term 
Rep.,  172. 

The  protection  firom  arrest  which  the  law  affords  a  person  en- 
titled to  it,  is  consddered  as  a  personal  privilege,  of  which  the  par- 
ty may  avail  himself  to  prevent  or  defeat  an  arrest;  but  if  he 
waive  the  privilege,  and  willingly  submit  himself  in  the  custody 
of  the  officer,  he  cannot  afterwards  object  to  the  imprisonment  as 
unlawful  or  as  made  by  a  void  authority.  (12  John.  Rep.,  89 ; 
ll  Mass.  Rep.  11 ;  Cole  v.  McCldlan,  4  HilPs  Rep.  59.)  And 
persons  privileged  from  being  arrested  or  held  to  bail  on  mesne 
process,  may  sometimes  be  arrested  upon  ei^ecution  in  a  civil  suit, 
where  they  could  not  be  lawfully  arrested  on  original  or  mesne 
process.— 4  Mass,  Rep.,  29  ;  ibid.  197. 

How  far,  and  in  what  cases  the  sheriff  is  justifiable  in  breaking 
doors,  &C.,  in  order  to  make  an  arrest  on  civil  process,  will  furnish 
us  with  another  subject  for  enquiry. 

As  a  general  rule  an  officer  cannot  justify  a  forcible  entry  into 
a  dwelling  house  for  the  purpose  of  arresting  the  occupier  or  any 
of  his  family  upon  civil  process.  And  not  only  the  children  and 
domestic  servants  of  the  occupier  are  of  his  family,  and  so  entitied 
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to  protection ;  but  also  pennanent  boarders,  or  those  who  have 
made  the  house  their  home,  may  properly  be  considered  as  part  of 
the  family.  But  a  stranger,  or  perhaps,  a  visitor,  would  not  en- 
joy the  same  protection ;  for,  as  they  have  acquired  no  right  to 
remain  in  the  house,  if  the  occupier  should  refuse  admission  to  the 
officer,  after  his  purpose  and  authority  were  made  known,  the 
law  would  consider  him  as  conspiring,  with  the  party  pursued,  to 
screen  him  from  arrest,  and  would  not  allow  him  to  make  his 
house  a  place  of  refuge.  {3  Inst.  162 ;  Foster  319;  Cro.  Eliz.  908 ; 
13  Mass.  Rep.  520.)  If  the  occupier  of  a  dwelling  house,  or  one 
of  his  family,  flee  into  his  house,  in  order  to  avoid  an  intended 
arrest  on  civil  process,  the  officer  will  be  liable  in  trespass  for  en- 
tering the  house  fordbly  in  pursuit  of  him.  But  if  an  arrest  have 
actually  been  made,  and  the  person  arrested  escape,  and  take  re- 
fuge in  his  dwellmg  house,  the  officer  may  justify  breaking  into 
the  house  in  pursuit  of  him.  {Roll.  Rep.  138.  Palm.  54.  6  Mod. 
Rep.  173.)  And  if  on  rapping  at  the  door,  it  be  opened  to  see 
who  is  there  the  officer  rush  forcibly  in  and  arrest  the  occupant 
or  one  of  his  family,  such  entry  and  arrest  are  both  unlawful. 
(Hdtb.  62,  264.)  But  if  a  window  be  open,  and  an  officer  puts  in 
his  hand,  and  touches  one  against  whom  he  has  a  warrant,  he  is 
thereby  his  prisoner,  and  he  may  break  open  the  door  to  come 
at  hun.  (6  Mod.  Rep.  173,  211 ;  7  Ibid,  288.)  And  where  a  bail- 
iff,  having  a  warrant,  perceiving  the  debtor's  hand,  out  of  the  win- 
dow, seized  it,  the  court  held  it  a  sufficient  arrest  to  justify  his 
breaking  open  the  door. — 1  Verit.  306. 

Ever  since  the  case  of  Lee  vs.  Gansell,  it  is  holden  to  be  clear 
law  that  when  the  outer  door  is  open,  the  officer  in  execution  of 
mesTie  process,  may  enter  forcibly  any  inner  door,  or  break  open 
the  door  of  a  lodger's  apartment  And  there  is  no  distinction  be- 
tween breaking  open  the  inner  door  of  a  house,  and  breaking  open 
a  window  after  the  outer  door  is  open.  As  where  a  sheriff's  of- 
ficer, in  execution  of  his  process,  peaceably  obtained  entrance  by 
the  outer  door  of  the  house  and  followed  the  defendant  to  his  bed 
room,  who  locked  himself  therein,  and  refused  to  open  the  door, 
though  informed  by  the  officer  of  his  business.    The  officer  then 
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waited  in  the  garden  at  the  back  of  the  house  all  night,  and  in 
the  morning  touched  the  defendant  through  a  broken  pane  of 
glass,  requiring  him  to  surrender,  and  then  entered  the  room  in 
which  the  defendant  was,  through  the  window,  which  the  officer 
in  entering  further  broke,  and  arrested  the  defendant,  it  was  held 
that  the  officer  was  justified.  (8  7awnt>  Rep,,  250.)  The  principle 
that  every  man's  house  is  his  castle  depends  upon  this,  that  if  the 
outer  door  be  broken,  it  lays  the  house  open  to  the  invasion  of  eve- 
ry one ;  but  when  the  inner  door  is  broken  that  is  not  the  case. 

It  is  also  clear  as  a  general  principle,  and  a  principle  strictly 
applicable  to  every  case,  that  when  once  an  officer  is  within  the 
walls  of  a  house  by  having  peaceably  and  lawfully  entered  at 
the  outer  door,  he  may  break  open  every  inner  door  if  necessary 
to  execute  his  process.  (2  Mod.  Rtp.y  207.)  And  where  the  front 
door  of  the  defendant's  house  was  generally  kept  fastened,  and 
the  usual  entrance  was  through  the  back  door,  and  the  sheriff 
having  entered  by  the  back  door  while  it  was  open  in  the  night, 
broke  open  an  inner  door  in  which  the  defendant  was  with  his 
family  and  arrested  him,  the  arrest  was  held  lawful. — 17  John. 
Rep.y  127. 

But  where,  in  an  action  for  breaking  and  entering  the  plaintiff's 
house,  it  appeared  that  the  plaintiff's  house  stood  in  a  stable  yard, 
which  was  surrounded  by  a  wall ;  there  was  a  hatch  gate  at  the 
foot  of  the  stairs,  which  led  to  an  open  gallery,  firom  which  there 
were  doors  to  the  several  apartments ;  at  the  top  of  the  stairs  was 
a  door  across  that  part  of  the  gallery  which  led  to  the  chamber 
where  the  plaintiff  was ;  the  under  part  of  the  house  was  in  sta- 
bles. The  defendant,  having  gained  admission  into  the  yard, 
went  up  stairs,  and  broke  open  the  door  at  the  top  of  the  stairs, 
and  arrested  the  plamtiff.  Lord  Kenyop,  held  that  this  was  the 
cater  door  of  the  plaintiff's  house  and  that  the  arrest  was  illegal — 
£ip.  JV.  P.,  99. 

A  sheriff  cannot  justify  breaking  the  inner  doors  of  the  house 
of  a  stranger  on  the  suspicion  that  a  defendant  is  there,  to  search 
for  him  in  order  to  arrest  him.  (6  Tawnt.  Rep.,  246.)  And  the 
plamtiff  cannot  maintain  an  action  on  the  case  for  obstructing  the 
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execution  of  mesrie  process  unless  he  aver  and  prove  that  he  had  a 
cause  of  action  against  the  person  whose  arrest  was  prevented. — 2 
Wend.  Rep.,  659, 

The  mere  raising  a  window,  or  lifting  the  latch  of  a  door  to  oh* 
tain  entrance  into  a  dwelling  house  to  make  an  arrest,  or  seize 
goods  on  civil  process,  is  a  breaking  the  house  which  cannot  be 
justified.  {Com.  Dig.  229;  Curtis  y.  Hubbard^  4  Hill^s  Rep., 
437.)  But  a  legal  entry  having  been  obtained,  the  sheriff  may 
break  open,  not  only  inner  doors,  but  also  trunks,  and  chests  to 
to  complete  the  execution  of  this  writ  (2  Shoio.  Rep.,  87.)  But 
it  seems  that  before  breakmg  trunks  and  chests,  the  officer  ought 
to  demand  that  they  be  opened.  {Cro.  Eliz.  99.)  And  though  the 
sheriff  may  not  break  a  man's  dwelling  house,  or  out  house  thereto 
adjoining,  to  execute  civil  process  against  him  or  his  goods,  yet 
he  may  break  open  the  door  of  a  bam,  standing  at  a  distance 
firom  the  dwelling  house,  without  even  requesting  the  owner  to  open 
it,  in  the  same  manner  as  he  may  enter  a  close.  {Sid.  Rep.,  189; 
Keb.  Rep.,  698.)  And  m  ejectment  the  oj£cer,  if  necessary,  may 
break  open  doors  in  order  to  execute  a  habere  Jacias  possessionem, 
if  the  possession  be  not  quietiy  given  up ;  or  he  may  take  the 
posse  comitatus  with  him  if  he  fear  violence.  And  after  he  has 
got  admission  he  may  remove  all  persons,  goods,  &c.,  from  ofi  the 
premises  before  he  gives  possession. — 5  Co.  91,  6  y  1  Leo.  145* 

K  an  officer  break  into  a  dwelling  house,  an  arrest  made  by 
him  therein  on  civil  process /will  not  be  void,  notwithstanding  the 
unlawfulness  of  his  first  entry. — 5  Co.,  93,  a  ;  1  Mass.  Rep.,  155, 
520.* 

*  But  recent  cases  overrule  this  principle.  In  Oyttead  v.  Shed,  13  Masi, 
Rep.y  520  ;  Itsley  v.  NichoU,  12  Pick.,  270,  275,  it  is  decided  that  an  officer 
shall  not  forcibly  enter  a  dwelling  in  the  execution  of  civil  process  by  arrest 
against  the  occupant  or  any  of  his  family,  who  have  their  domicil  or  ordinary 
residence  there  ;-s*-and  that  an  arrest  of  any  such  person  made  on  such  forcible 
entry,  is  illegal.  This  protection,  in  Massachusetts,  extends  to  permanent 
boarders,  but  not  to  strangers  or  visiters. 

A  recent  case  in  New  York,  settles  a  principle  which  also,  in  this  state, 
overrules  the  case  in  5  Co.  It  is  as  follows : — The  sheriff  went  to  S.  Hub- 
bard's house  with  a  fi.  fa.  to  levy.    Hubbard  was  absent,  but  his  brother,  who 
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When  arrested,  if  the  defendant  refuse,  or  be  unable  to  give 
the  bail  required  on  the  arrest,  the  officer  will  detain  him  in  cus- 
tody, and  commit  him  to  the  prison  of  the  county.  The  defend- 
ant is  entitled,  however,  in  such  case,  to  the  liberties  of  the  jail, 
on  executing  a  proper  bond  for  that  purpose.  (2  R.  5.,  2d  ed., 
352,  353,  §  43-47.)  What  relates  to  the  sheriff  and  the  bail 
bond  will  be  found  in  the  next  chapter ;  and  the  nature  of  the 
liberties  will  be  explained  when  we  come  to  treat  of  the  duties 
of  the  sheriff*  in  the  execution  of  the  capias  ad  satisfaciendum. 

But  before  dismissing  this  branch  of  the  subject,  it  is  necessary 
to  revert  to  the  statute  for  some  duties  which  are  required  of  the 
sheriff,  and  some  prohibitions  which  are  laid  upon  him  as  regards 
the  defendant  whilst  in  his  custody  on  civil  process. 

When  a  sheriff  or  other  officer  shall  arrest  any  peraon  by  vir- 

soner  with  any  sum  of  money,  or  demand,  or  receive  from  him 
any  sum  of  money  or  any  valuable  thing,  for  any  drink,  victuals, 
or  other  thing  whatsoever,  fiimished  or  provided  for  such  officer, 
or  for  such  prisoner,  at  any  tavern,  ale  house,  or  public  victualling 
or  drinking  house. — 2  R.  S.j  2d  ed.^  345,  §  1. 

No  sheriff  or  other  officer  who  shall  have  arrested  any  person, 
shaU,  while  such  person  is  in  his  custody,  demand  or  receive  any 
gratuity  or  reward  upon  any  pretence  whatever,  for  keeping  such 


was  there  oo  a  visit,  forbad  the  sheriff  coining  on  the  premises.  Bat  the 
sheriff  went  through  the  yard  to  the  honse,  and  the  outer  door  being  only 
latched,  went  in  and  levied  on  a  clock.  In  going  away  with  it,  he  was  forci- 
bly but  ineffectually  resisted  by  the  brother,  who  had  forbidden  his  coming 
on  the  premises.  The  court  held,  that  the  outer  door  of  a  dwelling  house 
being  latehid  merely,  the  sheriff  entered  it  contrary  to  the  known  will  of  the 
owner,  and  levied  upon  his  goods  therein,  by  virtue  of  a  ^.  fa. ;  and  that 
such  levy  was  illegal,  though  the  owner  was  not  in  the  house  at  the  time ; 
and  that  the  levy  gave  the  sheriff  no  right  to  remove  the  goods.  Also,  per 
Walworth,  chancellor,  held^  further,  that  a  guest  in  the  house  might  lawfully 
resist  the  sheriff's  attempt  to  remove  goods  thus  seized,  using  no  more  force 
than  was  necessary ;  also,  as  a  general  rule,  no  one  can  acquire,  by  his  own 
illegal  act,  a  right  to  the  custody  of  another's  person  or  property.— Cvr^ti  v. 
Hvbbard,  4  HUl  Rep.,  437. 
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prisoner  out  of  jail,  or  for  waiting  for  such  prisoner  to  find  bail  or 
acrree  with  his  adversary,  or  for  waiting  for  any  other  purpose. — 
211.  S.,  345,  §2. 

If  any  person  be  arrested  and  kept  in  any  house  other  than  the 
jail  of  the  county,  neither  the  officer  arresting  him,  nor  the  person 
in  whose  custody  such  prisoner  shall  be,  shall  demand  or  receive 
from  such  prisoner,  any  other  or  greater  sum  for  lodging,  drink, 
victuals,  or  other  necessary  things,  than  shall  have  been  prescrib- 
ed by  the  court  of  general  sessions  of  the  county ;  or  if  np  rate 
shall  have  been  prescribed  by  such  court,  such  officer  or  person 
shall  not  receive  any  other  or  greater  sum  than  shall  be  allowed 
by  a  justice  of  the  peace  of  the  same  town,  upon  proof  that  the 
lodgings  or  other  things  furnished,  were  so  furnished  at  the  re- 
quest of  such  prisoner.  And  in  no  case  shall  such  officer  or  per- 
son demand  or  receive  any  pay  or  compensation  for  any  spirituous 
liquors  sold  or  delivered  to  such  prisoner. — 2  R.  S.,  2d  ed.,  345, 
§3. 

A  prisoner  so  kept  in  any  house  may  send  for  and  have  any 
beer,  ale,  cider,  victuals,  and  other  necessary  food,  and  such  bed- 
ding, linen,  and  other  necessary  things,  as  such  prisoner  shall 
think  fit,  when  and  from  whom  he  pleases,  vnthout  any  detaining 
or  paying  for  the  same,  or  any  part  thereof,  to  the  officer  arrest- 
ing him,  or  to  the  person  in  whose  custody  such  prisoner  shall 
be. — Ibidy  §  4. 

No  sheriiOT,  jailer,  or  other  officer,  shall  demand  or  receive  any 
money  or  valuable  thing  whatsoever  for  the  chamber  rent  of  any 
prison,  or  any  fees,  compensation,  or  reward,  for  the  commitment, 
detaining  in  custody,  release,  or  discharge  of  any  prisoner,  other 
than  such  fees  as  are  expressly  allowed  by  law.* — Ibid,  §  5. 

*  It  has  not  been  unusual  for  sherifiii  to  charge  chamber  rent  while  detain* 
ing  persons  alledged  to  be  fugitive  slaves.  The  claimant  shall  pay  weekly, 
for  the  support  of  the  fugitive,  two  dollars  per  week,  so  long  as  the  fugitive 
remains  in  custody.  (2  jR.  S.,  464,  §  18.)  But  the  sheriff's  cuttody  ceases 
when  the  aliedged  fugitive  is  either  discharged,  or  by  the  certificate  of  the 
court  or  officer  delivered  to  the  claimant  or  his  agent.  And  if  the  sheriff  de- 
tains the  slave  after  this,  it  is  not  an  official  act,  but  merely  as  an  agent. 
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An  arrest  in  criminal  cases,  is  the  apprehending  or  detaining 
of  the  person,  in  order  to  be  forthcoming  to  answer  an  alleged  or 
suspected  crime.  To  this  arrest  all  persons  are  in  general  liable 
when  accused  of  capital  or  violent  injuries.  The  exemptions 
which  exist  in  ci\ril  cases  are  here  inapplicable.  Thus  a  married 
woman  when  she  has  committed  an  offence  for  which  she  is  sub- 
ject to  punishment,  is  liable  to  be  apprehended ;  and  though  it  has 
been  enacted  in  England  that  clergymen  shall  not  be  arrested  in 
churches  and  church  yards,  this  is  a  privilege  which  extends  sole- 
ly to  civil  process,  and  in  cases  of  crimes  affords  no  protection  to 
ihem  above  others.  So  peers  and  members  of  parliament  have 
no  exemption  from  arrest  in  cases  of  treason,  felony,  and  actual 
breach  of  the  peace,  and  according  to  the  resolution  of  both  houses 
of  parliament,  members  are  not  privileged  even  when  accused 
of  a  seditious  libel*  The  same  principles  as  it  respects  persons 
otherwise  privileged  have  been  recognized  and  apply  to  this  state. 
Burr.  1681;  Cro.  Jac.  321;  Fortesq.  359;  Hawk.  6.  1,  c.  1;  2 
Wil.  Rep.,  159;  11  Harg.  St.  Tr.  305. 

Sheriffs  are  not  only  enabled  but  empowered,  to  arrest  felons, 
and  all  persons  are  required  to  be  assisting  to  them  therein  upon 
their  summons,  and  they  are  respectively  punishable  by  fine  and 
imprisonment  in  case  they  neglect  their  duty.  The  sheriff  may 
also  arrest  a  person  suspected  of  a  capital  offence  whose  guilt  is 
not  certain.  And  if  the  sheriff  be  assaulted  in  the  execution  of 
his  duty,  he  may  apprehend  the  offender,  and  keep  him  in  prison 
for  a  reasonable  time,  to  be  carried  before  a  justice  of  the  peace, 
to  be  committed  or  find  bail  to  answer  the  offence. — 1  Saund.  77 ; 
2Hale87;  1  Tami.  146. 

And  in  every  case  of  treason,  felony,  and  actual  breach  of  the 
peace,  the  offender  may  be  apprehended  without  warrant,  if  such 
a  crime  has  been  actually  committed  by  some  one,  and  there  is 
reasonable  ground  to  suspect  an  individual  to  be  guilty.  (2  Hale, 
72 ;  4  Taunt.  Rep.,  45.)  In  this  case  the  party  making  the  ar- 
rest, though  a  private  individual,  wiU  not  be  liable  to  any  action, 
thoi^h  it  should  ultimately  appear  that  he  was  mistaken,  and 
that  the  person  suspected  was  innocent.  (3  Wend.  Rep.,  384 ; 
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Doug»f  359 ;  Selw.  JST.  P.,  386.)  But  if  no  such  crime  was  com- 
mitted by  any  one,  an  arrest  without  warrant  by  a  private  indi- 
vidua],  would  be  illegal ;  though  a  sheriff,  or  other  peace  officer, 
would  be  justified  if  no  crime  had  been  committed,  and  he  acted 
merely  on  the  information  of  others*  (3  Wend.  Rep,,  384;  3 
Campb.  Rep.y  420;  6  Term  Rep.,  315.)  And  all  persons  what- 
ever who  are  present  when  a  felony  is  committed,  or  a  dangerous 
wound  given,  are  bound  to  apprehend  the  offender.  (11  John. 
Rep.j  486.)  And  though  a  private  person  cannot  of  his  own  au- 
thority arrest  a  person  who  has  been  engaged  in  an  affray,  or 
breach  of  the  peace;  yet,  during  the  ai&ay,  any  person  may 
without  a  warrant,  restrain  any  of  the  offenders,  in  order  to  pre- 
serve the  peace.  {Ibid.)  But  an  officer  may  arrest  him  without 
a  warrant,  and  bring  him  before  a  justice  within  a  reasonable 
time  after  the  affray.  (3  Wend.  Rep.,  384)  Or,  if  a  sheriff  has 
reasonable  cause  to  suspect  that  a  felony  has  been  committed,  he 
is  justified  in  arresting  the  party  suspected,  of  his  own  accord, 
even  though  it  afterwards  appear  that  no  felony  has  been  com- 
nutted.— X(i.  Raym.  Rep.,  1301;  11  Mod.  Rep.,  248;  6  Bam. 
V.  Cress.  635. 

In  an  arrest  then  the  question  is,  has  a  felony  been  committed 
or  not  1  And  the  ftmdamental  distinction  is,  that  if  a  felony  has 
actually  been  committed,  then  a  private  person  may  as  well  as  a 
peace  officer  arrest ;  if  not,  the  question  always  turns  upon  this, 
was  the  arrest  bona  fide?  was  the  act  done  fairly,  and  in  pursuit 
of  an  offender,  or  by  design,  or  malice,  or  ill  will  ?  Upon  a  high 
way  robbery  bdng  committed,  an  alarm  spread,  and  particulars 
circulated ;  and  in  the  case  of  crimes  still  more  serious,  upon  no- 
tice given  to  all  the  sea  ports ;  it  would  be  a  terrible  thing  if,  un- 
der probable  cause,  an  arrest  could  not  be  made.  Many  an  inno- 
cent person  has  been,  and  may  be  taken  up  upon  suspicion,  but 
the  mischief  and  inconvenience  to  the  public,  in  this  point  of  view, 
are  comparatively  smalL 

And  these  observations  also,  apply  in  then  ftdl  extent  only  to 
felonies  and  breaches  of  the  peace.  For  no  person  can  be  taken 
into  custody  without  warrant  for  a  mere  misdemeanor  unattended 
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-vnth  yiolence,  as  perjury,  or  libel.  (2  WUs.  Rep.,  159 ;  2  Salk. 
698.)  And  it  has  ever  been  holden  in  England,  that  a  watchman 
cannot,  of  his  own  authority,  justify  the  arrest  of  a  man  talking 
loudly,  and  making  great  disorder  in  the  street,  and  that  neither 
the  sherid,  or  constable,  has  any  power  to  commit  him  to  prison.* 
(2  Stra.  Rep.y  704 ;  1  Esp,  Rep.^  294.)    Any  person  may,  with- 
out warrant,  apprehend  and  carry  before  a  magistrstte,  a  party 
about  to  expose  an  infant,  and  leave  it  to  perish,  or  playing  with 
false  dice,  or  otherwise  committing  an  indictable  fraud  affecting 
the  public.    {Com.  Dig.  Pleader y  3  Jlf.  22;  1  Leon.  627.)    So  a 
private  individual  may  arrest  a  lunatic  who  seems  disposed  to  do 
mischief.    (Sir  W.  JoneSy  249 ;  Bac.  Mr.  Trespass,  D.,  3.)   And 
when  a  felony  is  committed  in  view,  every  person  not  only  may, 
but  the  law  commands  him  to  apprehend  the  offender.  (11  John. 
Rep.y  486.)  And  a  private  person  who  has  thus  apprehended  an 
offender,  may  deliver  him  into  the  hands  of  the  sheriff,  who  is 
bound  to  receive  him,  or  he  may  carry  him  to  the  jail  of  the  coun- 
ty, or  bring  him  immediately  before  some  justice  of  the  peace,  (1 
lale  689 ;  2  /Wa,  37 ;  Hawk.  b.  2,  13  §.  7,)  which  last  is  recom- 
mended as  the  safer  course. — 1  Chit.  Crim.  Law,  20. 
^    This  summary  course  of  proceeding  without  warrant,  is  fre- 
quently necessary,  when  there  is  an  imminent  danger  of  an  es- 
cape, or  where,  from  other  circumstances,  the  utmost  promptitude 
18  requisite.     But,  whenever  the  case  will  admit,  it  is  thought 
more  prudent  to  obtain  the  authority  of  a  magistrate,  to  ^ve 
greater  security  to  the  parties  by  whom  the  arrest  is  to  be  ef- 
f(^ted. 

The  following  causes  of  suspicion  have  been  enumerated  as 
generally  justifying  an  arrest  of  an  innocent  person  for  felony : 

1.  The  common  fame  of  the  country ;  but  it  seems  that  it  ought 
to  appear  upon  evidence  in  an  action  brought  for  such  arrest,  that 
such  fame  had  some  probable  ground : 

2.  Being  found  in  such  circumstances  as  induced  a  strong  pre- 

*  Bat  in  moBt,  and  it  is  pretnmed  in  all  our  cities,  it  is  expressly  other- 
wise, by  their  city  laws,  enacted  in  pursuance  of  powers  given  them  by  their 
charter  or  by  statute. 
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sumption  of  guilt ;  as  coming  out  of  a  house  ivherein  murder  has 
been  committed,  with  a  bloody  knife  in  one's  hand,  or  bdng 
found  in  possession  of  any  part  of  the  goods  stolen,  without  be- 
ing able  to  give  a  probable  account  of  coming  honestly  by  them : 

3.  The  party  behaving  in  such  a  manner  as  betrays  a  con- 
sciousness of  guilt ;  as  where  a  man  accused  of  felony,  on  hear- 
ing that  a  warrant  is  taken  out  against  him  absconds : 

4.  The  being  found  in  company  with  one  known  to  be  an  of- 
fender, at  the  time  of  the  offence,  or  generally,  at  other  times, 
keeping  company  with  persons  of  scandalous  reputation : 

5.  The  living  an  idle,  vagrant,  and  disorderly  life,  without 
having  any  visible  means  to  support  it. — 2  Hawk,y  c.  12;  2  Inst,,  52. 

Persons  arrested  under  any  warrant  issued  for  any  offence  shall, 
where  no  provision  is  otherwise  made,  be  brought  before  the  ma- 
gistrate who  issued  the  warrant ;  or  if  he  be  absent,  or  his  office 
be  vacant,  before  the  nearest  magistrate  in  the  same  county ; 
and  the  warrant  by  virtue  of  which  the  arrest  shall  have  been 
made,  with  a  proper  return  endorsed  thereon,  and  signed  by  the 
officer,  or  person  making  the  arrest,  shall  be  delivered  to  such 
magistrate.— 2  R.  S.,  2d  ecL,  691.  §  12. 

If  any  person  against  whom  any  warrant  granted  by  any  hich 
alderman  or  justice  shall  be  issued,  shall  escape,  or  be  in  any 
other  county,  out  of  the  jurisdiction  of  such  alderman  or  justice,  it 
shall  be  the  duty  of  any  justice  of  the  peace  or  other  magistrate 
named  in  the  first  section  of  this  title  (2  Rev.  Stai.,  590,)  within 
the  county  where  such  offender  shall  be,  or  shall  be  suspected  to 
be,  upon  proof  of  the  hand  writing  of  the  magistrate  issuing  the 
warrant,  to  endorse  his  name  on  the  same ;  and  there  upon  the 
person  bringing  the  warrant,  or  any  other  officer  to  whom  it  may 
have  been  directed,  may  arrest  the  offender  in  the  county  where 
the  warrant  was  endorsed. — 2  JR.  S.,  2d  ed.,  590,  §  5 ;  Post,  117. 

If  the  offence  charged  in  the  warrant  be  not  punishable  with 
death,  or  by  imprisoimient  in  the  state  prison,  and  if  the  person 
arrested  require  to  be  brought  before  a  justice  of  the  county  in 
which  he  shall  have  been  arrested,  it  shall  be  the  duty  of  the 
officer  or  person  arresting  him,  to  carry  such  prisoner  before  a 
magistrate  of  such  county. — Ibid,  ^  7. 
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If  the  aflence  charged  in  the  warrant  be  not  punishable  with 
death  or  imprisonment  in  a  state  prison^  such  magistrate  may 
take  from  the  person  so  arrested,  a  recognizance,  with  sufficient 
sureties,  for  his  appearance  at  the  next  court  having  cognizance 
of  the  offence  to  be  held  in  the  county  where  the  offence  shall  be 
alledged  to  have  been  conmutted. — Ibidy  §  8. 

Such  magistrate  shall  certify  on  the  warrant,  the  fact  of  his  hav- 
ing let  the  defendant  to  bdil,  and  shall  deliver  the  same,  together 
with  the  recognizance  taken  by  him,  to  the  officer  or  other  per- 
son having  charge  of  the  prisoner,  who  shaU  deliver  the  same 
without  unnecessary  delay  to  the  clerk  of  the  court  in  which  such 
prisoner  shall  have  been  recognized  to  appear. — Ibidy  §  9. 

■ 

If  such  magistrate  refuse  to  let  to  bail  the  person  so  arrested, 
or  if  such  person  neglect  to  give  bail,  as  above  provided,  the 
officer  or  person  having  him  in  charge,  shall  take  him  before  a 
magistrate  of  the  county  in  which  the  warrant  was  orriginally 
issued,  as  hereinafter  provided. — Ibidj  591,  §  10. 

If  the  offence  charged  in  the  warrant,  be  punishable  with  death 
Qr  with  imprisonment  in  a  state  prison,  the  officer  makmg  the 
arrest,  shall  convey  the  prisoner  to  the  county  where  the  warrant 
was  originally  issued,   before   some  magistrate  thereof.— /bid. 

Then  follows  the  duties  of  the  magistrate  in  examining  the 
prisoner,  committing  or  discharging  him,  or  letting  him  to  bail ; 
proceedings  which  are  foreign  to  this  wprk. 

Persons  arrested  xmder  a  warrant  for  an  offence,  may  also  in 
certain  cases,  be  brought  before  a  magistrate  other  than  the  one 
who  issued  the  process.  But  the  title  in  which  these  sections  are 
found,  only  relates  to  those  criminal  offences  which  the  magis- 
trate cannot  himself  finally  decide.  Therefore  a  person  arrested 
by  warrant  on  a  charge  of  .having  violated  the  act  to  prevent 
the  disturbance  of  religious  meetings  (1  £.*  5.,  2d  ed.,  673,  §  63,) 
cannot  be  taken  by  the  arresting  officer  before  any  magistrate, 
other  than  the  one  who  issued  the  process^;,  the  provisions  ^f  the 
statute  authorizing  perscHis  arrested  under  a  warrant,  to  be  brought 
before  the  nearest*  magistrate,  applying  only  to  cases  where  the 
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accused  may  be  required  to  eiker  into  recognizance  to  appear  at 
a  court  of  criminal  jurisdiction,  or  may  be  committed  to  jail.  (17 
Wend.  R.J  211.)  And  it  also  seems  that  where  the  accused  is 
brought  before  the  nearest  magistrate,  the  officer  making  the  ar* 
rest  should  state  in  his  return  the  absence  of  the  officer  who  issued 
the  warrant^-17  Wend.  R.,  211. 

The  officer  to  whom  the  warrant  is  directed,  should  as  soon  as 
he  conveniently  can,  proceed  with  secrecy  to  find  out  and  arrest 
the  party,  not  only  to  secure  him,  but  also  to  subject  him  and  all 
other  persons  to  the  consequences  of  escape ;  and  if  he  refuse  or 
neglect  to  execute  the  warrant  he  will  be  punishable  for  his  dis* 
obedience  or  neglect  {Cro.  Eliz.^  654;  Hale^  581.)  To  consti- 
tute an  arrest  in  such  cases,  the  party  against  whom  the  process 
is  awarded,  must  be  either  actually  touched  by  the  officer,  or 
confined  in  a  room,  or  must  submit  himself  by  words  and  actions 
to  be  in  custody ;  and  the  merely  giving  chaige,  or  causing  him 
voluntarily  to  appear  before  a  magistrate,  without  the  person's 
being  taken  in  actual  custody  will  not  amount  to  an  arrest  (1 
SaUcy  IdiBidl.  JV.  P.,  62;  IJB^-  A,  431;  2Jfew.  R.,  211 ;  3 
Black.  Com.y  288.)  And  when  the  officer  employs  others  to 
assist  liim  he  must  be  so  near  as  to  be  acting  in  the  arrest  in  order 
to  render  it  legal  {Cowp.y  66 ;  10  John.  A.,  85.)  And  he  may  not 
only  demand  the  assistance  of  the  citizens  in  general,  but  may, 
if  the  warrant  cannot  be  otherwise  executed,  call  for  the  assist- 
ance  of  the  military.. — 14  East.  A.,  190 ;  9  Co.,  65 ;  10  Johsu 
R.,  85* 

The  arrest  may  be  made  in  the  night  And  though  arrests  in 
general  are  prolubited  on  a  Sunday,  cases  of  treason,  felony  and 
breach  of  the  peace  are  excepted ;  and  as  no  time  is  usually  pre- 
scribed  in  the  warrant,  it  continues  in  force  until  fully  executed, 
though  it  were  seven  ]rears  after  its  date,  during  the  lifetime  of 
the  magistrate  by  whom  it  was  originally  granted ;  and  a  person 
may  be  twice  apprehended  under  it,  if  the  purposes  of  justice 
have  90t  been  effected — Peake's  22.,  234. 

When  a  party  is  liable  to  be  detained  on  acriminal  charge,  the 
court  will  not  inquire  into  the  manner  in  which  the  caption  was 
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effected.  {3  East,  157;  I  Bam.  ^  Cress.,  2S8.)  Oa  this  point 
a  distinction  has  always  existed  between  the  practice  in  civil  and 
criminal  cases.  In  the  former  the  court  inqoire  into  the  manner 
in  which  the  arrest  is  effected,  and  if  that  was  improper  they  dis- 
charge the  party ;  in  the  latter  no  inquiry  is  permitted*  (3  East, 
89 ;  Jbutr.,  86.)  Thus  where  a  party,  against  whom  a  true  bill 
for  perjury  had  been  found,  and  a  warrant  for  her  apprehension 
granted,  was  apprehended  abroad,  and  brought  to  England,  and 
committed  to  prison  for  want  of  bail,  the  court  refused  to  dis- 
charge her  on  the  ground,  that  she  had  been  improperly  appre- 
hended in  the  foreign  country. — 9  Bam.  $*  Cress.,  446. 

The  officer  must,  however,  carefully  observe  the  directions  of  the 
•arrant,  or  resistance  may  be  justifiable,  and  he  wiU  render  him- 
self  Uable  to  an  action.  If  therefore  a  wrong  person  be  arrested 
the  officer  will  be  a  trespasser.  {Cam.  Dig.,  Imprisonment  H,  7.) 
And  where  a  warrant  was  directed  to  the  officer  to  *^  take  up  a 
disorderly  woman,''  and  he  took  up  a  person  who  did  not  answer 
to  the  deficription,  the  arrest  was  held  to  be  illegal,  and  the  offi- 
cer liable  to  damages  for  the  injury.  {Hatok.,  b.  2,  c  13,  §  31.) 
&>  where  a  warrant  was  directed  by  a  secretary  of  state  to  the 
king's  messenger  to  arrest  the  '^  author,,  printer  or  publisher  "  of 
a  Ubel,  and  he  took  a  person  who  was  neither  author,  prmter, 
nor  publisher,  it  was  determined  to  be  unjustifiable,  because  in 
neither  case  £d  the  officer  act  in  obedience  to  the  warrant.  (3 
Bumr.,  1742.)  And  where  the  warrant  directed  the  officer  to 
saze  certain  sugars  supposed  to  be  stolen,  and  he  seized  teas,  he 
was  not  protected  by  tiie  warrant  (2  Bos. 4r Puff.,  162 ;  2Maule 
4r  Sdw.,  261.)  And  where  the  officers  improperly  broke  open 
doors,  which  they  were  not  authorized  by  the  warrant  to  do,  thqr 
were  held  liable  to  be  sued  in  trespass  without  a  previous  demand 
and  refiisal  of  the  copy  of  the  warrant — 2  Matde  tf  Selv).,  261. 

The  sheriff  having  directed  a  'warrant  to  A  and  all  his  other 
officers  to  arrest  B,  A  afterwards  inserted  the  name  of  C;  held 
that  the  warrant  was  illegal,  and  the  arrest  by  C  void.  (6  Term. 
R.,  122.)  In  remarking  on  this  case  Lord  Kenyan,  C.  J.,  ob- 
served :.  <<  this  was  dearly  an  illegal  arrest ;  axid  it  is  proper  that 
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it  should  be  made  known  in  the  most  solemn  manner.  I  remem- 
ber a  case  of  a  very  serious  nature  happening  some  years  ago, 
from  the  circumstance  of  altering  a  warrant ;  a  gentleman  who 
had  obtained  a  warrant  directed  to  a  sheriff's  officer  to  arrest  his 
debtor,  struck  out  the  officer's  name,  and  inserted  his  own  in  its 
stead ;  and  he  w^  shot  by  the  defendant  in  arresting  him ;  the 
defendant  was  tried  for  murder,  and  on  the  trial  a  special  verdict  was 
found ;  but  it  was  held  not  to  be  murder,  because  the  arrest  was 
illegal,  and  that  at  most  it  was  only  manslaughter.*'  Manslaugh- 
ter, in  England,  was  ori^ally  a  capital  felony ;  but  was  subse- 
quently entitled  to  the  benefit  of  clergy.  The  effect  of  this  was, 
to  discharge  the  offender,  on  a  slight  burning  of  his  hand  or 
cheek.  (4  Black.  Com.y  370.)  In  the  i9th  year  of  George  HI, 
the  courts  were  directed  to  change  the  burning  to  **  a  moderate 
pecuniary  fine,"  (6  Evan^s  Collection,  299,)  and  they  were  au- 
thorized to  imprison  not  exceeding  one  year.  And  this  is  the 
only  punishment  in  England  for  manslaughter.  In  this  instance, 
and  in  this  only,  say  the  revisers  in  their  notes  on  the  statutes,  (3 
B.  S.J  811,  Revisers*  notes,)  is  ojir  code  more  severe  than  that  of 
England. 

And  if  the  warrant  be  materially  defective,  or  the  officer  ex- 
ceed his  authority  in  executing  it,  any  third  person  may  lawfijly 
interfere  to  prevent  an  arrest  under  it,  doing  no  more  than  is 
necessary  lor  that  purpose.  (1  Leach.,  206;  6  £05^,  304.)  But 
it  has  been  held  that,  on  circumstances,  an  arrest  might  be  good 
to  detain  the  party  in  custody,  tliough  the  officer  might  be  pun- 
ishable for  trespass  or  contempt  {Lofft,  433.)  But  when  by  the 
contrivance  of  the  plaintiff's  attorney,  a  party  had  been  arrested 
on  a  Sunday  on  a  criminal  process,  for  the  purpose  of  effecting 
his  arrest  on  civil  process,  and  he  was  detained  in  custody  imtil 
Monday,  and  then  arrested  on  the  civil  process,  the  court  ordered 
him  to  be  discharged  out  of  custody. — 8  Bam.  tf  Cress.,  769. 

Suspicion  that  a  party  has  on  a  former  occasion  committed  a  mis* 
demeanor,  is  no  justification  to  an  officer  for  an  arrest  without  a 
warrant,  and  there  is  no  distinction  in  this  respect  between  one 
kind  of  misdemeanor  and  another.  (3  Bam.  tf  Molp.,  798.) 
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Otherwise  had  the  party  been  caught  in  the  act,  or  had  the  case 
been  of  a  felony  committed.  (3  Wend,  R.y  384 ;  Hdey  88.)  And 
in  the  execution  even  of  criminal  process  against  any  man,  in 
case  of  misdemeanor^  it  is  necessary  to  demand  admittance  before 
the  breaking  of  the  outer  door  of  the  house  can  be  justified. 
(Burr.,  592.)  And  it  appears  reasonable  that  the  law  should  be 
so ;  for  if  no  previous  demand  was  made  it  would  be  impossible 
for  a  party  to  know  what  the  object  of  the  person  breaking  open 
the  door  may  be.  He  has  a  right  to  consider  it  as  an  aggression 
on  his  private  property,  which  he  will  be  justified  in  resisting  to 
the  utmost. 

It  has  been  decided  that  a  regular  officer  is  not  bound  to  exhi- 
bit his  authority  when  he  arrests  a  defendant,  or  apprehends  an 
offender ;  though  a  special  deputy  is.* — 10  Wend.  Refu,  514 ; 
Cro.  Jac.,  485. 

Though  in  Hall  v.  Roche,  Lord  Kenyon,  C.  J.,  remarks :  it  is 
an  extremely  dangerous  doctrine  that  the  warrant  need  not  be 
shown  at  the  time  of  the  arrest  ,  It  may  affect  the  party  crimi- 
nally in  case  of*  any  resistance ;  and,  if  homicide  ensue,  the  le- 
gality of  the  warrant  enters  materially  into  the  merits  of  the 
question.  It  is  in  all  cases  very  important  that  whiere'an  arrest  is 
made  by  virtue  of  a  warrant,  the  authority  should  be  produced. — 
8  Term  jR.,  188. 

Afier  a  peaceable  arrest,  however,  if  the  party  requires  it  the 
officer  ought  to  shew  the  warrant,  tell  at  whose  suit,  for  what 
cause,  by  what  process,  and  in  what  court  returnable  the  arrest 
is  made ;  otherwise  it  will  be  wrongful. — 8  Co.,  94 ;  9  Snd,  69. 

In  accordance  with  this,  the  court  in  The  Commonwealth  v. 
Field  (13  Mass.  R.,  321)  say  that,  where  a  person  not  generally 
known  as  an  officer  makes  an  arrest,  he  will  be  obliged  to  pro- 
duce his  warrant  or  authority  when  demanded  j  provided  the  par- 


*  The  statute  directs  that  every  sherifif  or  other  officer  serving  process  shaU 
upon  the  request  of  the  party  served,  and  without  charging  or  receiving  any 
eompensation  therefor,  deliver  to  such  party  a  copy  thereof.  (2  R.  S.^  358, 
§  79.)  A  non  compliance  with  such  request  would  be  a  misdemeanor,  but 
would  not  make  the  service  irreirular. 
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ty  arrested  submits  to  the  arrest  But  where  the  party  arrested 
immediately  resists,  and  by  his  own  wrongful  act  prevents  the 
officer  from  doing  his  duty,  he  is  not  ob]ig€»d  to  produce  his  au- 
thority ;  but  the  party  thus  resisting,  and  those  who  come  to  his 
assistance,  do  it  at  their  peril. 

It  is  therefore  rery  important  that  in  all  cases  where  an  arrest 
is  made  by  virtue  of  a  warrant,  that  the  warrant  should,  at  least 
if  demanded,  be  produced,  to  leave  a  delinquent  no  excuse  for 
resistance. 

The  cases  in  which  doors  may  be  broken  open  in  furtherance 
of  criminal  process,  is  a  subject  of  great  delicacy  and  import- 
ance, as  it  becomes  material  in  cases  of  homicide,  and  as  it  af- 
fects the  peace  and  security  of  domestic  habitations. 

It  seems  to  be  well  settled  that  even  a  private  person  may 
break  doors  after  a  proper  demand  and  notice  where  he  is  certain 
a  felony  has  been  committed ;  and  that  an  officer  may  do  the 
same  upon  the  information  of  the  party  in  whom  the  knowledge 
or  reasonable  suspicion  exists. — 1  Halej  589;  2  Ibidj  92; 
Doug.y  *359. 

As  to  how  far  doors  may  be  broken  open  upon  suspicwn  qffe» 
lony^  Lord  Coke  seems  to  imply  (4  Justly  117)  that  this  may  be 
done  by  the  party  originally  suspecting,  but  by  no  other  unless 
by  the  sheriff  or  constable  m  his  presence.  And  therefore  he 
contends  that  no  justice  can  issue  a  warrant  before  indictment, 
unless  the  suspicion  arise  froni  himself;  a  decision  at  variance 
with  numerous  decisions  since  his  time,  and  contrary  to  daily 
practice ;  and  which  if  once  true  is  now  superseded  by  statute. 
Lord  Hale  lays  it  down  in  positive  terms,  (1  Ho/e,  583,)  that 
doors  may  be  broken  open  without  warrant  on  suspicion  of  felo- 
ny. This  doctrine  is  as  positively  denied  by  Foster,  {Foster y  321,) 
though  his  general  leaning  is  against  the  protection  of  offenders 
for  invading  the  sanctity  of  private  dwellings.  According  to 
him  a  bare  suspicion  will  never  authorize  an  arrest,  even  thoi^h 
a  felony  has  actually  been  committed.  We  have  seen  the  reverse 
of  this ;  and  that  suspicion  and  probable  cause  are  sufficient  to 
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justify  an  arrest  by  an  officer,  evea  ivithout  warranty  and  where 
no  felony  has  been  actually  committed. 

Upon  the  whole,  therefore,  says  Mr.  Chitty,  in  his  oriminal 
law,  it  seems  to  be  the  better  opinion  that  a  private  individual,  in 
order  to  justify  brealdng  open  doors  without  a  warrant,  must  in 
gaieral  prove  the  actual  giult  of  the  party  arrested,  and  that  it 
will  not  suffice  to  shew  that  a  felony  has  actually  been  committed 
by  another  person,  or  that  reasonable  ground  of  suspicion  enst- 
ed ;  but  that  an  officer  acting  bona  fide  on  the  positive  charge  of 
another  will  be  excused,  and  the  parfy  makbg  the  accusation 
will  alone  be  liable.  But  the  breaking  an  outer  door  is,  in  gene- 
ral, so  violent,  obnoxious,  and  dangerous  a  proceeding,  that  it 
should  be  adopted  only  in  extreme  cases,  where  inmiediate  arrest 
is  requisite. 

But  when  a  warrant  of  a  magistrate  for  the  arrest  of  an  officer  is 
obtained,  it  is  now  clear  that  in^ cases  doors  may  be  biokenopen, 
if  the  offender  cannot  otherwise  be  taken,  for  treason,  felony,  sus- 
picion of  felony,  or  actual  breach  of  the  peace,  or  to  search  for 
stolen  goods.  {FoHery  320 ;  1  Hale,  683 ;  2  tbieL,  117 ;  I^tde. 
b.  2,  c.  14,  §  7 ;  1  East.  P.  C,  322.)  In  these  cases  tob,  a  war- 
rant is  a  complete  justification  to  the  person  to  whom  it  is  direct- 
ed, acting  bona  fide  under  it,  even  though  the  party  accused 
should  prove  his  innocence.^  (4  JKacfe.  Com.,  288 ;  Cro.  £2tz., 
130.)  And  if  in  the  attempt  to  execute  a  lawful  warrant  by 
brealdng  into  the  house  of  a  felon,  after  previous  demand  for 
admittance,  the  officer  be  killed  by  the  party  resisting,  it  will  be 
murder  in  all  concerned ;  and  if  on  the  other  hand  he  unavoida- 
bly kill  any  of  the  parties  oppoidng  him  the  homicide  will  be  jus- 
tifiable because  in  furtherance  of  justice.  (1  Hale,  494;  Foster, 
276.)  And  even  while  there  is  some  error  in  the  process,  which 
does  not  affect  the  justice  of  the  case,  the  complexion  of  the  of- 
fence of  the  party  resisting  will  not  be  varied ;  though  if  it  be 

*  It  is  proper  here  to  remarki  that  this  is  a  rule  of  protection  merely ;  and 
that  in  civil  process,  in  such  cases,  the  officer  cannot  build  up  a  title  upon  it 
so  as  to  maintain  actions  against  third  persons. — 1  Hill  118,  id.  279 ;  5  id. 
194  ;  Cowen  4  SaVt  notu,  1011, 1062. 
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altogether  defective^  as  if  there  be  a  mistake  in  the  name,  or  ii 
the  name  of  the  officer  be  inserted,  without  authority,  after  the 
issuing  of  the  process,  or  it  be  executed  without  the  jurisdiction, 
the  crime  will  be  reduced  to  manslaughter.  {Foster y  312 ;  1 
Haley  468;  Cro.  Car.y  371;  Ld.  RayrrUy  1296;  5  East,  308.) 
It  has  been  held  in  several  cases  that,  where  the  defect  in  the 
process  is  substantial,  or  the  officer  exceeds  his  authority,  third 
persons  may  lawfully  interfere,  and  if  they  kill  the  officers  it  will 
amount  only  to  manslaughter — ^because  the  view  of  an  illegal  ar- 
rest is  sufficient  to  excite  the  provocation  and  coerce  to  resistance 
all  men.  But  Foster  (314)  strongly  contests  the  principle 
thus  laid  down,  in  which  he  is  followed  by  Mr.  East,  (1  Ecisty  P. 
C,  328,)  and  they  regard  the  earlier  cases  cited  as  decided  on 
their  own  peculiar  circumstances.  At  all  events,  if  the  party  in- 
terfering wantonly  strike  with  destructive  weapons,  from  which 
malice  may  be  fairly  presumed,  it  is  murder. — Leach,  206 ;  5 
Easty  308. 

We  have  thus  seen  that  on  a  warrant  for  treason,  felony,  or 
breach  of  the  peace,  the  doors  of  the  accused  party  may  be  bro- 
ken open,  if  admittance  cannot  otherwise  be  obtained  ;  but  there 
is  no  authority  for  extending  the  right  to  misdemeanors  unaccom- 
panied by  violence. 

From  the  English  authorities,  however,  it  appears  that  a  con- 
tempt of  a  court  of  justice,  or  of  either  house  of  parliament,  will 
authorise  this  proceeding,  under  a  warrant  from  the  spe^er.  ( 14 
East,  157,  162 ;  5  Co.,  91 ;  Foster,  319.)  And  it  seems  when- 
ever  the  crime  is  of  a  pubHc  nature  this  maybe  permitted,  though 
it  is  clearly  unjustifiable  upon  mere  civil  process.  And  if  in  the 
attempt  to  execute  civil  process  by  such  forcible  entry  the  officer, 
being  a  known  baolifiP,  is  killed,  it  will  be  manslaughter,  and  no 
more ;  manslaughter  because  he  was  known  to  be  an  officer,  and 
no  more,  because  his  attempt  was  illegal.  ( 1  Hale,  468 ;  1 
East,  P.  C,  321.)  And  if  he  be  no  officer,  or  out  of  his  proper 
district,  he  may  lawfully  be  killed  to  prevent  his  entry.  (Ibid.) 
It  is  however  settled,  that  in  case  of  an  actual  affray  in  a  house, 
within  the  view  or  hearing  of  an  officer,  or  where  those  who  have 
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made  an  afiray  in  his  presence  fly  to  a  bouse,  and  are  pursaed  by 
him,  he  may  break  open  the  doors  to  arrest  the  affrayers,  or  sup- 
press the  tumult  (2  Hale,  95;  3  Wend.  Rep.,  384.)  And  it 
has  been  decided  that,  upon  a  violent  cry  of  murder  in  a  house, 
any  person  may  break  open  the  door  to  prevent  the  commission 
of  a  felony,  and  may  restrain  the  party  threatening,  until  he  ap- 
pear to  have  changed  his  purpose*  (2  Bos.  Sf  PulL,  260.)  And 
in  all  eases  whatever,  it  is  absolutely  necessary  that  a  demand 
of  admitance  should  be  made,  and  be  refused,  before  outer  doors 
ban  be  broken.  {Faster,  320 ;  Hawk.,  b.  2,  c.  14,  M ;  3  jB(w. 
4r  PfULy  229.(  But  where  a  party  arrested  by  an  officer  breaks 
away,  and  shuts  himself  up  in  his  house,  the  officer  is  justifiable 
in  the  attempt  to  retake  him,  to  break  open  the  outer  door  of  the 
house  of  such  party,  without  making  known  his  business,  on  de- 
mandbg  admis^on  and  receiving  a  refusal ;  provided  the  pursuit 
is  fresh,  and  the  party  consequently  aware  of  the  object  of  the 
officer.— 10  Wend.  Rep^  300. 

Upon  search  warrants,  regularly  granted  and  specifically  directed, 
it  se^ns  to  be  settled  that^  after  the  proper  precautions,  the  house 
to  be  searched  may  be  broken  open,  and  whether  the  property  is 
found  there  or  not,  the  officer  will  be  excused.  (10  John.  Rep., 
263;  2  Hale,  15  L)  It  appears,  however,  that  the  party  mali- 
ciously procuring  a  search  warrant  is  answerable  to  the  person 
aggrieved  in  an  action  on  the  case.  (1  Term  R.,  535 ;  3  Esp. 
Rep.,  135 ;  3  Bos.  Sf  Pidl.,  225.)  Warrants  to  search  "  all  sus- 
pected places,"  are  illegal,  and  the  sheriff  or  constable  breaking 
open  doors  under  the  color  of  their  authority,  cannot  be  justified. 
{Burr.,  1767  ;  Lofft,  18.)  The  general  doctrine  to  be  adduced 
from  all  the  books  relative  to  search  warrants  is,  that  if  they  are 
altogether,  illegal,  the  officer  cannot  be  justified ;  but  if  they  are 
legal  in  form,  though  improperly  granted,  he  may  safely  break 
open  the  doors  to  execute  them,  whether  his  search  succeed,  or 
the  charge  be  malicious  or  mistaken. 

The  house  of  a  third  person,  if  the  offender  fly  to  it  for  refuge, 
is  not  privil^ed,  but  may  be  broken  open  after  the  usual  demand ; 
(5  Co.,  91 ;  2  Hale,  117 ;)  for  as  we  have  already  shown,  it  may  be 
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SO  upon  ciyil  process.  But  then  it  is  said  it  is  at  the  peril  of  the  offir 
cer  that  the  party  against  "whom  he  has  obtained  the  warrant  be 
found  there ;  for  otherwise  he  will  be  a  trespasser.  (2  Hdef  117 ; 
5  Co.,  73,  a.)  And  this  doctrine,  as  far  as  it  respects  ciTil  pro- 
cess, has  been  recognised  in  modem  decisions.  (3  Bos,  tf  PuU.^ 
223 ;  1  Marshy  565.)  So  also  upon  a  capias  from  any  court  of 
record  to  compel  a  man  to  find  sureties  for  his  good  behaviour, 
and  even  on  a  warrant  of  a  justice  for  that  purpose,  doors  may 
be  forced,  if  necessary.  (JIfonr.,  606,  668 ;  Fostevy  233.)  And 
it  has  been  decided  (T.  Jones  iZ.,  233)  that  a  constable  or  oth^ 
officer  having  a  warrant  to  levy  the  amount,  adjudged  by  a  justice 
to  be  levied,  by  virtue  of  any  statute  which  authorises  him  to 
convict  in  a  penalty,  to  a  part  of  which  the  people  are  mititled, 
may  break  open  doors  in  order  to  effect  his  purpose,  though  he  is 
compeUed  first  to  show  his  warrant,  if  demanded.  It  is  also  to 
be  observed  that  after  a  parfy  has  been  once  actually  arrested, 
and  escapes  fix>m  custody,  any  door  may  be  broken  open  to  re- 
take him  after  proper  demand  of  admittance ;  {Foster ^  320,  6 
Mod.j  173 ;  SaUcy  79 ;  1  Hde,  459 ;)  and,  if  on  firesh  pursuit, 
as  has  already  been  noted,  his  own  door  may  be  broken  without 
demand  of  admittance.  (10  WendelPs  Reports^  300.)  And 
when  the  officer,  after  obtaining  admittance,  is  locked  in,  or  oth- 
erwise prevented  fi-om  retiring,  he  may  lawfidly  break  out  by  any 
means  in  his  power,  whether  he  be  engaged  in  executing  civil 
or  criminal  process ;  {Cro.  Jac,  555;  Fortesq.,  319;  6  Mod*y 
173 ;  1  Haley  459;)  and  the  sheriff*  may  break  open  the  door  of 
a  house  to  rescue  his  bailiff  unlawfully  detained  within  it  {Cro. 
Jac.y  555 ;  1  Haley  *459.)  And,  as  we  have  already  remarked, 
when  once  the  officer  has  entered  the  bouse,  he  may,  after  inef- 
fectually demanding  entrance,  break  open  any  inner  door  that  ob- 
structs his  progress. — Foster y  319  ;  1  Haley  459. 

When  the  officer  has  made  his  arrest,  he  is,  as  soon  as  possi- 
ble, to  bring  the  party  to  the  jail,  or  to  the  justice,  according  to 
the  import  of  his  warrant ;  and  if  he  be  guilty  of  unnecessary 
delay,  it  is  a  breach  of  duty.  (2  Hale,  119;  Foster,  143.)  But 
if  the  time  be  unseasonable,  as  in  or  near  the  night,  whereby  he 
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cannot  attend  the  justice,  or  if  there  be  danger  of  a  rescue,  or 
the  parly  be  ill  and  unable  at  present  to  be  brought,  he  may,  as 
the  case  shall  require,  secure  him  in  some  proper  place  or  manner 
until  the  next  day,  or  until  it  may  be  reasonable  to  bring  him. 
(2  Hale^  95,  119.)  If  an  officer  having  arrested  a  party  under 
a  warrant,  suffer  him  to  go  at  large,  upon  his  promise  to  come 
again  and  find  sureties,  it  is  doubted  whether  he  can  afterwards 
be  arrested  again  upon  the  same  process ;  {Hawk,,  5.  2,  c.  13,  § 
9)  c.  19,  §  12 ;)  though  it  would  seem,  that  as  the  public  are  in- 
terested in  the  offender's  being  brought  to  justice,  there  should  be 
n6  well  founded  objection  to  such  second  arrest  And  it  is  certain 
that  if  the  escape  be  made  without  the  concurrence  of  the  officer, 
the  defendant  may  be  retaken  as  often  as  he  ffies,  uponfiresh  suit, 
although  he  were  out  of  ^yiew,  or  had  reached  another  county. 
{Daltony  169.)  It  is  also  clear  that,  if  after  a  departure  by  the 
permission  of  the  officer,  the  party  returns  into  his  custody,  he 
may  lawfully  detain  him,  in  pursuance  of  the  original  warrant 
{Haiwk.  ft.  2,  c.  13.)  When  the  prisoner  is  brought  before  the 
justice  he  is  still  considered  to  be  in  the  custody  of  the  officer, 
mitil  he  is  either  dischai^ed,  bailed,  or  committed  to  prison.  (2 
Haley  120.)  The  officer  may  keep  his  warrant  for  his  own  justi- 
fication, and  need  only  return  to  the  justice  what  he  has  dgne  in 
pursuance  of  his  commands. — lbid.y  1196. 

When  a  felony  has  been  committed,  if  the  party  suspected  fly, 
and  endeavor  to  resist  the  attempt  to  apprehend  him,  or  escape 
after  his  capture,  and  he  be  killed  in  the  resistance  or  pur- 
suit, an  absolute  necessity,  and  that  alone  will  justify  the  officer. 
(2  Haley  117  ;  Hawk.y  b.  1,  c.  28.)  But  if  the  warrant  be  for  a 
mere  breach  of  the  peace,  the  officer  killing  the  party  in  the  at- 
tempt to  take  him,  will  be  guilty  of  felonious  homicide. — Ibid. 

If  not  boimd  over,  or  discharged  by  the  examining  magistrate, 
the  party  arrested  is  committed  to  the  jail  of  the  county,  and  the 
custody  of  the  sheriff;  except  in  those  cases  of  petit  larcenies,  as- 
saults and  batteries,  and  certain  misdemeanors,  in  which,  at  his 
option,  he  can  be  immediately  tried,  and  receive  his  sentence  from 
the  special  sessions. — 2  R.  5.,  2d  ed.  594,  ^  1. 
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The  common  jails  in  the  several  counties  of  this  state  shall  be 
kept  by  the  sheriffs  of  the  counties  in  which  they  are  respectively 
situated,  and  shall  be  used  as  prisons. 

1.  For  the  detention  of  persons  duly  committed,  in  order  to  se- 
cure their  attendance  as  witnesses  in  any  criminal  case : 

2.  For  the  detention  of  persons  charged  with  crime,  and  com- 
mitted for  trial : 

3.  For  the  confinement  of  persons  duly  committed  for  any  con- 
tempt: and, 

4.  For  the  confinement  of  persons  sentenced  to  imprisonment 
therein,  upon  conviction  for  any  offence. — 2  Ibidf  632,  §  1. 

The  keepers  of  the  several  county  prisons  ar&  to  receive  and 
§&fely  keep  every  person  duly  committed  to  their  custody  for  safe 
keeping,  examination  or  trial ;  or  duly  sentenced  to  such  prisons 
upon  conviction  for  any  contempt  or  misconduct,  or  for  any  crim* 
inal  ofience,  and  shall  not,  without  lawful  authority,  let  out  of  pri- 
son, on  bail  or  otherwise,  any  such  person.  (2  Rev.  Stat.y  2d  ed.^ 
633,  §  7.)  Prisoners  committed  on  criminal  process,  and  detained 
for  trial,  and  persons  committed  for  contempt,  are  to  be  kept  in 
rooms  separate  and  distinct  from  those  in  which  persons  con- 
victed and  under  sentence  shall  be  confined ;  and  on  no  pretence 
whatever  are  persons  detained  for  trial,  or  persons  committed 
for  contempt,  to  be  kept  or  put  in  the  same  room  with  con- 
victs under  sentence.  {Ibidy  §  8.)  Male  and  female  prisoners 
(except  husband  and  wife)  are  not  to  be  kqpt  or  put  in  the 
same  room ;  and  it  is  the  duty  of  the  keepers  of  the  said  pri- 
sons to  keep  the  prisoners  committed  to  their  charge,  as  far  as 
may  be  practicable,  separate  and  distinct  from  each  other,  and  to 
prevent  all  conversation  between  the  said  prisoners.  (Zftid,  §9, 
10.)  Prisoners  detained  for  trial,  may  converse  with  theirxounseI> 
and  with  such  other  persons  as  the  keeper,  in  his  discretion  may 
allow ;  prisoners  under  sentence  are  not  to  be  permitted  to  hold 
conversation  with  any  person,  except  the  keepers  or  inspectors  of 
the  prison,  unless  in  the  presence  of  a  keeper  or  inspector. 
{Ibidy  §  1 1.)  Prisoners  detained  for  trials  and  those  under  sentence^ 


ARREST.  129 

shall  be  provided  with  a  sufficient  quantity  of  inferior  but  whole- 
some food,  at  the  expense  of  the  count}' ;  but  prisoners  detained 
for  trial,  may,  at  tlieir  own  expense,  and  under  the  direction  of 
the  keeper,  be  supplied  with  any  propef  articles  of  food,  and  with 
cider  or  table  beer.  (/6td,  §  12.)  It  is  the  duty  of  the  keep- 
ers of  the  several  prisons,  whenever  any  person  shall  be  slentenced 
to  hard  labor  therein,  and  any  mode  of  labor  shall  be  provided,  to 
cause  such  prisoner  to  be  kept  constantly  employed  during  every 
day,  except  Sunday ;  and  annually  to  account  with  the  board  of 
supervisors  of  the  county  for  the  proceeds  of  such  labor ;  and  the 
keepers  of  the  said  prisons  shall  respectively  have  power,  with 
the  consent  of  the  supervisors,  to  cause  such  of  the  convicts  under 
their  charge,  as  are  capable  of  hard  labor,  to  be  employed  upon 
any  of  the  public  avenues,  highways,  streets,  or  other  works,  in 
the  county  in  which  such  prisoner  shall  be  confined,  or  in  any  of 
the  adjoining  counties,  upon  sudi  terms  as  may  be  agreed  upon 
between  the  said  keepers  and  the  officers,  or  other  persons  under 
whose  direction  such  convicts  shall  be  placed ;  and  whenever  any 
convicts  shall  be  so  employed,  they  shall  be  well  chained  and  se- 
cured, and  shall  be  subject  to  such  regulations  as  the  keeper  le- 
gally charged  with  thdr  custody,  shall  from  time  to  time  pre- 
scribe. (iWd,  §  13,  14,  15.)  Whenever  the  physician  of  any 
county  prison  shall  duly  report  to  the  keeper  of  such  prison, 
that  any  convict  confined  therein  is  insane,  it  shall  be  the 
duty  of  such  keeper  to  lay  such  report  before  the  next  court  of 
oyer  and  terminer  or  general  sessions,  which  shall  be  held  in  the 
county. — Ibid^  §  17. 

From  the  above  provisions  the  sheriff  of  the  city  and  county  of 
New-York  is  excepted,  who  has  the  custody  of  the  jail  in  that  city 
and  county,  which  is  used  for  the  confinement  of  persons  conmiit- 
ted  on  civil  process  only. — Ihidy  372,  §  86. 

When  the  authority  is  competent,  the  sheriiT  is  bound  to  receive 
a  prisoner,  however  irregular  or  defective  the  commitment  or 
mittimus  may  be.  And  where  tiie  commitment  omits  the  cause 
for  which  the  party  is  to  be  imprisoned,  it  does  not  make  it  abso- 
lutely void,  so  88  to  subject  the  sheriff  or  officer  to  an  action  for 
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false  imprisonment,  or  excuse  him  for  an  escape,  for  be  may  plead 
as  an  excose  that  the  imprisonment  was  for  felony. — 1  Hale,  684; 
2  Ibidy  133 ;  2  SauruLy  101,  y,  note  2. 

It  is  also  qiade  the  dut]!^  of  the  sheriff  by  statute  to  present  to 
every  court  of  oyer  and  terminer,  and  to  every  court  of  general 
sessions  of  the  peace,  to  be  held  in  his  county  at  the  openii^  of 
such  court,  a  calendar  stating : 

1.  The  name  of  every  person  then  detained  in  prison : 

2.  The  time  when  such  prisoner  was  committed,  and  by  virtue 
of  what  process  or  precept :  and 

3.  The  cause  of  the  detention  of  every  such  person. — 2  iZ.  S., 
2d  ed.,  635,  §  26, 

Before  we  close  this  chapter  it  is  necessary  to  observe,  that 
every  sheriff  is  bound  by  the  common  law  to  treat  his  prisoners 
with  humanity,  and  that  if  he  oppress  or  confine  more  strictly 
than  the  law  allows,  any  one  in  his  custody,  so  that  he  die  in 
consequence  of  his  ill  treatment,  the  party  offending  will  be  guilty 
of  murder.  (2  hist.y  91 ;  Fostery  321 ;  3  Esf.  JR.,  233.)  And 
therefore,  if  the  keeper  of  a  prison  takes  a  person  in  his  custody 
jnto  a  room  where  an  infectious  disorder  is  known  to  be,  and  de» 
tains  him  there  against  his  will,so  that  he  catch  it  and  die,  it  will 
be  felony  in  the  offender  (2  Stra.y  854 ;  Foster ^  322 ;  Barnes^  204, 
240,  263) ;  or  if  he  confine  a  prisoner  in  a  damp  and  loathsome 
room,  without  fire  or  any  convenience  for  the  purposes  of  nature, 
so  that  he  die  by  duress  of  imprisonment,  he  will  be  liable  to 
pumshment  as  a  murderer.  (Li,  Raym.,  1574)  On  the  other 
hand  the  sheriff  has  foil  power  to  secure  a  felon  with  irons  if 
there  is  danger  of  his  escaping.  (1  Hale,  601.)  And  in  case  of 
an  actual  attempt  to  fly,  and  an  assault  made  upon  himself,  he 
will  be  justified  in  killing  the  prisoner,  whose  flight  cannot  othei^ 
wise  be  prevented.  (1  Hale,  496.)  And  if  he  or  any  of  his  offi- 
cers be  killed  in  the  affray,  it  will  be  murder  in  all  aiding  the  re- 
sistance.— Foster,  321. 
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CHAPTER  IV. 


Bail  to  the  Sheriff • 

The  defendant  in  dvil  procefls  having  been  arrested  must  either 
go  to  jail^  or  give  security  to  the  sheriff  for  his  appearance  at  the 
return  of  the  writ  This  is  called  bail  to  the  sheriff^  in  order  to 
(fistinguish  it  from  bail  to  the  action,  bail  above,  or  special  bail, 
whichis  afterwards  required  to  be  put  in  to  abide  the  event  of  the 
suit 

At  common  law  the  sheriff  was  not  obliged  to  bail  a  defendant 
arrested  upon  mesne  process,  unless  he  sued  out  a  writ  of  main- 
prize,  though  he  might  have  taken  bail  of  his  own  account;  (2 
Sound.  60,  c.)  but  this  defect  in  the  law  was  afterwards  remedied 
by  statute.  (23  Hen.,  6,  c.  9.).  This  statute  of  Henry ,  was  once 
deemed  a  private  law,  (3  BuU.  Jf.  P.,  224,)  but  it  is  now  deter- 
mined to  be  a  public  act  of  which  the  courts  will  judicially  take 
notice.— 2  5atmd,  166,  b.  16 ;  16  Eaa,  320. 

Bail  to  the  sheriff  is  given  by  executing  to  him  a  bond,  with 
sufficient  sureties,  conditioned  for  the  parties'  appearance  at  the 
return  of  the  writ,  and  for  no  other  purpose.  (6  Bac,  Mr.^  181 ; 
1  Term  Rep.y  422.)  The  enactment  of  the  revised  statutes  on  this 
subject  is  as  follov^s:  (2  JR.  S.,  2d  ed.,  271,  §  11.)  Eveiy  defend- 
ant arrested  on  mesne  process,  is  entitled  to  be  discharged  upon 
executing  to  the  officer  maldngthe  arrest,  with  the  addition  ofhis 
name  of  office,  a  bond  in  a  penalty  equal  to  the  sum  endorsed  up- 
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on  the  writ,  with  two  sufl5cient  sureties,  conditioned  that  such  de- 
fendant will  appear  in  the  action  commenced  by  such  writ,  by 
putting  in  special  bail  within  twenty  days  after  the  return  day, 
specified  in  the  writ,  and  by  perfecting  such  bail,  if  required  ac- 
cording to  the  rules  and  practice  of  the  court. 

It  is  the  duty  of  the  sheriff  to  accept  such  bond  when  offered, 
provided  the  bail  is  good,  and  he  cannot  refuse,  and  if  he*  do  re^ 
fuse  he  is  liable  to  an  action  on  the  case  by  the  aggrieved  party. 
(1  John.  Rep.y  138 ;  7  Wend.  Rep.^  192.)  Nor  can  the  sheriff  re- 
fuse to  take  the  bond  because  there  are  more  than  two  sureties ; 
as  where  a  bond  was  offered  to  him  with  five  sureties,  three  of 
whom  were  respectively  worth  more  than  double  the  penalty  of 
the  bond  and  he  refused  to  take  it,  he  was  held  Uable  to  the  de- 
fendant for  refiisingto  liberate  him.  (5  MatUe  8f  Selw.  223.)  And 
the  clause  in  the  statute  requiring  the  sheriff  to  take  two  sureties 
is  merely  directory,  and  he  may  discharge  the- defendant  upon  a 
bond  with  one  surety  only,  or  without  any  bail,  as  he  pleases,  pro- 
vided he  has  him  on  the  return  day  of  the  writ  in  his  custody. 
6  John.  Rep.y  182. 

The  sheriff  must  also  take  reasonable  bail  if  it  be  tendered,  oth- 
erwise a  special  action  on  the  case  lies  against  him  by  the  de- 
fendant (2  Saund.y  59,  61,  c.  d.  1  Cromp.  Pr.,  51.)  But  in  or- 
der to  maintain  such  an  action,  it  must  appear  that  the  parties 
who  were  offered  as  bail,  had  sufficient  in  the  county  where  the 
arrest  was  made.  (15  Easty  320.)  It  does  not  seem,  however,  ne- 
cessary that  the  bail  offered  should  be  a  freeholder.  And  if  the 
sheriff  take  insufficient  sureties,  or  persons  who  do  not  inhabit 
within  the  county,  he  is  not  liable  to  an  action  for  an  escape ; 
(2  Savnd.j  60,  c.  61,  d.)  but  the  plaintiff  must  proceed  against 
him  by  attachment,  after  having  ruled  him  to  bring  in  the  body 
of  the  defendant — 1  DunL  Pr.y  167. 

The  sheriff  need  not  personally  arrest  the  defendant  before  tak- 
ing *he  bail  bond,  but  if  he  take  the  bail  bond  it  is  valid,  though 
no  formal  arrest  or  caption  of  the  defendant  was. made.  (1  Stra.j 
444, 643.)  But  the  bond  must  be  given  to  the  sheriff  himself,  and 
if  taken  m  the  name  of  his  deputy  it  is  void. — 1  7er»i  jR^.,  422. 
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And  although  the  sheriff  or  his  officers  may,  if  he  will,  dis- 
charge the  defendant  without  taking  a  bail  bond  or  any  other 
security  for  his  appearance,  provided  he  has  him  at  the  return  of 
the  writ ;  yet  if  he  have  him  not  then,  that  is,  if  he  have  him 
not  in  custody,,  and  neither  puts  m  special  bail,  nor  renders  the 
defendant  in  due  time,  he  will  then  be  answerable  in  an  action  for 
an  escape ;  (2  jS^at^nd,  61,  c. ;  1  Arch.  Pro.,  77 ;)  and  having  been 
guilty  of  a  breach  of  duty,  he  cannot  recover  over  against  the 
defendant,  {Peak^s  JV.  P.,  144,  n.;  8  Easty  171,)  unless  he 
subsequently  promise  to  indemnify  the  sheriff,  for  which  promise 
the  previous  moral  obligation  to  indemnify  is  a  sufficient  conside- 
ration. (14  John.  R.y  37^.)  And  if  the  sheriff  permit  the  de- 
fendant to  go  at  large  without  bail,  he  may  protect  himself 'by 
putting  in  and  perfecting  bail,  as  of  the  term  in  which  the  writ 
was  returnable,  but  after  an  action  for  an  escape  has  been  com-^ 
menced,  he  cannot,  stricU  juris  defeat  it  by  putting  in  bail  in  a 
wibsequent  term;  (1  Matde  Sf.  Selw.,  397;  6  Tawni.y  554,)  even 
admitting  that  he  would  be  allowed  to  put  in  bail  as  of  the  proper 
term. — Esp.  Rep.y  87 ;  2  Bos.  4r  Pidl.y  38 ;  sed  vide  7  Term.  Rep.y 
105. 

If  the  sheriff  have,  in  fact,  taken  a  bail  bond,  his  denial  that 
he  had  taken  one,  does  not  subject  him  to  an  action  for  an  escape. 
(6  Taunt.y  325.)  But  in  an  action  for  an  escape  upon  mesne 
process,  it  has  been  held  that  the  sheriff's  return  of  cepi  corpuSy 
and  proof  that  the  party  did  not  put  in  bail  above,  and  was  not 
in  the  sheriff's  custody  at  the  return  of  the  writ,  was  sufficient 
evidence  on  the  part  of  the  plaintiff.  (3  Campb.y  397.)  Though 
the  sheriff  is  not  bound  to  give  the  plaintiff  any  other  notice  of 
his  -having  taken  a  bail  bond  than  the  endorsement  on  the  vmt — 
7  John.  A,  137. 

The  bond  must  be  executed  before  the  return  day  of  the  writ 
upon  which  it  is  taken,  or  it  will  not  be  good,  and  is  void  in  the 
loads  of  even  the  assignee  of  the  sheriff,  and  the  court  put  their 
decision  upon  the  ground  that,  the  authority  of  the  sheriff  ex- 
pired with  (he  return  day  of  the  writ,  and  he  therefore  had  no  au- 
tkoiity  to  require  the  bond.  {Ld.  Raym.,  363 ;  4  Made  fy  SMto., 
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369.)  And  it  must  be  entirely  filled  up  before  the  bond  is  exe» 
cuted,  or  it  is  void ;  (3  Campb.,  181 ;)  and  it  must  be  equal  to 
the  sum  endorsed  on  the  writ,  in  its  penal  part,  or  when  the  writ 
is  bailable  of  course,  to  the  sum  expressed  in  the  €u:  etiam  part  or 
body  of  the  writ  This  however  is  merely  directory  to  the  sheriff, 
and  a  mistake  in  the  sum  for  which  the  bond  is  taken  will  not 
avoid  it  if  no  intention  to  harrass  or  oppress  the  defendant  is 
shown.— jB«rr.  JR.,  331 :  2  WUs.  JR..  69. 

As  to  the  form  of  the  bound,  it  must  be  given  to  the  sheriff  as 
the  statute  directs,  by  his  name  of  office,  with  the  condition  that 
the  defendant  will  appear  by  putting  in  special  bail  in  the  action 
named  in  the  writ,  within  twenty  days  after  the  return  day  specified 
in  the  writ,  and  by  perfecting  such  bail,  if  required,  according  to 
the  rules  and  practice  of  the  court  (2  it  5.,  2d  ed.,  271,  ^  IL) 
It  is  only  necessary  that  the  condition  be  substantially  set  forth  as 
required  by  the  statute,  and  a  trifling  inaccuracy  will  not  vitiate 
the  bond.  (6  Term.  A.,  702.)  The  statute  does  not  require  the  . 
nature  of  the  action  to  be  set  forth  in  the  condition,  or  the  name 
of  the  plaintiff,  and  therefore  a  bond  omitting  these  has  been  held 
good,  and  the  name  of  the  court  is  only  required  to  be  substan- 
tially set  forth  in  the  bail  bond.  (1  John.  R.,  620.)  But  if  the 
condition  be  that  the  defendant  shall  appear  on  a  day  not  in  term, 
that  is  an  impossible  condition,  and  void ;  and  if  it  be  to  appear 
on  a  day  different  from  the  return  day  of  the  writ,  or  in  a  dif* 
ferent  court  from  that  whence  the  writ  issued,  it  is  void,  as  it  is 
not  a  comphance  with  the  process.  ( 1  Dunl.  Pr.,  159.)  It  is  the 
same  if  the  cause  of  action  be  mistaken,  as  if  trespass  on  the 
case  upon  promises  be  inserted  when  the  action  is  trover  or 
trespass,  and  so  vice  versa.  {Stra.  A.,  1166.)  There  is  no  set 
form  of  words  for  these  bonds,  but  if,  in  substance,  they  appear 
according  to  the  design  of  the  writ  it  is  sufficient,  therefore  any 
trifling  informality,  or  variance  of  the  condition  firom  the  writ, 
in  the  description  of  the  plea,  or  of  the  time  and  place  of  ap- 
pearing,  wUl  not  avoid  the  bond ;  but  there  most  be  a  condition, 
and  if  there  is  none  the  bond  is  void*  (1  Term.  iZep.,  240 ;  S 
Smmd.,  60.)    When  the  bcmd  is  given  on  the  airest  as  mere 
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temporary  security,  and  it  is  agreed  that  the  defendant  shall  furn- 
ish other  baily  and  if  he  does  not  do  so  the  bond  shall  be  inopera^ 
tive,  the  sheriff  cannot  enforce  this  bond,  but  may  give  it  up  to 
the  security,  and  require  new  bail,  and  if  it  is  not  given  he  may 
again  arrest  the  defendant,  and  confine  him  until  he  gives  new 
baiL  (7  Wend,  it.,  188.)  The  reason  given  for  this  is,  that  the 
taking  of  the  temporary  bond  was  a  mere  humane  relaxation  on 
the  part  of  the  officer,  for  the  benefit  of  the  defendant,  and  that 
the  bond  was  never  delivered  for  the  purposes  required  by  the 
statute,  and  was  therefore  inoperative  and  void  as  against  the 
surety. 

And  the  security  taken  by  the  sheriff  must  be  a  bond ;  any 
other  undertaking  is  void. — 1  Term,  A.,  418. 

The  sheriff  arrested  Richard  Stephens  by  virtue  of  a  writ  of 
latitat  out  of  the  court  of  king's  bench,  and  discharged  him  un- 
der the  following  agreement,  made  by  the  defendant : 

''In  the  king's  bench.    J.  Torriano,  gent.,  against  Richard 

Stephens.    Returnable  on  Thursday  next,  after  eight  days  of  St. 

Hilary.    Damages  Je40,  bail  for  JC35.7.     Theahstcne  by  Evans 

attorney.    I  do  hereby  imdertake  to  put  in  good  bail  on  or  before 

the  return,  or  surrender  the  body  to  Mr.  S*  Rogers  one  of  the 

officers  to  the  sheriff  of  Surry,  or  on  default  pay  debt  and  costs. 

Dated  24th  December,  1782. 

"  S.  REEVES.'^ 

The  sheriff  was  obliged  to  pay  to  the  said  J.  Torriano  forty-four 
pounds  debt  and  costs  by  vurtue  of  an  attachment  against  him, 
which  the  plaintiff  had  paid  to  the  sheriff. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
plaintiff  was  entitled  to  recover,  upon  the  agreement,  upon  any  of 
the  counts  of  his  declaration. 

MiuTstj  justice,  decided,  that  the  statute  in  such  cases  pre- 
scribed the  form  of  the  security,  and  declared  all  others  void,  and 
that  the  security  must  be  in  the  form  prescribed  by  the  statute. 
The  constant  usage  since  the  passing  of  the  act,  was  for  the  she* 
riff  to  take  a  bond,  but  the  one  in  question  was  only  a  simple 
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contracty  and  not  of  so  high  a  nature  as  the  security  required  by 
the  statute. 

BuUeTf  justice,  said  that  the  undertaking  was  void  in  every 
point  of  view.  That  the  statute  did  not  authorize  the  sheriff  or 
his  officers  to  take  obligations  for  the  appearance  of  the  defend- 
ants whom  they  arrested,  and  that  the  sheriff  could  not  take  a 
bond  in  any  other  form  than  that  prescribed  by  the  statute,  though 
the  plaintiff  in  the  action  might,  or  his  attorney  might,  and  that 
that  was  the  distinction  between  the  cases.  The  same  point  was 
afterwards  presented  to  the  court  in  another  case,  (7  Term.  Rep.j 
109,)  and  they  adhered  to  the  doctrine  established  in  this  case. 

The  same  doctrine  has  been  held  in  this  state,  in  a  case  involv- 
ing a  similar  principle. — 8  John.  JR.,  98. 

Sirongy  a  deputy  of  the  sheriff  of  Oneida,  arrested  one  Henry 
Pitcher  and  Isaac  Spoor  on  a  capias,  and,  instead  of  requiring 
firom  them  a  bond,  took  from  them  a  promissory  note,  and  gave 
to  them  a  receipt  of  which  the  following  is  a  copy : 

^^  Received  from  Heriry  Pitcher  a  promissory  note  drawn  by  Mi- 
Humid  Tompkins  and  JVehemiah  Tompkins^  payable  to  Henry 
Pitcher  or  order,  dated  May  9th,  1809,  and  payable  the  1st 
May,  1809,  which  is  left  in  my  hands  to  be  applied  to  the  settle- 
ment of  a  demand,  on  which  he  is  sued,  in  favor  of  Jficholas 
KUmorey  and  also  to  the  settlement  of  a  demand  of  Henry  Avery 
and  Charles  Sv/ydam  against  Isaac  Spoor^  on  which  said  Spoor 
also  is  sued.  It  is  understood  that  the  said  PUeher  and  Spoor  are 
to  attend  to  the  entry  of  special  bail,  in  the  said  causes  in  due 
season,  and  to  do  whatever  is  necessary  to  be  done,  to  indemnify 
said  Strong  f  as  sheriff,  in  said  suits,  or  to  forfeit  the  amount  of 
said  note. 

"JEREMIAH  STRONG/' 

It  was  admitted  that  the  plaintiff  was  deputy  sheriff,  and  acted 
as  such  when  he  took  the  note,  and  gave  the  receipt;  and  the 
judge  was  of  opinion  that  the  evidence  was  sufficient  to  pre- 
vent the  plaintiff's  recovery.  The  plaintiff  offered  to  prove  that 
he  had  paid  the  moneys  recovered  by  the  plaintiff  in  the  suits 
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mentioned  in  the  receipt,  but  the  judge  rejected  the  evidence, 
and  non-suited  the  plaintiff.  A  motion  was  made  to  set  aside  the 
non-suit,  and  for  a  ney^  trial.  . 

The  court  dedded  that  the  bond  was  void,  and  the  deputy  she- 
riff had  no  right  to  take  it ;  that  it  was  not  such  a  security  as  the 
statute  authorized  the  sheriff  to  take,  and  could  not  be  enforced; 
to  give  effect  to  such  contracts  would  lead  to  the  greatest  abuse 
and  oppression,  and  would  be  suffering  the  provisions  of  a  very 
beneficial  statute  to  be  eluded. 

And  an  undertaking  by  the  attorney  that  the  defendant  shall 
^ve  bail  is  also  void. — 4  East,  688. 

The  bond  is  also  void  if  taken  for  any  other  purpose  than  in 
the  proper  discharge  of  the  duties  of  his  office.  The  words  of 
the  statute  are :  (2  JR.  S.,  2d  ed.,  214,  §  60,)  No  sheriff  or  other 
officer  shall  take  any  bond,  obligation  or  security,  by  color  of 
his  office,  in  any  other  case  or  manner  than  such  as  are  provided 
by  law;  and  any  such  bond,  obligation  or  security,  taken  other- 
wise than  as  herein  directed  shall  be  void.  It  was  upon  this  sta- 
tute that  the  agreements  mentioned  in  the  above  cited  cases  were 
declared  void,  as  being  against  the  policy  of  the  law,  and  tend- 
ing to  promote  oppression. 

It  is  difficult  to  lay  down  any  precise  rule  in  these  cases,  but  it 
may  be  safely  said  that,  when  the  sheriff  only  takes  such  bonds 
as  the  law  authorizes,  without  attempting  to  save  to  himself  or 
procure  for  himself  a  compensation  which  the  statutes  do  net 
allow  him,  or  to  evade  those  responsibilities  which  are  inherent 
to  the  nature  of  his  office,  his  bonds  will  stand  the  test  of  judicial 
scrutiny,  and  the  courts  will  sustain  them. 

When  the  sheriff  may  sue  the  bond  taken  by  him,  for  his  own 
benefit,  and  the  proceedings  thereon,  and  when  he  may  assign 
it  to  the  plaintiff  will  be  sufficiently  treated  of  in  the  chapter  upon 
attachments. 

It  was  formerly,  before  the  Revised  Statutes,  optional  with  the 
sheriff  to  accept  or  not,  the  surrender  of  the  principal  in  discharge 
of  the  bail  bond.  (4  East,  588.)  But  when  the  party  did  sur- 
render himself  to  the  sheriff  before  the  return  of  the  writ,  and 
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that  simender  was  accepted,  the  bond  might  have  been  cancelled ; 
after  which  the  plaintiff,  could  ndther  proceed  against  the  sheriff, 
nor  maintsdn  an  action  against  him  for  not  assigning  the  bond. 
(2  Saimd.f  61,  c.)  But  in  order  to  enable  the  bail  to  the  sheriff 
to  exonerate  themselves  without  the  expense  and  delay  of  enter- 
ing special  bail,  it  is  provided : — 2  R.  S.,  2d  ed.^  304,  §  30,  31 : 

Whenever  a  bail  bond  shall  be  taken  on  the  arrest  of  a  de- 
fendant, the  bail  therein  may  surrender  their  principal,  or  he  may 
surrender  himself  in  exoneration  of  his  bail,  in  the  same  manner, 
except  as  hereinafter  modified,  before  the  same  officers  and  with 
the  like  effect  as  provided  with  respect  to  special  bail. 

To  effect  such  surrender  two  copies  of  such  bond,  proved  by 
the  affidavit  of  the  sheriff  to  whom  the  same  was  given,  or  of  a 
subscribing  witness  thereto,  to  be  true  copies,  shall  be  produced, 
instead  of  certified  copies  of  a  bail  piece ;  and  an  order  of  com- 
mitment shall  be  made  on  one  of  such  copies,  and  be  delivered 
to  the  sheriff,  and  the  other  of  such  copies  shall  be  filed  vdth  the 
order  for  the  discharge  of  the  bail  and  with  the  other  papers  in 
such  proceeding,  with  the  clerk  of  the  court  in  which  the  action 
may  be  pending. 


CHAPTER  V. 


Fieri  Facias* 

None  of  the  duties  of  the  sheriff  are  more  important,  and  fre- 
quently none  are  more  intricate,  than  those  required  of  him  in  the 
execution  of  the  writ  of  fieri  facias.  The  numerous  and  scattered 
dedsions  of  the  law,  the  various  alterations  and  modifications 
made  by  statutes,  the  conflicting  claims  of  judgment  creditors,  the 
valid  or  fraudulent  assignments  of  debtors,  &c,  &c.,  are  continu- 
ally throwing  difficulties  in  his  way,  which  require  judgment  and 
sagacity  to  contend  against,  and,  if  he  proceeds  at  his  own  peril, 
an  intimate  acquaintance  with  his  duties,  to  surmount. 

The  nature  of  this  work  permits  us  to  consider  this  writ  so  far 
only  as  the  sheriff  is  immediately  concerned  with  it,  which  in- 
cludes the  authority  given  him  by  it,  and  the  mode  of  carrying 
that  authority  into  effect ;  the  manner  of  its  execution,  the  pro- 
perty liable  to  it,  and  his  necessary  proceedings  under  it  And 
in  attempting  to  do  thi^  we  shall  endeavor  to  follow  the  writ 
from  its  reception  by  the  sheriff,  until  its  final  consununation  in 
the  sale  of  property. 

At  common  law,  the  party  receiving  a  judgment  could  not  have 
execution  against  the  body  or  lands  of  the  other  party,  except  in 
special  cases ;  but  have  execution  only  of  his  goods  and  chattels, 
of  his  com,  and  of  other  present  profits  of  his  land ;  for  which 
purpose  the  law  gave  him  two  several  writs  to  be  sued  within  the 
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year ;  one  called  a  fieri  facias,  which  was  only  of  the  goods  and 
chattels ;  the  other  a  levari  facias,  whereby  the  sheriff  was  com- 
manded that  of  the  lands  and  chattels  of  the  defendant  he  should 
cause  to  be  levied,  &c.  A  writ  of  elegit  was,  by  the  statute  of 
Westminster  2d,  given  in  order  to  have  execution  of  the  lands 
themselves.  All  these  objects  are  now  effected  in  this  state,  by 
means  of  the  fieri  facias  alone;  under  which  every  species  of 
property  which  is  subject  to  execution  may  be  levied  upon,  and 
sold  in  satisfaction  of  the  judgment — 2  JR.  jS^.,  2d  ed,  287. 

We  will,  in  the  first  place  treat  of  the  Writ  of  Fieri  Facias, 
and  of  the  sheriff's  proceedings  under  it,  as  regards  personal  pro- 
perty. 

In  substance  the  writ  of  fieri  facias  is  a  command  to  the  sheriff 
that  of  the  goods  and  chattels  of  the  party  he  cause  to  be  made 
the  sum  recovered  by  the  judgment  (specifying  it  according  to  the 
form  of  action)  and  that  he  have  the  money  and  the  writ  before 
the  judges  of  the  court  from  which  it  issues,  on  the  return  day 
thereof,  and  generally  containing  a  clause  authorizing,  if  sufficient 
goods  and  chattels  cannot  be  found,  the  sale  of  real  estate. — 2  R. 
5.,  2d  6(2.,  291,  §  24;  haw  returned  in  JVew  York,  see  note  end 
of  the  chapter. 

The  Revised  Statutes  provide,  {Ihid,  289,  §  17,)  that  the  title 
of  any  purchaser  in  good  faith,  of  any  goods  or  chattels,  acquired 
prior  to  the  actual  levy  of  an  execution,  without  notice  of  such 
execution  bemg  issued,  shall  not  be  divested  by  the  fact  that  such 
execution  had  been  delivered  to  the  officer  to  be  executed  before 
such  purchase  was  made. 

By  the  common  law,  goods  were  bound  fi*om  the  teste  of  an 
execution,  so  that  the  title  of  a  fair  purchaser  was  often  defeated 
by  this  fiction.  The  statute  of  29  Charles  2d,  chapter  3d,  §  16, 
interfered  against  this  palpable  injustice,  and  restricted  such  an 
effect  to  sales  made  after  the  delivery  of  the  writ  to  the  sheriff. 
(12  John,  Rep,j  406;  18  id.  311.)  The  fiction  however,  still  re- 
mained between  the  time  of  the  delivery  to  the  sheriff,  and  the 
time  of  an  actual  levy,  so  that  a  fact,  of  which  an  innocent  pur- 
chaser would  not  be  apprised,  operated  to  strip  him  of  his  proper- 
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ty.  The  above  section  was  proposed  to  remedy  this  evil,  and  to 
carry  out  the  principle  of  the  statute  of  Charles  II.  It  is  so  guard- 
ed, in  the  opinion  of  the  revisers,  {Revisers^  noteSj  3,  Rev.  Stat,y 
727,)  that  a  plaintiff  cannot  be  injured,  whilst  the  officer  is  inci- 
ted to  vigilance,  and  trade  and  commerce  protected  5  and  no  one 
can  suffer  from  the  negilgence  or  fraud  of  an  officer  holding  an 
execution.  Since  this  statute,  the  question  between  the  sheriff  and 
a  boTia  fide  purchaser  must  turn  entirely  upon  the  validity  of  the 
levy  actually  made.  And  a  levy  on  personal  property  which 
in  law  is  valid  as  against  the  defendant  in  the  execution, 
and  will  justify  a  sale  under  it,  will  operate  to  defeat  a  subse- 
quent purchaser,  though  bona  Jide,  and  for  a  valuable  considera- 
tion. (11  Wend.  Rep,y  548.)  But  even  before  the  statute,  if  the 
writ  lay  dormant  in  the  hands  of  the  sheriff  without  levy  for  a 
considerable  length  of  time,  a  boTia  fide  sale  was  valid.  (9  John. 
Rep.j  133.)  But  the  statute  being  made  in  favor  of  purchasers, 
does  not  alter  the  law  as  between  thepai-ties ;  therefore,  if  the  ex- 
ecution be  tested  in  the  defendant's  life  time,  it  may  be  taken  out, 
and  executed  after  his  death.  (Ld.  Raym.y695y  850 ;  WiUes,  131 ; 
1  Bo^.,  fyPvU.y  571 ;  12  Mod.  Rep.^  5.)  And  the  sheriff  deriving 
his  authority  from  the  writ,  it  has  been  holden,  that  if  the  plain- 
tiff die  after  a  fieri  facias  sued  out,  it  may  be  executed  notwith- 
standing, and  his  executor  or  administrator  shall  have  the  money. 
Or  if  the  plaintiff  have  made  no  executor,  or  administration  be  not 
committed,  the  money  must  be  brought  into  court,  and  then  depo- 
sited. {Ld.  Raymond,  1073  ;  Salk.,  322.)  But  there  always  was 
a  material  difference  between  the  case  of  ?Lfi.Ja.y  in  England,  and 
the  state  of  New-York,  arising  from  the  doctrine  of  market  overt ; 
and  which  rendered  the  application  of  a  statute  similar  to  our 
own  less  necessary  there  than  here*  In  England,  if  a  defendant 
sells  in  market  overt,  even  after  the  delivery  of  the  writ  to  the 
sheriff,  it  divests  the  goods  of  the  lien ;  it  was  otherwise  however 
in  New  York,  to  which  state  the  doctrine  did  not  extend. — 8  Co^. 
B.,  238. 

On  the  reception  of  a  fi.  fa.,  as  on  the  reception  of  other  minis* 
terial  writs,  it  is  the  duty  of  the  sheriff,  if  it  be  regular  on  the 
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face,  to  obey  its  authority,  not  to  dispute  it.  He  is  not  bound  to 
enquire  whether  there  is  a  judgment  to  support  the  execution  or 
whether  the  execution  corresponds  exactly  with  the  judgment ;  if 
it  is  regular  on  its  face,  it  is  hb  duty  to  execute  it ;  if  there  be  any 
irregularity,  that  affects  the  parties,  not  the  ministerial  officer.  (12 
Wend.  96.)  And  it  is  a  general  principle  that  all  process  must  be 
served  on  or  before  the  return  day.  If  the  sheriff  omits  to  levy 
until  the  return  day  is  past,  the  execution  is  dead.  (2  Caines*  R.y 
143;  13/.i{.,256.)  It  has  even  been  held  that  it  is  his  duty  to  levy 
as  soon  as  the  writ  comes  to  his  hands,  if  the  plaintiff  show  him 
property  to  levy  on ;  and  if  he  refuses,  that  an  action  may  be 
supported  against  him  for  so  doing.  (18  Serg.  tf  Ratde^s  Rep. 
450.)  And  ad  ^e  latest  period  for  making  the  levy  is  the  return 
day  of  the  writ,  if  therefore  the  sheriff,  having  two  executions  in 
his  hands,  against  the  same  defendant,  the  prior  one  being  first  re- 
turnable, make  a  levy  under  that  execution  after  the  return  day, 
but  before  the  junior  execution  is  returnable,  he  must  apply  the 
proceeds  of  the  levy  in  satisfaction  of  the  junior  execution.  (13 
John.  Bep.f  255.)  And  if  the  sheriff  levy  after  the  return  day,  by 
the  direction  of  the  plaintiff's  attorney,  he  and  the  attorney  are 
both  trespassers ;  but  no  action  vrill  lie  against  the  plaintiff  or  his 
attorney  for  not  countermanding  an  execution  after  the  return 
day.  (4  John.  Rep.,  450.)  It  is  also  the  duty  of  the  sheriff  on  the 
receipt  of  any  execution  to  endorse  thereon  the  year,  month,  day, 
and  hour  of  the  day,  when  he  received  the  same. — 2  Rev.  Stat.  2d 
ed.  288  §  10. 

And  if  there  be  several  executions  issued  out  of  a  court  of  re- 
cord against  the  same  defendant,  that  which  shall  have  been  first 
delivered  to  an  officer  to  be  executed,  shall  have  preference,  not- 
withstanding a  levy  may  be  first  made  under  another  execution ; 
but  if  a  levy  and  sale  of  any  goods  and  chattels  shall  have  been 
made  under  such  other  execution*,  before  an  actual  levy  under  the 
execution  first  delivered,  such  goods  and  chattels  shall  not  be  levi- 
ed upon  or  sold  by  virtue  of  such  first  execution. — 2  R.  S.2ded. 
289  §14;  4  Cow.,  411,  469. 

The  sherifi^s  endorsement  of  the  time  when  he  received  an  ex- 
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ecutioD  will  eonclude  him  in  respect  to  the  creditor.  ( 1  HtdPs  Rep. 
579.)  And  a  fi.  fa,  sent  to  the  sheriff  and  received  by  him  previ- 
ous to  the  signing  and  filing  of  the  record,  is  not  irregularly  issued 
if  the  sheriff  be  directed  to  endorse  it  as  received  of  a  subsequent 
day,  and  on  that  day  the  record  be  actually  signed  and  filed,  and 
a  levy  be  not  made  until  such  procee(fings  are  had..  (22  Wend., 
656.)  The  sheriff  pro  hoc  vice  is  the  special  agent  of  the  plaintiff. 
The  sheriff  may  be  made  his  spedal  agent  as  well  as  any  other 
person,  and  cannot  be  said  to  hold  the  writ  as  sheriff  until  the 
time  expired    In  that  sense  the  writ  was  not  issued  until  the 
proper  time.    It  may  be  said  to  have  lain  with  him  as  a  private 
agent  until  that  period ;  for  he  was  in  this  respect  under  the  con- 
trol of  the  plaintiff's  attorney.  The  delivery  of  a  writ  is  as  much 
an  act  in  pcds,  as  the  delivery  of  personal  property,  which  may  al- 
ways be  qualified  so  as  to  make  the  receiver  a  mere  bailee  or 
agent  up  to  a  certain  time,  and  the  absolute  owner  afterwards. 
And  in  the  case  of  an  execution  the  attorney  has  power  under  his 
p^eneral  warrant  to  control  the  sheriff,  and  make  a  deputy  his  pri- 
vate agent  (6  Cow.,  467 ;  7  id.  739.)  And  in  a  judgment  against 
several  defendants  it  is  competent  to  the  plaintiff's  attomqr  to  di- 
rect the  sheriff  to  whom  the  fi.  fa.,  is  delivered,  to  levy  on  the 
property  of  all  or  either  of  the  defendants ;  and  it  seems  the  court 
will  not  look  into  equities  as  between  the  defendants  to  control 
such  direction.  (22  Wetid.  Rep.,  569.)  So  it  has  been  held  that 
where  a  sheriff  misconstrues  instructions  recaved  firom  a  plaintiff 
in  a  fi.  fa.,  and  relinquishes  the  property  on  which  he  had  levied, 
he  may,  even  after  the  return  day  of  the  execution  retake  the  prop- 
erty ;  though  in  the  mean  time  it  has  been  transferred  by  the  de- 
fendant to  other  creditors,  for  pre-existmg  debts,  but  who  have 
not  taken  possession  of  the  same.  (1  Wend,  Rep,  365.)    And  al- 
though, ordinarily,  where  a  levy  has  been  made  on  property  by 
virtue  of  an  execution  to  an  amount  sufficient  to  satisfy  the  debt, 
the  plfdntiff  is  not  permitted  to  withdraw  the  process  and  make  a 
levy  upon  other  property ;  yet  the  court  will  not  set  aside  a  second 
execution  where  one  of  several  defendants  has  induced  the  sheriff 
to  disregard  the  directions  of  the  plaintiff's  attorney,  and  to  make 
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a  levy  under  the  first  execution  threatening  to  involve  the  plain* 
tiffin  litigation.  (22  Wend.,  569.)  The  plaintiff  in  this  case  had 
a  right  to  consider  the  fi.  fa.,  as  totally  unexecuted.  Thus  an  ex* 
ecution  may  at  any  time  be  countermanded  by  the  attomqr  who 
issued  it;  and  the  sheriff  is  bound  to  obey  his  instructions,  and  sus* 
pend  proceedings  upon  the  execution  whenever  he  is  directed  so 
to  do ;  imless  it  be  a  case  of  collision  between  the  parties  for  the 
obvious  purpose  of  defiraudii^  the  sheriff  out  of  the  fees,  the 
plaintiff  and  his  attorney  both  being  insolvent  or  irresponsible. — 4 
W€nd.y  480. 

A  sheriff  cannot  discharge  an  execution  without  payment  If 
he  returns  the  execution  satisfied,  upon  receiving  the  defendant's 
note  instead  of  mon^,  it  is  no  satisfaction  of  the  judgment  or 
execution.  ( 1  Coto.,  46,  n,  a ;  4  ib.,  553.)  But  if  after  a  levy  on  a 
fi.  fa.,  the  officer  discovers  that  the  property  is  subject  to  an  amount 
sufficient  to  exhaust  the  property,  he  may  return  th^  fi.  fa.,  nulla 
hofULy  and  a  ca.  sa.  subsequently  issued  will  not  be  irr^ular.  So  on 
a  ca.  sa.  if  the  sheriff  take  a  promissory  note  in  satisfaction  of  the 
execution,  and- discharge  the  defendant,  it  is  void  as  between  the 
sheriff  and  the  maker ;  and  the  plaintiff  may  sue  the  sheriff  for  an 
escape  But  if  the  plaintiff  ratify  the  transaction,  he  may  charge 
the  sheriff  as  for  money  had  and  received,  with  interest  on  the 
amount  from  the  return  day  of  the  ca.  sa.,  and  then  it  would  ap* 
pear  that  the  note  becomes  valid  as  between  the  sheriff,  and  the 
maker.  (6  Cow,y  465.)  Thus  the  sheriff  has  not  the  power  to 
discharge  an  execution,  even  by  returning  it  satisfied,  unless  he 
proceed  and  execute  it  in  due  course  of  law.  His  taking  the 
defendant's  note,  though  negotiable,  receipting  it  as  payment  in 
full,  and  returning  the  execution  satisfied,  will  not  operate  as  a 
legal  discharge  of  the  execution ;  even  though  the  defendant  af-* 
terwards  pay  such  note  to  a  third  person  to  whom  it  has  been 
transferred.  (1  Cow,,  46.)  But  when  the  officer  takes  security 
for  the  debt  in  the  regular  course  of  the  execution,  this  will 
be  a  satisfaction.  As  if  he  levy  under  a  fi.  fa.  and  take  a  receipt 
of  the  goods  as  security  for  the  debt;  and  this  though  the  jnto- 
perty  seized  be  insufficient,  provided  the  security  thereupon  taken 
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be  for  the  whole  debt  (12  John,  Rep,,  207.)  And  in  such  case 
if  the  oiScer  on  levying  an  execution,  deliver  the  goods  to  a  third 
person,  on  his  giving  a  receipt  to  return  them,  or  pay  the  amount 
of  the  execution,  he  cannot  afterwards  take  other  goods  of  the 
defendant  in  the  execution.  {Ibid.)  And  it  is  immaterial  whe- 
ther the  property  originally  taken  was  sufficient  to  satisfy  the  ex- 
ecution or  not ;  or  that  the  officer  had  been  unable  to  recover 
any  thing  on  his  receipt. 

Ndither  can  the  sheriff  with  his  own  money  pay  the  plaintiff  on 
an  execution  out  of  the  property  of  the  defendant,  nor  can  he 
take  a  bond  or  other  security,  and  detain  the  execution  in  his 
hands,  and  use  it  afterwards  to  enforce  the  payment  of  the  mo- 
ney advanced  by  him.    (7  John.  £.,  426  ;  1  Luiu).y  389.)    The 
Supreme  Court  remark :    The  practice  of  sheriffs  of  paying  exe- 
cutions themselves,  and  taking  security  and  judgment  bonds  from 
the  party  over  whom  they  have  at  the  time  such  means  of  coer- 
cion, is  to  be  strictly  and  vigilantly  watched  by  the  courts.  Such 
humanity  is  imposing,  but  it  may  be  turned  into  cruelty.    Nothing 
IB  more  important  to  the  honor  of  the  administration  of  justice, 
than  that  the  officers  of  the  court  should  not  use  its  process  as  the 
means  of  making  unequal  bargains,  and  taking  undue  advantage.* 
(7  John.  Rep»f  426.)  Thus,  where  a  deputy  sheriff  having  a  fi.  fa* 
in  his  hands  agreed  with  the  defendant  in  the  execution  to  delay 
the  sale,  and  to  join  with  the  defendant  in  makmg  a  note  on 
which  money  should  be  raised,  and  applied  to  the  satisfaction  of 
the  judgment,  provided  that  he  should  still  retain  the  execution 
in  his  hands ;  and  if  he  was  called  on  for  payment  of  the  note, 
might  then  proceed  to  sell  for  his  own  indemnity.    The  note  was 
accordingly  made,  the  money  raised  and  paid  over  to  the  agent 
for  the  creditor's  attorney ;  the  officer  at  the  same  time  informing 
the  s^ent  that  the  execution  was  still  to  be  kept  in  life  for  his  own 

*  A  sheriff  having  been  attached  for  not  returning  a  fi.  fa.,  the  deputy. to 
whom  it  had  been  delivered  paid  the  judgment  and  look  an  assignment  of  it 
for  his  own  indemnity ;  held  that  he  coohl  not  enforce  the  collection  of  the 
judgment  by  executioui  though  the  defendant  had  promised  to  pay  it. — 6  Hill 
A^.,  566. 
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indemnity.    The  officer  h&ng  afterwards  called  upon  for  the  pay* 
ment  of  the  note,  sold  the  defendant's  property  under  the  execu- 
tion.   Held,  (15  John.  jR.,  443,)  that  the  payment  to  the  judg* 
ment  creditor,  not  being  a  conditional  payment,  was  a  satisfaction 
of  the  judgment,   and  therefore  the  execution  was  speatf  and 
could  not  be  used  by  the  officer  to  enforce  his  own  agreement 
with  the  debtor,  such  agreement  also  being  illegal,  and  tending 
to  oppresion  and  abuse;  and  that  the  defendant  in  the  executi(»i 
might  maintain  an  action  of  trespass  against  the  officer  for  the 
property  taken  and  sold  by  him.    In  this  case  the  creditor  recei* 
ved  his  money,  and  gave  a  receipt  for  it  to  the  officer,  without 
any  stipulation  or  condition.     The  court  therefore  deemed  the 
debt  satisfied  as  to  the  judgment  creditor ;  and  that  fact  being  es- 
tablished, the  law,  founded  on  wise  policy,  conaders  the  officer 
aajunettis  officii.    The  direct  and  sole  object  of  the  fi.  fa.  was^to 
raise  the  money  to  satisfy  the  judgment  creditor;  that  object  be- 
ing attained,  the  power  conferred  by  the  writ  is  spent,  and  the 
officer  is  not  permitted  to  use  it  for  enforcmg  any  bargain  in  which 
he  may  think  himself  aggriered.    The  court  further  observe:  To 
allow  any  man  to  wield  the  process  of  our  courts  in  order  to  ex* 
act  such  a  measure  of  justice  as  he  may  think  due  to  himselfy 
would  not  only  lead  to  oppression  and  abuse,  but  would  tend  to 
subvert  the  foundation  of  private  rights  and  of  civil  liberty.    ( 15 
John.  Rep.y  445.)    But  an  agreement  entered  into  by  a  third  per* 
son,  on  receiving  property  levied  on  by  the  sheriff,  to  deliver  it 
to  the  sheriff*  on  request,  or  pay  the  defr^,  is  a  valid  obligation 
within  the  statute  (2  it.  5.,  2d  ed.,  214,  ^  60)  declaring  void  all 
bonds  taken  by  a  sheriff  or  other  office  by  color  of  his  office,  &c 
The  statute  forbids  what  is  illegal  only,  it  vitiates  securities  taken 
for  ease  and  favor,  and  does  not  render  void  securities  authorized 
ather  by  common  law  or  statute.    Unless  there  is  duress  or  op- 
pression, or  illegal  exaction,  the  bond  is  good. — 21  Wend,  IL, 
605. 

The  couijse  of  our  remarks  leads  us  to  consider  the  levy  itsel£ 
What  constitutes  a  levy,  according  to  the  practice  in  this  state, 
has  been  well  setded,  and  is  not  now  open  to  dispute.    The  offi- 
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cer  must  take  actual  possession,  and  for  this  purpose  the  goods 
and  chattels  should  be  within  and  subject  to  his  disposition  and 
control.  It  is  not  necessary  that  he  should  remove  them,  or  leave 
an  assistant  in  possession ;  they  may  be  left  with  the  deiendant, 
at  th^  risk  of  the  plaintiff  or  the  officer,  or  security  for  delivery 
at  a  future  day  be  taken.  And  making  actual  levy  upon  part 
of  the  property  of  the  defendant,  and  including  in  the  inventory 
other  property,  n/otinthe  view  of  the  officer,  is  not  such  a  levy 
upon  such  other  property  as  will  secure  a  priority,  in  conflict  with 
other  executions,  although  the  property  be  designated  by  the  de* 
fendant,  and  entered  with  his  assent  upon  the  inventory.  (19  W, 
J2.,  495.)  The  goods  must  also  be  within  the  power  of  the  she^ 
riff;  and  where  the  sheriff  merely  seized  a  few  articles  outside  of  a 
store  or  ware  house,  and  proclaimed  a  levy  on  the  goods  locked  up 
in  the  store,  the  court  held  this  not  to  be  a  levy,  but  that  the  she» 
riff  ought  to  break  open  the  store,  (not  a  dwelling,)  and  actually 
seize  the  goods  and  take  an  inventory  of  them.  (16  J.  IL,  287.) 
Further,  the  acts  of  the  sheriff  in  making  the  ]evy  should  be  pub- 
lic, op^i  and  unequivocal;  he  should  assert  his  title  to  the  goods, 
and  nothing  should  be  done  by  him  to  cast  concealment  over  the 
transaction.  It  seems  that  the  acts  of  thesheriff,  as  to  the  assert- 
ing of  his  rights,  and  the  divesting  of  the  possession  of  the  de- 
fendant, should  be  of  such  a  character  as  would  subject  him  to 
an  action  of  trespass,  but  for  the  protection  of  the  execution.  (14 
Wend.  Rep.j  123 ;  3  Ibid,  446.)  And  where  a  sheriff  received 
an  execution,  and  went  with  it  in  his  pocket  to  the  house  of  the 
defendant,  but  took  no  inventory,  and  did  no  act  to  enforce  the 
execution  for  eleven  months  afterwards,  not  even  apprising  the 
defendant  of  the  fact,  it  was  held  that  no  such  levy  had  been 
made  as  would  debar  the  landlord  of  the  house  occupied  by  the 
defendant  from  claiming  tiie  rent  due  to  him,  although  it  accrued 
subsequent  to  the  pretended  levy.  (14  Wend.,  123.)  But  the 
ODussion  of  the  officer  at  the  time  of  the  levy,  to  make  a  public 
avowal  of  his  doings,  will  not,  per  se,  effect  the  validity  of  the 
levy,  when  the  fact  of  the  actual  levy  is  incontrovertibly  esta- 
blished, although  such  omission  be  at  the  request  of  the  plaintiff 
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in  the  execution.  (11  Wend,  i?.,  548.)  Any  other  rule  would 
put  it  in  the  power  of  the  defendant  in  the  execution,  under  the 
Revised  Statutes,  greatly  to  embarrass,  if  not  to  defeat  this  pro- 
cess, unless  possession  immediately  followed.  He  could  always 
sell  to  a  bona  fide  purchaser  as  soon  as  he  knew  of  the  levy,  and 
be  himself  the  witness  to  establish  the  absence  of  its  notoriety, 
leaving  the  officer  to  defend  himself  in  the  best  way  he  could. 

If  a  sheriff  makes  a  levy  on  goods  under  one  execution,  and 
afterwards  a  second  execution  comes  to  his  hands,  the  levy  on  the 
first  execution  is  sufficient  for  both ;  and  he  may  sell  the  goods 
on  the  second  execution  as  well  as  on  the  first.  (17  John.  Rep., 
116 ;  1  Hill  Rep.y  559.)  So  a  levy  on  a  fi.  fa.  by  the  deputy  of 
a  sheriff  is  a  constructive  levy  on  the  same  property  of  a  subse- 
quent fi.  fa.  delivered  to  another  deputy  of  the  same  sheriff.  (5 
Cotr.,  390.)  And  this  though  the  property  first  levied  on  be  af- 
terwards, before  the  delivery  of  the  second  execution,  removed 
into  another  state,  and  remain  there  until  after  the  return  of  the 
second  execution.* 

Where  goods  to  satisfy  the  execution  are  levied  upon,  the  debtor 
is  discharged,  even  if  the  sheriff  waste  the  goods  or  misapply  the 
money  arising  from  the  sale,  or  do  not  return  the  execution ;  for 
by  a  lawful  seizure  the  debtor  loses  his  property  in  the  goods.  (4 
Mass.  Rep.,  402.)  But  a  levy  on  sufficient  property  to  satisfy  a 
judgment,  and  a  release  of  the  property,  will  not  operate  to  dis- 
charge the  debtor  when  he  procures  the  release  by  his  own  act, 
as  pretending  that  the  property  is  owned  by  another. — 8  Cowen?s 
Rep.,  192. 

By  the  seizure  the  sheriff  acquires  a  special  property  in  the 
goods  and  may  maintain  trespass  or  trover  against  the  defendant 
for  taking  them  away,  or  against  any  third  person;  {17  Johiu 

*  A  sheriff  having  levied  on  pmonal  property  of  H  in  virtae  of  a  fi.  fa.  ia 
favor  of  B,  received  another  against  H  in  favor  of  V.  Afterwards  by  an 
arrangement  between  A  and  B,  the  first  fi.  fa.  was  withdrawn,  and  H  sold 
the  property,  applying  the  proceeds  on  B's  judgment.  The  sheriff  having 
neglected  to  proceed  against  the  property  under  the  seeond  fi.  fa. ;  held,  tiiat 
he  was  liaUe  to  V  for  iu  valae.p-1  HUVt  Mip.,  569. 
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Rep.,  128 ;)  or  if  stolen  they  may  be  chaiged  in  an  indictment 
of  complaint  as  the  property  of  the  officer.  And  in  an  action  by 
the  officer  for  the  taking  aivay  of  goods  levied  on  by  him  by  vir- 
tue of  an  execution,  his  indorsement  upon  th^  execution  of  the 
property  levied  upon,  is  proper  evidence  to  identify  such  property. 
10  Wend.Rep.,  165;  8  Ibid.,  445;  7  Cote.  Bep.,  297;  8  Ibid, 
137. 

Merely  leaving  property  levied  upon  in  the  possession  of  the 
defendant  in  the  execution,  though  with  the  consent  of  the  plain- 
tiff, is  not  per  se  fraudulent,  either  as  against  subsequent  creditors 
or  purchasers ;  otherwise  where  the  sheriff  is  directed  to  delay 
the  execution  or  sale.  (3  Cow.,  272.)  But  wl^e  the  purchaser 
of  goods  on  a  sale  made  under  an  execution  suffered  them  to  re- 
main in  the  possession  of  the  debtor  for  more  than  a  year  after 
the  sale,  without  any  agreement  between  them,  or  the  debtor 
paying  anything  for  the  use  of  them,  but  permitting  him  to  sell 
some  of  them,  and  apply  the  proceeds  to  his  own  use ;  the  trans- 
action was  held  fraudulent  and  void  as  against  a  subsequent  cre- 
ditor under  whose  execution  the  same  goods  had  been  taken  and 
sold.  {UJohn.  R.,  332.)  And  in  all  cases  when  a  party  pur- 
chasing goods  levied  upon  under  an  execution  issued  by  him,  suf- 
fers them  to  remain  in  the  possession  of  his  debtor,  this  is  prima 
Jitcie  evidence  of  fraud  as.  against  a  subsequent  execution.  (15 
John.  R.,  430.)  And  where  a  creditor  levies  under  an  execution 
upon  the  property  of  his  debtor  consisting  of  a  ponderous  article, 
not  easily  removable,  and  allows  it  to  continue  in  his  possession, 
this  is  not  per  se  evidence  that  the  execution  and  levy  were  fraudu- 
lent, so  as  to  render  the  property  liable  to  be  levied  upon  under  a 
junior  execution  against  the  same  debtor ;  but  if  the  creditor  permit 
the  debtor  to  consume  the  property,  being  firewood,  this  is  a  ground 
for  suspicion  of  fraud,  and  to  prove  the  fraud,  the  creditor  in  the 
junior  execution  may  produce  evidence  of  a  permission  given  to 
the  debtor  to.  use  other  property  levied  upon  at  the  same  time. 
And  if  the  officer  who  made  the  first  levy,  brings  an  action  of 
trover  against  the  parties  who  were  engaged  in  the  second  levy, 
they  may  show  circumstances  of  firaud  to  defeat  the  action  equal- 
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ly  as  if  it  had'  been  brought  by  the  creditor  hiiDself. — 15  John.  R^ 
420. 

If  after  the  levy,  however,  the  sheriff  recrives  an  express  direc- 
tion to  delay  the  sale  until  a  junior  execution  is  received,  this  will 
render  the  transaction  fraudulent  (11  John.  Rep.,  110  3  17  ibid, 
274;  3  Cow\,  272;  5  *id,  390;  7  tWd,  560.)  Thus  where  the 
plaintiff  in  the  execution,  after  the  levy  ordered  the  officer  to 
suspend  ftirther  proceedings,  until  he  gave  further  directions ;  and 
during  the  suspension,  the  defendant  in  the  execution,  with  whom 
the  property  was  left,  sold  it  to  a  purchaser,  bona  fide,  and  for  a 
valuable  consideration ;  the  court  held  that  the  plaintiff  in  the 
execution,  in  consequence  of  the  direction  given  by  him  to  the 
officer  lost  his  lien  upon  the  property ;  that  the  execution  became 
dormant ;  and  that  it  was  not  necessary  that  the  delay  should 
have  been  made  with  a  view  to  defraud  any  one,  but  that  where 
the  plaintiff  in  an  execution  directs  an  indefinite  stay  of  proceed- 
ings, such  directions  is  a  supersedeas  to  the  execution,  so  far  as 
third  persons  are  concerned,  and  any  other  creditor  has  a  right  to 
take  the  property ;  or  a  purchaser,  for  a  valuable  consideration, 
will  acquire  title  to  it.— 2  Wend.  R.,  421. 

But  where  the  officer,  after  seizing  and  removing  the  property, 
took  it  to  a  third  person,  who  purchased  the  execution  and  di- 
rected the  officer  to  return  the  property,  and  leave  it  with  the 
debtor,  no  reason  appearing  to  have  been  assigned  for  this  direc- 
tion, and  the  debtor  afterwards  sold  the  property  as  his  own,  and 
in  the  following  month  the  officer  took  the  property  from  the 
purchaser  and  sold  it  under  the  execution ;  the  court  held  that 
the  leaving  the  property  in  the  hands  of  the  debtor  generally,  ' 
without  any  instructions  to  suspend  or  delay  the  execution,  and 
without  an  express  provision  to  the  debtor  to  use  the  property, 
did  not  render  the  execution  fraudulent  as  against  the  the  pur- 
chaser, and  that  it  might  be  so  left  until  the  day  of  sale,  where 
that  takes  place  as  early  as  the  return  day  of  the  writ,  or  within 
a  few  days  after. — 3  Cow.,  Z72. 

And  where  an  execution  was  issued  in  November,  and  instruc- 
tions given  to  the  officer  to  levy  on  the  defendant's  propertyy 
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which  consisted  principally  of  hides  in  vats,  which  could  not  be 
sold  without  sacrifice  before  spring,  and  the  officer  was  for  this  rea- 
son at  the  same  time  instructed  not  to  sell  until  May,  but  on  other 
executions  being  issued  was  directed  to  hasten  the  sale  under  the 
first,  the  court  held  that  there  was  no  fraud  but  that  the  delay 
was  proper. — 1  Cow,,  360.  • 

On  a  fieri  facias,  the  sheriff  is  bound,  at  his  peril,  to  take  only 
the  goods  of  the  defendant ;  and  therefore,  if  he  takes  the  goods 
of  a  third  person,  though  the  plaintiff  assure  him  that  they  are 
defendant's,  he  is  liable.  (4  Term  R.,  633,  648 ;  7  ibid,  177 ;  3 
Maule  4r  Selw.  22.,  175.)  When  fraud  does  not  occur  this  rule 
appears  to  apply  to  every  circumstance. 

Thus  where  a  sheriff  under  a  writ  of  fi.  fa.  agsdnst  A  seized 
and  sold  the  furniture  in  his  house,  where  he  lived  with  a  woman 
to  whom  be  had  been  married,  and  to  whom  the  goods  belonged 
before  marriage :  Held,  that  the  woman,  having  afterwards  dis- 
covered that  the  marriage  was  void,  might  maintain  trover,  and 
recover  the  value  of  the  goods,  although  it  exceeded  the  price 
for  which  they  were  sold.  (9  Bam.  4r  Cress.,  696.)  It  certainly 
may  be  hard  upon  the  sheriff  that  he  should  be  held  liable  in  such 
a  case,  where  no  misconduct  can  be  imputed  to  him  or  his  offi- 
cers, and  it  must  be  hard  on  the  plaintiff  in  the  former  suit  that 
he  should  be  called  upon  to  refund  the  money  which  he  has  re- 
ceived as  the  fruits  of  his  execution.  But  if  on  account  of  such 
hardship  it  was  otherwise,  a  well  established  rule  of  law  would 
be  violated ;  that  if  by  process  the  sheriff  is  desired  to  seize  the 
goods  of  A,  and  he  takes  those  of  B,  he  is  liable  to  be  sued  in  tres- 
pass or  trover  for  them.  And  the  woman  in  this  case  standing 
by  and  seeing  the  goods  removed  can  make  no  difference.  An 
execution  is  a  proceeding  in  iniium,  and  the  plaintiff  acquiesced 
because  she  did  not  know  that  she  had  the  power  to  resist,  but 
afterwards  discovered  her  error.  The  case  then  is  merely  this, 
that  the  sheriff  by  mistake  took  her  goods  supposing  them  to  be 
the  goods  of  another;  and  mistake  or  misapprehension  is  no  ex- 
cuse for  the  officer.  There  was  nothing  like  leave  or  license  in 
the  case.    And  on  a  fi.  fa.  any  unlawful  interference  by  the  she- 
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riff  with  the  goods  of  another  will  subject  him  to  an  action  of 
trespass  de  bonis  asportates.  Any  dominion  exercised  orer  them, 
he  having  no  authority,  constitutes  him  a  trespasser.  (10  Wend., 
322 ;  7  Cow.,  735.)  But  it  has  been  decided  that  if  the  goods 
of  a  stranger  are  in  possession  of  the  debtor,  and  so  mixed  with 
those  of  the  debtor,  that  the  sheriff,  on  due  inquiry,  cannot  dis- 
tinguish them,  the  owner  can  maintain  no  action  against  him  for 
taking  them,  until  notice  and  a  demand  of  his  goods,  and  a  re- 
fusal  or  unreasonable  delay  of  the  officer  to  redeliver  them. — 7 
Mass.R.,  123. 

K  the  sheriff  have  any  doubt  whether  the  goods  are  the  defend- 
ant's, he  may  summon  a  jury  of  inquiry  to  satisfy  himself.  (10 
John.  R.y  98 ;  4  Term  R.,  633,  648.)  This  may  be  given  in 
evidence,  in  case  of  a  prosecution  of  the  sheriff,  that  he  did  not 
act  maliciously ;  and  will  mitigate  the  damages  against  him  for 
taking  the  goods  of  a  third  person.  {Gilb.  Ex.,  21 ;  3  Matde 
tf  Sdw.y  175 ;  10  John.  Rep.,  98.)  And  as  it  is  not  a  proceed- 
ing immediately  from  the  court,  but  merely  to  indemnify  the  she* 
riff  in  making  his  return  to  the  writ,  the  court  will  not  set  aside 
the  inquisition  of  a  jury  summoned  by  the  sheriff,  to  inquire  in 
whom  the  propert}*^  of  the  goods  seized  by  him  under  a  fieri  facias 
is  vested.  (6  Term  JR.,  88.)  But  this  proceeding  of  the  sheriff 
is  not  conclusive  in  any  case ;  for  inquests  of  office  are  always 
traversable ;  and  therefore  an  inquisition,  made  by  the  sheriflPs 
jury  to  ascertain  to  whom  the  property  of  goods  taken  under  a 
fieri  facias,  belonged,  though  found  in  favor  of  A,  is  not  admis- 
sible evidence  in  an  action  of  trover  for  the  goods,  brought  by  A 
against  the  sheriff.  (2  H.  Black.,  437,)  Nor  is  such  an  inquisi- 
tion admissible  evidence  for  the  sheriff  in  an  action  on  the  case 
against  him  for  a  false  return  of  nvlla  hona.  (3  Matde  4*  Selw., 
175.)  If  the  sheriff  has  reasonable  grounds  of  doubt,  however, 
on  the  question  of  property,  he  is  bound,  if  no  indemnity  is  ten- 
dered to  him  by  the  plantiff,  to  call  a  jury  to  try  the  title  to  the 
property.  If  they  fmd  it  not  to  be  the  defendant's  in  the  execa> 
tion,  he  is  justified  in  returning  the  execution  nulla  bona,  unless 
an  adequate  indemnity  in  writing  i$  then  tendered  to  him.  (16 
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John.  Hi  147;  8  ibidy  185.)  If  it  is,  he  is  bound  to  proceed 
notwithstanding  the  finding  of  the  juiy.  But  a  plabtiff  is  never 
bound  to  tender  an  indemnity  until  a  jury  have  passed  on  the 
question  of  property.  A  sheriff  acts  at  his  peril  in  making  a  re- 
turn under  any  other  circumstances. — 8  Ccm.f  65. 

In  an  action  against  the  husband^  the  sheriff  cannot  take  under 
a  fieri  facias  goods  vested  in  trustees  before  marriage  for  the  bene- 
fit of  the  wife.  (2  Bac.  Ahr.,  715;  Cowy.,  432.)  Therefore, 
where  a  woman  before  marriage,  with  the  consent  of  her  intended 
husband,  conveyed  all  her  stock  in  trade,  and  furniture  to  trustees 
to  enable  her  to  carry  on  her  trade  separately ;  it  was  held  that,  if 
the  husband  did  not  intermeddle  therewith,  and  there  was  no 
fraud,  such  effects,  though  fluctuating,  were  not  liable  to  be 
taken  in  execution  for  his  debts.  (3  Term  B.,  618 ;  8  Ead^  477.) 
And  a  settlement  after  marriage  wqjold,  it  seems,  have  the  same 
effect,  if  made  in  consequence  of  a  prior  agreement  (TYdd, 
1448 ;  Cowp,i  432.)  And  it  is  no  objection  to  the  settlement  in 
these  cases  that  there  is  no  inventory  of  the  goods ;  and  the  pos- 
session of  the  husband,  if  consistent  with  the  deed,  will  not  sub- 
ject them  to  an  execution  for  his  debts,  provided  it  be  satisfac- 
torily proved  that  they  were  really  and  bona  "fide  conveyed  to  a 
third  person  as  a  trustee  for  his  wife,  and  possession  taken  by 
such  third  person.  {Esp.  fi.,  594 ;  6  Easty  2bl.)  But  when  the 
settlement  is  fraudulent,  if  done  without  a  fair  motive  as  well  as 
a  valuable  consideration,  and  the  interest  not  actually  declared 
and  vested  at  the  the  time  of  settlement,  it  cannot  prevail  against 
the  rights  of  honest  creditors.  (6  Eady  2bl ;  4  Ddt.  R.,  305.) 
So  if  the  husband  is  suffered  to  carry  on  the  trade  intended  for 
his  wife,  or  his  possesion  is  not  consistent  with  the  deed,  the 
goods  are  not  protected.  (8  Term  it,  82.)  And  a  term  vested 
in  the  wife  before  marriage  may  be  taken  in  execution  for  the 
husband's  debts.  (4  Term  JS.,  638.)  On  a  fi.  fa.  against  the 
wife,  who  married  pending  the  action,  it  would  be  irregular  to 
take  the  goods  of  the  husband.  (3  Maule  4*  Selw.^  559.)  And  it 
has  been  determined  that  a  tradesman  supplying  a  married  wo- 
man, living  apart  from  her  husband,  with  furniture  on  hire,  did 
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not  thereby  divest  himself  of  the  present  right  of  property  in  such 
goods,  inasmuch  as  the  married  'woman  was  legally  incapable  of 
contracting,  or  of  acquiring  it  by  any  contract;  and  therefore  if 
the  sheriff  take  such  goods  in  execution  at  the  suit  of  the  hus- 
band's creditors,  trover  lies  by  the  tradesman. — 15  Easty  607. 

On  a  fieri  facias  against  an^executor  for  his  own  debt,  the  goods 
of  the  testator  in  the  hands  of  the  defendant,  cannot  be  taken  in 
execution.  (4  Term.  Rep.,  621.)  But  it  is  laid  down,  that  if  an 
executnx  use  the  goods  of  her  testator  as  her  own,  and  afterwards 
marry,  and  then  treat  them  as  the  goods  of  her  husband,  she  shall 
not  be  allowed  to  object  to  their  being  taken  in  execution  for  her 
husband's  debt.— 1  Bos.  §•  PulL,  293. 

In  actions  against  partners,  the  judgment  and  execution  being 
joint,  no  difficulty  can  arise  to  the  sheriff  in  levying  the  execu- 
tion. The  whole  of  the  personal  effects  of  the  partnership,  or  a 
sufficient  quantity  thereof  to  satisfy  the  sum  recovered,  is  to  be 
seized  and  sold  under  the  execution  in  the  same  manner  as  if  they 
were  the  sole  property  of  one  defendant,  against  whom  a  separate 
judgment  had  been  obtained.  He  can  also  seize  the  separate  ef- 
fects of  each  or  any  of  the  individual  partners.  (6  Ves.  Rep.,  119  ; 
1  Bos.  ^  PvJL  547.)  Under  an  execution  against  one  of  two  part- 
ners, the  sheriff  must  seize  all  their  joint  property,  because  their 
moieties  are  undivided ;  for  if  he  seize  but  a  moiety,  and  sell  that, 
the  other  will  have  a  right  to  a  moiety  of  that  moiety;  but  he 
must  seize  the  whole,  and  sell  a  moiety  thereof,  undivided,  and 
the  vendee  will  be  tenant  in  common  vnth  the  other  partner.  (1 
Sdk.  392;  15  Jokn.  Rep.,  179;  Cov^p.,  445;  1  East,  367.)  But 
the  sheriff  can  only  sell  the  actual  interest  or  proportion  (12  Johru 
Rep,,  282,)  which  such  partner  has  in  the  partnership  property, 
after  the  accounts  are  settled,  or  subject  to  the  partnership  debta. 
The  sheriff  therefore  does  not  seize  the  partnership  effects  them- 
selves; for  the  other  partner  has  a  right  to  retain  them  for  the 
payment  of  the  partnership  debts.  (16  John.  Rep.,  106.)  And  per- 
haps, if  the  sheriff  or  his  vendee,  actually  take  possession  of  the 
goods,  the  other  partners  might  maintain  trover  against  him.  (2 
John.  Rep.,  282.)  And  if  the  sheriff  sell  the  whole  of  the  property. 
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{Tiddf  406,)  or  more  than  a  moiety,  (15  Mass.  Rep.y  82,)  he  will 
be  liable  to  an  action  of  trover,  or  for  money  had  and  received, 
at  the  suit  of  the  other  partners.*    And  where  there  are  two  exe- 


*  In  Waddell  v.  Cook,  (2  HUVs  Rep.^  47,)  it  is  decided  that  the  sale  by  an 
officer  of  the  entire  property  in  goods  owned  by  two  jointly ,  on  a  fi.  fa.  against 
one  of  them,  is  an  abuse  of  his  legal  authority  which  renders  him  liable  as  a 
trespasser  ab  initio.  That  the  share  of  one  of  several  partners  in  goods  of 
the  firm,  may  be  seized  and  sold  on  a  fi.  fa.  for  his  individual  debt ',  and,  as 
incidental  to  this  right,  the  officer  may  take  possession  of  the  goods  seized 
and  deliver  the  whole  to  the  purchaser. 

On  this  heretofore  unsettled  point,  the  following  note  to  the  above  case, 
by  the  learned  Reporter,  is  important : 

The  case  of  PhUlipa  v.  Cook,  (24  Wend,  389,)  decides,  thCit  thtf  sheriOr 
may,  at  Uiw,  under  9ift,fa,  against  one  of  several  partners  for  his  individual 
debt,  seize  and  sell  his  share ;  and  that  in  so  doing,  the  sherifiTmay  take  pos- 
session of  and  remove  the  whole,  and  deliver  the  whole  to  the  purchaser. 
(5.  P.  Reed  v.  Shepardson,  2  Verm,  R,  120;  Whitney  v.  Ladd^  10  id.  165; 
Welch  V.  Clark,  12  id.  686.)  But  the  ckse  itself,  and  the  authorities  cited, 
will  be  found  to  give  no  sanction  whatever  to  the  idea  that  the  sheriff  would 
be  protected  against  an  action  of  trespess,  trover  or  replevin,  at  the  suit  of  the 
other  partners,  provided  he  should  expressly  sell  the  whole  interest  Chief 
Baron  Comyn  laid  down  the  rule  with  a  like  restriction  in  the  King  v.  Manr 
ning,  (Com.  Rep.,  619,  decided  in  12  Geo.  2.)  He  said—"  If  A,  B,  &  C,  are 
partners,  and  judgment  and  execution  is  soed  against  A  only,  his  share  of 
the  goods  can  be  sold.  It  is  true  the  sheriff  may  seize  the  whole,  bofcause 
the  share  of  each  being  undivided  can  not  be  known ;  and  if  he  seize  more 
than  a  third  part,  he  can  sell  only  a  third  part  of  what  is  seized ;  for  B  &  C 
have  equal  interest  with  A  in  the  goods  seized ;  but  the  sherififcan  only  sell 
the  part  of  him  against  whom  the  judgment  and  execution  was  sued.''  He 
cited  several  of  the  cases  relied  upon  in  Phillipa  y.  Cooky  all  of  which  will  be 
found  to  contain  the  restriction,  that  the  debtor's  share  alone  can  be  sold  by 
the  sheriff.  That  case  held  that  the  sheriff  having  a  right  to  take  the  goods 
and  sell  them,  necessarily  took  the  incidental  power  of  delivering  them  to  the 
purchaser — that  this  was  conferred  by  the  law— according  to  the  principle  laid 
down  in  Williamje  v.  Jtmoryy  (14  Maee,  Rep.,  27 ;)  viz :  '^  when  the  law  authoiw 
izes  an  act,  and  nothing  is  done  but  what  is  necessary  to  accomplish  the  act, 
those  who  perform  it  may  not  be  considered  trespassers."  Therefore  it  was 
held,  that  a  statute  authorizing  the  sheriff  to  sell  the  debtor's  real  eetate  on 
execution,  conferred,  as  a  necessary  incident,  the  right  to  enter  and  levy  on 
a  reversionary  interest  of  the  debtor  in  the  land.  Again,  it  is  said,  ''In  no 
case  can  a  person  be  liable  to  an  action  as  for  a  tort,  for  an  act  which  he  is 
authorized  by  law  to  do."  (Calender  v.  Marehy  1  Pick.  418, 435.  Vid.  what 
woe  $aid  by  Walworth,  Ch.  in  Burrall  v.  Jcker,  23  Wend.  609,  610.) 
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cutions  in  the  hands  of  the  sheriff,  one  against  a  firm  consisting  of 
two  members,  and  the  other  against  one  of  the  members  of*  the 
firm  for  his  individual  debt,  upon  both  of  whidi  executions  the 
partnership  property  is  levied  on  and  sold,  and  the  sum  raised 
by  the  sale  is  not  suiSicient  to  satisfy  both  executions,  the  credi-  ' 
tor  holding  the  execution  against  the  firm  is  entitled  to  a  prefer* 
ence ;  but  when  the  property  is  sold  on  the  execution  against  the 
individual  partner,  though  after  the  delivery  of  the  executions 
against  both  partners,  the  plaintiff  in  the  execution  on  which  the 
property  was  sold  is  entitled  to  the  proceeds,  if  at  the  time  of 
sale  sufficient  time  had  not  elapsed  for  advertisement  and  sale  under 
the  other  execution.  (21  Wend.  R.,  676  j  1  id.  311.)  And  if  a  chat- 
tel be  owned  in  common  an  execution  against  one  part  owner  can- 
not be  rightfully  levied  on  the  whole  chattel ;  but  the  sheriff  must 
sell  the  judgment  debtor's  share  only. — 15  Mass.  R.,  82, 17  id.  405. 

m  — ~ ~~~" 

For  the  act  of  seUing  the  proper  share,  and  deliTering  possession  of  the 
whole,  therefore,  no  action  will  lie  by  any  one.  And  though  the  sherifi' 
should  even  assume  to  sell  the  whole,  it  may  be  quite  doubtful  whether  an 
action  would  lie  by  all  the  partners  or  their  assignees.  Such  would  proba- 
bly be  a  misjoin,  within  the  reasoning  in  24  Wend.  397,  aod  the  case  of 
Owing$  y.  Trotter,  cited  there,  which  will  also  be  found  directly  sustained 
by  the  decision  of  the  K.  B.,  in  Janet  v.  Yaiee,  (9  Barn.  *  Crete.,  532 ;  4 
Mann.  ^  Jtyl,  613,  S.  C.) 

But  it  is  belioTed  that  no  case  can  be  found,  save  Mereereau  v.  Noriony 
cited  in  the  text,  denying  the  right  of  the  injured  partner,  in  his  own  name 
alone,  to  sue  the  officer.  It  is  indeed  true,  as  said  in  that  case,  that  the  legal 
effect  of  the  sheriff's  misconduct,  carries  no  right  to  the  purchaser  beyond 
the  particular  share ;  but  the  principle  that  here  is  an  authority  given  by 
law,  which  the  sheriff  has  abused  by  going  positively  beyond  it,  and  com- 
mitting a  misfeasance,  was  not  adverted  to.  His  right  was  to  take  and  de- 
liver possession  of  the  particular  goods  seized,  barely  on  the  ground  that  he 
could  not  otherwise  satisfy  the  exigency  of  the  writ ;  like  his  entering  the 
house  of  a  stranger  to  take  the  goods  of  the  debtor  which  happen  to  be  there. 
He  is  bound  in  that  case  to  do  no  unnecessary  damage  to  the  stranger  in  the 
exercise  of  his  authority ;  and  should  he  take  the  goods  of  the  stranger  in 
the  house,  or  sell  them,  could  there  be  a  doubt  that  this  would  be  such  an 
excess  as  to  render  him  a  trespasser  ob  iniiio  f  So,  of  the  share  not  liable— 
though  possession  be  necessarily  taken,  yet  a  sale,  or  the  excise  of  any  con- 
trol over  the  property  of  a  stranger  to  the  writ,  is  a  wrong ;  it  is  an  excess 
of  the  legal  authority,  and  a  stranger  having  a  present  right  of  possession. 
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Under  this  writ  the  sheriff  is  authorised  to  seize  and  sell,  as 
goods  and  chattels  every  thing  of  a  tangible  nature  belonging  to 
the  defendant,  excepting  the  following  articles  specially  exempt- 
ed by  statute. 

The  following  property  when  owned  by  any  person  being  a 
householder  shall  be  exempt  from  levy  and  sale,  under  any  exe- 
cution, and  such  articles  thereof  as  are  moveable,  shall  continue 
so  exempt,  while  the  family  of  such  person,  or  any  of  them,  may 
be  removing  from  one  place  of  residence  to  another. 

1.  All  spinning  wheels,  weaving  looms  and  stoves,  put  up  or 
kept  for  use,  in  any  dwelling  house : 

2.  The  family  bible,  family  pictures  and  school  books,  used  by 
or  in  the  family  of  such  person;  and  books  not  exceeding  in  value 
fifty  dollars,  which  are  kept  and  used  as  part  of  the  family  library. 

3.  A  seat  or  pew  occupied  by  such  person  or  his  family  in  any 
house  or  place  of  public  worship. 

even  after  a  delivery  to  the  parchaser,  may  maintaJn  his  action  as  for  a  con- 
version of  his  own  share,  provided  he  sue  in  his  own  name  alone.  The  ob- 
jection which  arises  against  trespass  by  the  reversioner,  for  the  sheriff  seiz- 
ing and  selling  the  reversionary  interest  nnder  an  execution  against  the  bailee 
for  a  term  of  time,  does  not,  therefore,  arise.  That  goes  on  the  plaintiff  not 
having  a  right  to  the  possession  of  the  goods  at  the  time  of  the  seizure^  either 
exclusively  or  in  common  with  any  other  person.  Thus,  though  a  sheriff 
may  seize  and  seU  the  debtor's  property,  subject  to  the  lien  of  A ;  yet  if  he 
advertise  or  sell  absolutely,  A  nmy  bring  replevin. — Wkeder  v.  M^Farlandj 
10  Wend.  318. 

1%  is  entirely  setUed,  that  the  sheriff  can  not  sell  any  more  than  the  debtor 
partner's  share.  The  doubt  has  been  whether,  even  at  law,  he  may  sell  that. 
In  some  cases  it  is  said  that  he  cannot ;  and  a  recent  learned  opinion  has 
been  delivered  to  that  effect  by  Parker  J.  of  the  N.  H.  superior  court.  (Mar- 
riion  v.  Blodgett,  8  N.  H.  Rep,,  238.)  The  contrary  was  settled  by  PhUlip 
V.  Cook,  as  the  general  rule  in  this  state ;  and  most  of  the  authorities  on  the 
point  adverted  to.  The  doctrine  of  preference  in  favor  of  partnership  pro- 
perty^ was  there  held  to  belong  exclusively  to  a  court  of  equity,  as  it  has  been 
also  held  in  several  other  states. — Vii.  in  addition  to  the  ecues  cited  in  24 
Wend.  402,  3,  Chattel  v.  Bolton,  3  BTCord,  33,  in  connection  with  Boipden  v. 
Schatzel  v.  Bail.  Eq.  Rep.,  360.  Vid.  aUo  Burton  y.  Green,  3  Carr  4r  P. 
306,  and  the  note  to  that  can ;  Vienne  v.  M^Carty,  1  Dall.  154;  McCoomhe 
v.  Dunch,  2  id.  73  ;  Goodioin  v.  Richardson,  11  Mass.  Rep.,  472,  per  Jack- 
ton,  J. 
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4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the 
yam  or  cloth  manufactured  from  the  same;  one  cow,  two  swine, 
the  necessary  food  for  them ;  all  necessary  pork,  beef,  fish,  flour, 
and  vegetables,  actually  provided  for  family  use ;  and  necessaiy 
fuel  for  the  use  of  the  family  for  sixty  days. 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding 
for  such  person  and  his  family ;  arms  and  accoutrements  required 
by  law  to  be  kept  by  such  person ;  necessary  cookbg  utensils ; 
one  table;  six  chairs;  six  knives  and  forks;  six  plates;  six  tea 
cups  and  saucers ;  one  sugar  dish ;  one  milk  pot ;  one  tea-pot  and 
six  spoons ;  one  crane  and  its  appendages ;  one  pair  of  andirons, 
and  a  shovel  and  tongs.  (2  Rev.  Stat.y  2d  ed.,  290  §  22.)  Neces- 
sary household  furniture,  and  working  tools,  and  team  owned  by 
any  person  being  a  householder,  or  having  a  family  for  which  he 
provides,  to  the  value  of  not  exceeding  one  hundred  and  fifty  dol- 
lars; provided  that  such  exemption  shall  not  extend  to  any  exe- 
cution issued  on  a  demand  for  the  purchase  money  of  such  furni- 
ture, or  tools,  or  team,  or  articles  now  enumerated  by  law. — Lam 
ofJf.  r.,  1824,  p.  193,  §  1. 

In  the  construction  of  this  act  the  supreme  court  have  decided, 
that  these  exemptions  from  execution  are  personal  privileges,  of 
which  the  owner  alone  can  take  advantage,  (1  Cow,,  114,)  ex- 
cept where  the  judgment  on  which  the  execution  issued,  or  any  part 
thereof,  was  for  the  sale  of  intoxicaling  liquors.  (Laws  1842,  p. 
194,  §  3.)  And  that  a  party  claiming  exemption  under  it  for  his 
cooking  utensils,  must  shew,  positively  and  affirmatively,  that 
thy  were  in  fact  necessary,  not  merely  useful;  (14  J.  JR.,  434,)  and 
that  the  fleeces,  or  the  yam  or  cloth,  manufactured  from  the  fleeces 
of  ten  sheep  are  exempted  from  execution  whilst  in  the  hands  of  a 
householder,  although  he  did  not  own  the  sheep  from  which  grew 
the  wool  used  in  the  manufacture  of  the  article. — ^21  Weiid.,  68 ; 
11  iWd,  44. 

When  goods  and  chattels  shall  be  pledged  for  the  payment  of 
money,  or  the  performance  of  any  contract  or  agreement,  the 
right  and  interest  in  such  goods,  of  the  person  making  such 
pledge,  may  be  sold  on  execution  against  hdm,  and  the  purchaser 
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shall  acquire  all  the  right  and  interest  of  the  defendant,  and  shall 
be  entitled  to  the  possession  of  such  goods  and  chattels,  on  com- 
plying with  the  terms  and  conditions  of  the  pledge. — 2  it.  S.,  2d 
ed.y  290,  §  20. 

Until  very  lately  leasehold  estates,  or  terms  for  years,  might 
also  be  seized  and  sold  as  chattels ;  now,  however,  by  an  act  of 
1837,  (Sess.Lawsy  540,)  when  leasehold  property,  in  which  the 
lessee  or  his  assignee  has  an  unexpired  term  of  at  least  five  years, 
is  sold  under  execution,  the  property  may  be  redeemed :  so  also 
where  the  lessee  or  assignee  is  possessed  of  any  building  erected 
on  the  demised  premises.  (20  Wend.  12.,  416.)  And  the  interest 
of  a  person  in  possession  of  land  under  a  contract  for  the  sale  of 
it  cannot  be  sold  in  execution. — 1 IL  S.,  2d  ed,  736,  §  4. 

The  sheriff  may  levy  upon  and  sell  every  kind  of  produce  raised 
annually  by  labor,*  except  grass  growing  and  fruit  not  gathered, 
(19  /.  JR.,  108 ;  17  Ibid,  368 ;  2  R.  S.,  2d  ed.,  24,  §  6,)  and  upon 
fixtures  which  may  be  removed  by  the  tenant  (17  J.  JR.,  116);  and 
he  may  levy  upon  any  current  gold  or  silver  coin  belonging  to  the 
defendant,  and  he  is  to  return  and  pay  the  same  as  so  much  money 
collected,  without  exposing  the  same  for  sale  at  auction.  (2  R.  5., 
2d  eA,  290,  §  )  So  he  may  levy  upon  and  sell  any  bills  or  oth- 
er evidences  of  debt,  issued  by  any  money  corporation,  or  by  the 
government  of  the  United  States,  and  circulated  as  money,  which 
shall  belong  to  the  defendant  in  such  execution. — Ibidy  §  19. 

But  furnaces,  or  apples  upon  trees,  which  belong  to  the  free- 
hold, and  go  to  the  heir,  cannot  be  sold  as  personal  property. 
CHlb.  Ex.,  19 ;  Tidd^s  Prac,  1040.)  So  the  sheriff  has  no  right 
under  a  fieri  facias  to  seize  and  sell  fixtures  as  personal  property, 
when  the  house  in  which  they  are,  is  the  fireehold  of  the  per- 
son against  whom  the  execution  issues.  (5  Bam.  4*  •Ald.y  25 ;  1 
Dofvl.  Sf  Ryl.y  247.)  So  where  one  mortgaged  lands,  with  a 
•windmill  thereon,  built  chiefly  of  wood,  the  deed  containing  also 

*  Potaloet  planted  for  family  use  are  exempt  from  execution  before  they 
are  dug,  the  same  as  when  taken  out  of  the  ground  and  laid  up  in  store.—* 
25  W.  R.,  370. 


^ 
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a  bargain  and  sale  of  the  mill ;  it  was  held,  that  it  could  not  be 
taken  in  execution  by  order  of  his  creditors,  as  personal  property, 
although  he  remained  in  possession.  (4  Moore  Rep.^  281 ;  1  Brod, 
Sf  Bing.f  506.)  And  where  certain  machinery,  together  with  ^ 
mill,  had  been  demised  for  a  term  to  a  tenant,  and  he,  without 
permission  of  his  landlord,  severed  the  machinery  from  the  mill, 
and  it  was  afterwards  seized  and  sold  by  the  sherifi  under  a  fieri 
facias;  the  court  held  that  no  property  passed  to  the  vendee,  and 
that  the  landlord  was  entitled  to  bring  trover  for  the  machinery, 
even  during  the  continuance  of  the  term. — 3  Stark.  Rep.,  130 ;  6 
Bam.  4*  Jlld.,  826. 

When  the  growing  crops  of  a  tenant  having  been  seized  under 
a  fieri  facias,  a  writ  of  habere  facias  possessionem  was  subsequent- 
ly delivered  to  the  sheriff,  in  an  ejectment,  at  the  suit  of  the  land- 
lord, founded  on  a  demise  made  long  before  the  issuing  of  the 
fieri  facias,  the  court  held  that  the  sheriff  was  not  bound  to  sell 
the  growing  crops  under  the  fieri  facias,  in  as  much  as  they  could 
not  in  point  of  law,  be  considered  as  belonging  to  the  tenant,  the 
latter  being  a  trespasser  from  the  day  of  the  demise  in  the  eject- 
ment—5  Bam.  ^  Md.  88 ;  9  Price,  287. 

Rye  growing  in  a  field  was  levied  on  by  the  sheriff,  under  a  n. 
fa.,  but  not  sold;  and  a  collector  of  taxes,  by  virtue  of  a  warrant 
against  the  defendant,  afterwards  distrained  upon  and  sold  the 
same  field  of  rye  for  a  tax.  Held  that,  after  the  levy  by  the  she- 
riff under  the  execution,  the  rye  was  in  the  custody  of  the  law,  so 
that  the  collector  had  no  right  afterwards  to  sell  it ;  and  that  the 
purchaser  under  him  could  not  maintain  trover  against  the  purcha- 
ser under  the  sheriff,  who  in  harvest  time  cut  and  carried  away 
the  rye. — 17  John.  Rep.,  128. 

Personal  property  pledged  by  way  of  mortgage,  may,  after  for- 
eiture,  be  levied  upon  by  virtue  of  an  execution  against  the  mort- 
gagee, though  the  property  remains  in  the  hands  of  the  mortga- 
ger. (9  Wend.  Rep,  258.)  So  the  sheriff  may  sell  a  term  in  goods* 
and  chattels  upon  execution  against  the  lessee,  and  the  purchaser 
acquires  a  right  to  use  the  goods  during  the  term. — 2  Cow.y  642. 

A  rent  charge,  that  is  a  rent  reserved  upon  a  lease  in  fee,  con- 
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taining  a  clause  to  enter  and  distrain  for  the  rent,  is  an  interest  in 
land,  which  is  bound  bfF  the  judgment,  and  may  be  sold  on  exe- 
cution as  real  estate,  and  forms  a  specific  portion  of  the  premises, 
on  which  it  is  chained ;  a  rent  seek  is  not  such  an  inta-est — 1 
Wend.y  Rep.y  463. 

Bank  shares,  or  shares  in  a  public  library,  being  mere  choses  in 
action,  cannot  be  seized  and  sold  under  execution.  (9  John.  Rep.^ 
114.)  So  the  right  of  a  turnpike  corporation  seems  to  be  a  fran- 
chise, a  mere  incorporeal  hereditament,  and,  where  no  provision 
is  made  in  the  act  creating  it,  by  which  it  may  be  alienated,  or 
taken  in  execution,  it  may  require  consideration,  whether,  on  a 
judgment  against  the  corporation^  this  franchise  can  in  any  man- 
ner be  taken  in  execution.  (4  Mass.  Rep.,  595.)  An  equity  of 
redemption  in  goods  cannot  be  taken  and  sold  on  execution.— 4 
Cwoen,  46L 

It  is  said  that  the  sheriff  cannot  take  goods  distrained^  {WiiliSj 
131 ;  5  Moore f  79,)  or  taken  and  in  the  custody  of  the  sheriff  up- 
on a  former  execution ;  (2  Slum.  Rep.,  173 ;  2  Brod.  Sf  BiTig., 
362,)  nor  can  promissory  notes,  private  papers  and  account  books, 
be  seized  and  sold  on  execution,  for  they  are  not  considered  as 
goods  and  chattels.  {TiddPr.,  1042;  12  Mass.  Rep.,  506;  15 
Bnd,  534.)  And  though  it  be  said,  that,  in  the  case  of  a  lease  of 
land,  and  of  a  stock  of  cattle  for  a  year,  they  cannot  be  taken  in 
execution  during  the  term ;  that  is,  because  the  lessee  himself 
could  not  have  dispossessed  his  tenant  during  the  year,  and  of 
course  the  lessor's  creditor  cannot :  But  subject  to  the  right  of  the 
lessee,  the  goods  may,  it  seems,  be  taken  in  execution. — 3  East, 
476;  TiddPr.,  1042. 

Where  chattels  are  bona  fide  assigned  in  trust  for  the  payment 
of  debts  or  other  specified  purposes,  the  residuary  interest  of  the 
assignor,  after  the  purposes  of  the  trust  are  satisfied  is  not  a  sub- 
ject for  sale  on  a  fi.  fa.  (5  John.  Rep.,  385.)  So  where  a  tenant 
assigns  the  household  property  to  trustees,  the  resulting  trust  or 
equitable  interest  of  the  assignor  cannot  be  sold  under  an  execu- 
tion.— 8  East,  467. 

Where  a  debtor  confesses  a  judgment,  and  afterwards  fraudu- 
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lently  purchases  and  procures  to  be  deliyered  goods,  without  pay- 
ing for  thenii  with  intent  to  subject  them  to  the  execution  of  the 
judgment  creditor,  the  title  of  the  goods  does  not  become  vested 
m  the  purchaser ;  and  the  sheriff  therefore  cannot  take  them  on 
an  execution  against  him.  (15  John,  Rep.,  147 ;  1  Paige  Ch.  R. 
492.)  But  the  sheriflT  may  take  any  goods  which  have  been  fraud- 
ulently sold  by  the  defendant  and  conveyed  away,  for  such  sale  is 
void  as  against  creditors.  Thus,  if  a  person  has  notice  of  a  judg- 
ment, and  purchases  with  the  view  and  for  the  purpose  of  defeating 
the  creditor's  execution,  it  is  fraudulent  and  Toid,  notvirithstanding 
a  full  price  has  been  paid  by  the  purchaser. — 8  John*  Bep,,  446 ; 
12  id,  320. 

Money  paid  on  a  fi.  fa.,  does  not  become  the  goods  and  chattels 
of  the  plaintiff  until  it  has  been  paid  over  to  him;  and  while  it 
remains  in  the  hands  of  the  sheriff  he  cannot  apply  it  to  the  sat* 
isfaction  of  another  fi.  fa.,  against  the  former  plaintiff.  (1  Cranchj 
Rep,y  117;  6  Cow.,  494.)    But  where  several  executions  have 
come  to  the  hands  of  the  sheriff  and  there  are  overplus  moneys  in 
the  hands  of  the  sheriff,  after  satisfying  the  first  execution,  the 
court,  in  a  case  where  the  rights  of  the  parties  are  so  clearly  as- 
certained that  there  is  no  necessity  for  resorting  to  a  court  of  equi- 
ty, will  on  motion,  direct  the  application  of  the  surplus  to  the  pay- 
ment of  the  subsequent  judgment  creditors  according  to  their  pri- 
ority, to  be  determined,  where  the  proceeds  arise  firom  the  sale  of 
the  lands,  by  the  time  of  docketing  their  respective  judgments,  or, 
if  from  the  sale  of  goods  and  chattels,  by  the  delivery  of  their  ex- 
ecutions to  the  sheriff.  (5  John.  Rep.,  163 ;  18  Ibid,  120 :  3 
Coined  Rep.,  84.)  In  England,  if  a  sheriff  cannot  find  sufiidenl 
effects  of  the  defendant  to  satisfy  the  execution,  the  court  will  or- 
der him  to  retain  for  the  use  of  the  plaintiff,  money  which  he  had 
levied  in  another  action,  at  the  suit  of  the  defendant  {Doug.,  2L, 
231.]  But  it  is  not  so  in  this  state.  Nor  will  the  supreme  court  or^ 
der  a  sheriff  who  has  overplus  moneys  in  his  hands,  arising  from 
an  execution,  to  pay  it  to  the  plaintiff  on  a  subsequent  execution 
against  the  same  defendant,  where  the  equitable  rights  of  ot^ier 
claimants  to  the  money  are  not  clearly  ascertained :  as  where  an 
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assignee  of  the  first  judgment  and  who  was  a  purchaser  at  the 
sheriffs  sale,  claimed  the  overplus  money.  Though  they  might 
make  such  an  order  in  a  case  where  the  rights  ot  the  parties  were 
dear,  and  there  was  no  other  means  of  satisfying  the  plaintiff  in 
the  second  execution. — 5  John.  Rep.y  163. 

Under  this  writ  the  sheriff  may  seize  any  goods  "V^hich  have 
been  fraudulently  sold,  or  conveyed  away  by  the  defendant ;  and 
the  principal  badge  of  fraud  is  the  defendant's  continuing  in  pos- 
session. What  shall  constitute  fraud  in  the  assignment  of  per- 
sonal property  has  been  much  agitated  in  the  English  courts,  as 
well  as  our  own,  and  a  detailed  review  of  the  cases  on  that  sub- 
ject would  be  neither  profitable  nor  instructive,  as  they  all  appear 
to  have  settled  down  in  the  doctrine  which  has  been  since  recog- 
nized and  declared  by  statutory  enactment  (2  R,  jS.,  erf.,  70,  §  5; 
Grah.  Pr.y  372,)  that  every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels,  by  way  of  mortgage  or  security,  or 
upon  any  condition  whatever,  unless  the  same  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by  an  actual,  and  con- 
tinued change  of  possession,  of  the  things  sold,  mortgaged,  or  as- 
signed, shall  be  presumed  to  be  fraudulent  and  void,  as  against  the 
creditors  of  the  vendor,  or  the  creditors  of  the  person  making  such 
assignment,  or  subsequent  purchasers  in  good  faith ;  and  shall  be 
conclusive  evidence  of  fraud,  unless  it  shall  be  made  to  appear,  on 
the  part  of  the  persons  claiming  under  such  sale  or  assignment 
that  the  same  was  made  in  good  faith,  and  without  any  intent  to 
defraud  such  creditors  or  purchasers. 

In  the  case  of  Bissel  v.  Hopkins,  (3  Cow,,  166 ;  Grah.  Pr.y 
372,)  all  the  cases  relative  to  actual  or  constructive  frauds  upon 
creditors  by  their  debtors  are  fully  reviewed ;  and  the  court  deter- 
mined that  in  every  case  where  the  question  relates  to  the  bona 
fides  of  the  transaction,  as  to  the  sale  of  goods,  the  retaining 
possession  of  them,  and  the  exercising  acts  of  apparent  owner- 
ship over  them,  are  to  be  particularly  looked  to,  and  that 
though  these  appearances  are  prima  facie  evidences  of  fraud,  yet 
they  may  be  explained ;  that  it  is  competent,  in  the  face  of  all 
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these  appearances,  to  show  that  property,  which  apparently  be- 
longs to  one  is  in  fact  the  property  of  another,  that  no  deception 
has  been  intended,  or  practised,  and  that  to  whom  the  property 
in  question,  in  truth  belongs,  and  whether  there  has  been  any  de* 
ception  or  fraud  or  not,  are  matters  of  fact  And  in  Hall  v.  Tt4* 
tle^  (8  Wend.  /{.,  376,)  after  an  acute  and  thorough  examination 
of  all  the  authorities  by  Scuoagty  C.  J.,  the  court  held  that  pos- 
session  by  a  vendor  of  personal  property  after  a  transfer  by  biU 
of  sale  or  assignment  thoi^h  the  conveyance  be  absolute  in  its 
terms,  or  possession  by  a  mortgagor  after  forfeiture  is  only  prima 
fade  evidence  of  fraud  and  not  conclusive ;  the  possession  may 
be  explained,  and  if  the  transaction  be  show|i  to  have  been  upon 
sufficient  consideration,  and  bona  fide,  that  is,  without  any  intent  to 
delay  hinder  or  defraud  creditors,  the  conveyance  is  valid.  This 
we  imagine  is  still  the  law ;  and  that  if  the  party  prove  a  state  of 
facts,  which  fairly  tends  to  repel  all  idea  of  a  fraudulent  design, 
the  conveyance  is  good. 

Since  the  enactment  of  the  statute,  there  have  been  several 
decisions  respecting  its  application  to  sales  and  mortgages  of  per- 
sonal property ;  and  in  which,  without  impugning  former  deci- 
sions, the  whole  question  seems  to  have  turned  upon  the  validity 
of  the  special  reasons  assigned  for  the  continued  possession  of  the 
vendor  or  mortgagor.  In  the  case  of  CMins  v.  Bush  (9  Wend.  A, 
198,)  the  sale  of  ponderous  articles,  where  there  could  not  be 
an  immediate  change  of  possession,  was  not  considered  as  a  suffi- 
cient reason  for  leaving  them  in  the  possession  of  the  vendor. 
When  upon  a  mortgage  of  personal  property,  the  same  was  left 
in  the  possession  of  the  mortgagor  for  his  accommodation,  the 
mortgage  was  held  to  be  fraudulent  and  void.  (2  Ibidy  297.)  That 
the  mortgagor  wished  to  use  the  property,  and  that  the  mortga- 
gee consented  to  such  use,  is  not  such  a  reason  as  will  be  approv- 
ed of  by  the  court  ( 17  JWd,  63.)  In  Doane  v.  Eddy,  ( 16  IJrid, 
523,)  it  was  held  that  the  continued  possession  of  a  mortgagor 
was  not  satisfactorily  explained  by  showing  that  he  was  a  tra- 
velling or  missionary  preacher  of  the  gospel,  and  that  the  use  of 
the  property  mortgaged  (a  horse)  was  necessary  to  enable  him  to ' 
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pursue  his  vocation.  And  the  temporary  resumption  of  personal 
property  by  a  mortgagor,  although  possession  accompanied  the 
execution  of  the  mortgage,  will  be  deemed  fraudulent  unless  also 
satisfactorily  explained ;  there  must  be  a  continued  change  of 
possession.  (15  Wend.  R.,  244.)  In  Kidd  v.  Hatoban,  (1  Bos.  tf 
Pull. 9  59,  cited.in  PiUruLm  v.  Wiley y  8  John.  R.,  435,)  the  pur- 
chaser under  a  fi.  fa.  was  a  third  person^  and  not  the  creditor  who 
issued  the  writs,  and  it  was  held,  that  his  permitting  the  debtor 
to  continue  in  possession  of  the  goods  was  not  fraudulent,  as  re- 
spected another  creditor,  to  whom  the  debtor  afterwards  assigned 
the  same  goods  in  payment  It  is  required  that  every  mortgage 
of  goods  and  chattels  shall  be  filed  with  the  town  clerk  or  in  the 
county  clerk's  office  of  that  town  in  which  the  mortgagor  resides 
or  it  is  void,  as  to  creditors,  purchasers  said  mortgagees. — 2  R. 
S.,2ded.y  71,  §9,  10. 

But  many  circumstances  are  mentioned  in  the  books  which  go 
to  repel  the  conclusion  of  fraud  in  transactions  of  this  kind.  It 
was  held  that  the  property  being  mortgaged  for  a  debt,  a  great 
part  of  which  was  due  for  rent,  and  of  course  already  constituted 
a  lien  upon  the  property  was  an  evidence  of  good  faith,  although 
the  mortgagor  retained  the  possession.  (1  Chtv.  R.y  33.)  So 
where  the  property  was  a  house,  and  the  object  of  leaving  which 
in  the  hands  of  the  debtor  who  had  mortgaged  it  was,  that  he 
might  settle  and  close  his  business  as  constable,  he  having  no 
horae,  and  no  judgment  having  been  obtained  against  him  untU 
after  the  mortgage.  (3  Cowen,  187.)  But  the  cases  of  Hoe  v. 
Ackery  (23  Wend.  R.,  653,)  and  Hosford  v.  Artdiefy  (4  JKtt, 
271,)  in  the  court  of  errors,  overrule  the  principle  laid  down  in 
Doane  v.  Eddyy  so  far  as  to  submit  the  question  of  fraudulent  in- 
tent to  the  jury.  These  cases  contain  the  whole  doctrine  on 
the  subject 

Where  a  creditor  having  taken  the  goods  of  a  defendant  in 
execution  upon  a  judgment  confessed  on  a  warrant  of  attorney, 
bought  them  at  public  auction,  and  took  a  bill  of  sale  firom 
the  sheriff  for  a  valuable  consideration,  after  which  he  let  the 
goods  to  the  former  owner  for  a  rent,  which  was  actually  paid ; 

11 
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it  was  held  that  the  creditor  had  a  title  which  could  not  be  im- 
peached as  fraudulent  by  other  creditors  having  executions  against 
the  same  defendant.    (4  Taunt.  Rep.,  823 ;  3  Caines'  Reports 
226.)    But  a  purchaser's  title  in  such  case  would  stand  upon  the 
same  footing,  as  to  other  creditors  of  the  defendant,  as  if  he,  the 
purchaser  was  a  mortgagee.     And  if  in  such  case  there  is  no 
evidence  to  show  why  the  property  is  lefl  with  the  debtor,  then 
it  is  prima  facie  evidence  of  fraud,  as  against  a  subsequent  exe- 
cution*  (15  JoAn.  JL,  430.)    And  it  would  seem  that  goods  pur- 
chased at  a  sale  not  made  by  the  debtor  himself,  and  over  which 
he  has  no  control,  may,  when  no  fraudulent  intention  is  apparent, 
be  left  in  possesion  of  the  debtor,  without  rendering  them  liable 
to  executions  subsequently  issued.  (17  John.  R.,  332  j  9  Ibid, 
135,  243;  1  Maule  4"  Seliv.,  251 ;  5  Taunt.  R.,  216.)    Goods 
seized  and  sold  by  the  landlord  under  a  distress  for  rent  without 
any  collusion,  and  purchased  by  a  trustee  of  the  tenant's  estate 
under  an  assignment  by  such  tenant,  for  the  benefit  of  the  credi- 
tors, out  of  the  trust  fimds,  are  not  liable  to  be  taken  in  execu- 
tion by  a  judgment  creditor,  although  they  are  permitted  by  the 
trustees  to  remain  in  possession  of  the  tenant.  ( 1  Stark.,  294.)  And 
the  purchaser  of  goods  sold  at  auction  by  trustees,  under  an  as- 
dgnment  by  an  insolvent  debtor  is  also  protected,  though  he 
leave  the  goods  in  the  possession  of  the  prior  owner,  provided  i| 
be  a  matter  of  fact  to  be  found  by  a  jury,  that  the  assignment 
was  not  made  with  a  fraudulent  intent  and  that  the  sale  was  no^ 
torious. — 1  Maule  tf  Selw.,  251. 

If  an  execution  be  levied  upon  any  goods  or  chattels  in  or  on  any 
demised  premises,  liable  to  a  distress  for  rent,  the  ojficer  holding  the 
execution,  on  receiving  a  notice  from  the  immediate  landlord  (6 
Wend.,  392,)  of  such  premises  of  the  amount  of  rait  claimed  by 
him,  to  be  due  and  the  time  during  which  the  same  accrued,  veri- 
fied by  the  affidavit  of  himself  or  his  agent,  (1  Rev.  Stat.,  2d  ed., 
737,  ^  12 ;  12  Wend,  197,)  is  required  to  levy  the  amount  of 
such  rent,  in  addition  to  the  sum  directed  to  be  levied  on  tiie  exe- 
cution, (provided  it  do  not  exceed  the  last  year's  rent  of  the  pre* 
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miseSy)  and  to  pay  it  over  to  the  landlord  or  his  agent  {1  R.  S., 
2d  ed.,  737,  §13,)  But  if  the  tenant  deny  the  rent  claimed  to 
be  due,  he  may  always  prevent  its  bebg  levied,  by  delivering  to 
the  sheriff  a  bond  with  two  sufficient  sureties,  to  be  approved  by 
such  officer,  in  a  penalty  of  double  the  amount  of  the  rent  so 
claimed,  to  be  executed  to  such  landlord,  with  a  condition  that 
the  obligors  therein  will  pay  all  rent  then  due  to  such  landlord, 
not  exceeding  one  year's  rent  of  the  premises. — 1  Ibid,  §  15-17. 
Under  these  provisions  the  court  has  decided  that  the  mere  oc- 
cupation of  premises  without  an  agreement  to  pay  a  liquidated 
sam  as  rent  does  not  give  the  landlord  the  right  to  require  the 
sherifT  to  levy  and  pay  over  whatever  sum  he  chooses  to  demand. 
(21  Wend.  2L,  65.)  And  he  is  not  entitled  to  rent  not  due  at 
the  time  of  taldng  the  goods,  nor  to  that  which  becomes  due 
while  the  sheriff  remains  in  possession,  unless  the  sheriff  remains 
in  possession  beyond  a  reasonable  time,  so  as  to  injure  his  rights; 
when  he  may  maintain  an  action  on  the  case.  {Matde  tf  Selw., 
245 ;  18  Johfu  Ii,l;  2  IRWs  iL,  380.)  And  that  the  statute 
applies  to  executions  sued  out  on  the  part  of  the  defendant  as 
well  as  to  those  sued  out  on  the  part  of  the  plaintiff,  and  the  ex- 
ecutor or  administrator  of  a  landlord  is  within  its  provisions 
as  well  as  the  landlord  himself.  But  if  there  be  an  execu- 
tion sued  out,  and  the  landlord  psud  a  year's  rent,  and  soon  after 
another  execution  came  in,  he  is  not  entitled  to  another  year's 
rent,  though  it  be  due ;  because  it  is  his  own  laches,  if  he  let 
more  than  one  year's  rent  run  in  arrears.  (2  Strcu,  1024.)  But 
the  landlord  may  claim  rent  in  advance,  if  it  be  stipulated  in  the 
lease ;  (7  Pricey  690 ;)  or  rent  which  became  due  the  day  the 
execution  was  put  in,  though  the  goods  have  before  been  distrain- 
ed upon  and  replevied.  {Tidd,  1054.)  With  regard  to  what 
diall  be  considered  renty  it  has  been  held,  that  if  an  agreement 
for  the  asngnment  of  a  piece  of  ground,  on  payment  of  a  certain 
sum,  contain  a  clause,  that  the  party  agreeing  to  take  the  assign- 
ment, shall  pay  at  the  rate  of  so  much  per  annum,  fix>m  the 
time  of  taking  possession,  until  the  completion  of  the  purchase, 
in  equal  half  yearly  payments,  a  sheriff  has  a  right  to  treat  such 


I 


1 


168  FIERI   FACIAS. 

sum  as  rent  and  deduct  it  out  of  the  proceeds  of  the  execution. — 
2  Coarr.  fy  Payne^  294 

As  it  regards  the  form  of  the  notice,  it  has  been  held  that  a 
notice  of  rent  due  was  sufficient  to  justify  the  sheriff  in  retaining 
the  sum  claimed  as  rent,  ahhough  the  time  during  which  the  rent 
accrued  was  not  stated  in  the  notice ;  and  the  officer  has  no  right 
as  against  the  execution  creditor  or  the  tenant  to  waive  any  sub- 
stantial defect  in  the  notice  or  affidavit,  (5  HilPs  R.,  562  5 
overruling  the  casein  12  Wend.  S.y  197;)  and  in  another  late 
case  it  was  decided  that  the  non-production  of  the  affidavit  which 
is  to  accompany  the  notice  cannot  be  excused  although  waived 
by  the  sheriff"  at  the  time  of  the  claim,  imlcss  the  tenant  consent 
to  a  sale  to  satisfy  the  claim  of  the  landlord.  (21  Wend^y  65.) 
The  affidavit  and  notice  are  in  the  nature  of  process,  and  must 
make  out  a  case  on  which  the  sheriff  is  warranted  to  levy  rent — 
4  mrs  R,  605. 

Such  notice  and  affidavit  may  be  served  on  the  party  in  whose 
favor  the  execution  shall  be  issued,  or  on  the  officer  holding  the 
same  at  any  time  before  a  sale  of  such  roods.  (1 12.  5.,  2d  ed, 
737,  §  12.)  Formerly  notice  alone  was  sufficient,  and  that  might 
be  at  any  time  before  the  money  was  paid  over  to  the  plaintiff  in 
execution  (3  Wend.,  446;  3  Taunt.,  400;  4  Bam.  fy  Md.,  440.) 
But  if  the  landlord  accepts  an  undertaking  from  the  sheriff'  or 
his  officer  to  pay  the  rent,  and  applies  all  the  money  on  the  exe- 
cution, the  landlord  cannot  maintain  an  action  against  the  plain- 
tiff, though  the  undertaking  be  not  valid  from  not  expressmg  the 
consideration.  (3  Campb.,  24 ;  3  Esp.  Rep.,  66,)  And  on  the  oth- 
er hand,  if  the  attorney  for  the  plaintiff  in  the  execution,  on  be- 
ing notified  of  a  claim  by  the  landlord  for  rent,  direct  the  she- 
riff to  withdraw  the  execution,  and  he  do  so,  and  the  plaintiff 
sue  out  a  ca.  sa.  for  the  debt,  such  execution  creditor  cannot  bring 
an  action  against  the  sheriff  for  falsely  returning  to  the  fi.  fa.  that 
so  much  rent  was  due ;  and  he  will  not  be  entitled  to  recover, 
though  he  shew  that  the  supposed  landlord  had  no  right  to  the 
rent  claimed,  and  that  the  attorney,  at  the  time  he  directed  the 
officer  to  withdraw  the  execution,  did  not  know  what  the  land- 
lord's title  was.— 2  Carr.  fy  Payne,  100 ;  Gra.  Pra.,  377. 
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In  executing  a  writ  of  fieri  facias,  the  sheriff  cannot,  as  we 
have  already  noticed,  break  open  the  outer  door  of  a  dwelling 
house ;  nor,  as  is  said,  can  he  open  the  door,  though  it  be  only 
latched  ;  or  knock,  and  when  the  door  is  a  little  opened,  thrust 
in  with  violence.     But  he  may  enter  the  house  of  the  defendant, 
when  the  door  is  open,  and  seize  the  goods  of  the  defendant  there 
found ;  or  the  house  of  a  stranger ;  and  this  by  night  or  by  day, 
if  the  door  be  open.    (6  Reports,  92;  2  Dun.  Pra.,  795.)    So 
on  a  fi.  fa.  against  the  goods  of  an  intestate,  in  the  hands  of  his 
administratrix  and  her  husband,  the  sheriff  may  enter  the  house 
of  the  husband,  to  search  for  the  goods  of  the  intestate,  though 
none  be  found  therein ;  because  that  is  the  most  natural  place  of 
custody  for  them.    (7  Taunt.,  765.)  '  And  if  a  fi,  fa.  be  directed 
to  the  sheriff  to  levy  the  goods  of  A,  and  it  happens  that  A's 
goods  are  in  the  house  of  B,  if,  after  a  request  made  by  the  she- 
riff to  B,  to  deliver  these  goods,  he  refuse,  the  sheriff  is  justified 
in  breaking  and  entering  his  house.   {Dalton,  350.)  There  seems 
to  be  no  settled  rule  as  to  how  long  the  sheriff  may  continue  in 
the  house  of  the  defendant  or  a  stranger,  upon  a  fi.  fa. ;   but  as 
his  object  in  entering  is  to  take  the  goods,  he  ought  not  to  stay 
there  without  the  consent  of  the  tenant  longer  than  is  necessary 
or  reasonable  for  that  purpose.    There  is  this  difference  too,  be- 
tween Us  entering  the  house  of  the  defendant  and  that  of  a  stran- 
ger ;  that  in  the  former  case  his  justification  does  not  depend  on 
his  finding  or  not  finding  the  defendant's  goods  therein ;  but  in  the 
latter  case,  he  is  not  justified,  unless  it  should  turn  out  that  the 
defendant  has  goods  in  the  house  which  are  liable  to  be  taken  in 
execution.    (6  Taunt.,  769 ;  Ibid,  246 ;  Gra.  Pro.,  386.)  But 
a  sheriff,  in  order  to  levy  on  a  fi.  fa.,  as  well  as  to  make  an  ar- 
rest, may  break  open  a  store,  warehouse,  or  bam,  not  annexed 
to  a  dwelling  house,  or  forming  any  part  of  the  curtilage,  as  the 
inner  doors  of  a  dwelling  house,  trunks,  &c.    Indeed,  when  ne- 
cessary, he  must  do  so. — 16  John.  JR.,  287 ;  9  Ibid,  132. 

After  the  sheriff  has  levied  'on  the  goods  and  chattels  of  the 
party  named  in  the  writ,  the  latter  may  prevent  further  proceed- 
ings by  paying  the  amount  levied  to  the  officer ;  and  this  will  be 
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deemed  a  good  payment  to  the  plaintiff.  (5  Cowen,  248 ;  2  Lev^ 
203 ;  1  Arch.  Pra.,  296.)  If^  however,  the  amount  be  not  then 
paid,  it  b  the  duty  of  the  sheriff  to  proceed  and  sell  the  property 
at  auction,  after  giving  due  and  legal  notice  of  the  same.  And 
if  the  sheriff  wilfully  delay  to  sell  for  an  unreasonable  time,  with 
a  view  to  injure  the  defendant,  he  is  liable  to  an  action. — 3  Stark, 
Rep.,  163. 

The  Revised  Statutes  contain  the  following  provisions  respect- 
ing the  notice  of  sale : 

No  sale  of  any  goods  or  chattels  shall  be  made  by  virtue  of  any 
execution,  unless  previous  notice  of  such  sale  shall  have  been  gi- 
Teu  mx  days  successively,  by  fastening  up  written  or  printed  no- 
ticies  thereof,  in  three  publiq  places  of  the  town  where  such  sale  is 
to  be  bad,  specifying  the  time  and  place  where  the  same  is  intend- 
ed to  be  had.— 2  R.  S.,  2d  ed.,  290,  §  21. 

If  any  person  shall  take  down  or  deface  any  notice  of  a  sale 
of  real  or  personal  property,  put  up  by  any  sheriff,  previous  to 
the  day  of  sale  therein  specified,  unless  upon  satisfaction  of  the 
execution,  by  virtue  of  which  such  notice  shall  have  been  given, 
or  upon  the  consent  of  the  party  suing  out  such  execution,  and  of 
the  defendant  therdn,  such  person  shall  forfeit  fifty  dollars  to  the 
party  in  whose  favor  such  execution  was  issued. — Ibid,  §  39. 

The  omission  of  any  sheriff  or  other  officer  to  give  the  notice 
of  sale  herein  required,  or  the  taking  down  or  defacing  of  any 
such  notice  when  put  up,  shall  not  affect  the  validity  of  any  sale 
made  to  a  purchaser  in  good  faith,  without  notice  of  any  such 
omission  or  offence. — Ibid,  §  40. 

Respecting  the  sale,  the  statutes  provide  that  the  sale  of  any  real 
estate,  or  of  any  personal  property  by  virtue  of  any  execution, 
shall  be  at  public  vendue  between  the  hour  of  9  o'clock  in  the 
morning,  and  the  setting  of  the  sun« — Ibidj  §  36. 

No  personal  property  shall  be  exposed  for  sale,  unless  the  same 
be  present,  and  within  the  view  of  those  attending  such  sale ;  it 
shall  be  offered  for  sale  in  such  lots  and  parcels  as  shall  be  calcu- 
lated to  bring  the  highest  price. — Ibidj  291,  §  23. 

The  sheriff  or  other  officer  to  whom  any  execution  shall  be  di- 
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rectedy  and  the  deputy  of  such  sheriff,  or  officer,  holdii^  any 
execution,  and  conducting  any  sale  of  property  in  pursuance 
thereof,  shall  not,  directly  or  indirectly,  purchase  any  property 
'whatever,  at  any  sale  by  virtue  of  such  execution;  and  all  pur- 
chases made  by  such  sheriff,  officer  or  deputy,  to  his  use,  shall 
be  void.— Rid,  Sd3,  §  41. 

The  sale  of  goods  under  a  fieri  facias  ought  to  be  at  the  place 
idiere  the  goods  are,  so  that  they  may  be  severally  seen  and  ex- 
amined ;  and  where  a  sale  was  made  six  miles  distant  from  the 
goods,  it  was  held  irregular  and  void.  (17  John*  Rep.,  116.)  If 
part  of  the  goods  be  present  at  the  sale,  and  part  absent,  the  sale 
is  valid  as  to  the  property  which  is  present  (19  Wend.  2L,  476 ; 
14  /.  2L,  222.)  The  articles  should  be  pomted  out  to  the  Udders, 
and  sold  specifically  and  separately.  K  sold  collectively  and 
without  discrimination,  the  property  therein  is  not  transferred  to 
the  purchaser;  and  the  court  said  that  to  sanction  such  sales  would 
open  a  door  to  innumerable  firauds.  (14  John.  Rep.,  362.)  Still 
less  is  it  admissible  to|  sell  real  and  personal  proper^  in  one 
mass.  (17  John.  Rep,y  116.*^)  The  proper  course,  both  on  sales  of 
real  and  personal  property,  is  to  sell  only  so  much  of  the  property 
charged  as  will  probably  satisfy  the  execution,  and  which  can  be 
conveniently  and  reasonably  sold  separately. — 8  John.  Rep„  333. 

If  a  sheriff  sell  goods  upon  an  execution  without  legally  adver- 
tising the  sale,  and  return  that  he  advertised  and  sold  them  ac- 
cording to  law,  he  will  be  liable  to  an  action  on  the  case  for  a 
fidse  return ;  but  the  judgment  creditor  cannot  maintain  trover 
for  the  goods. — 3  Mass.  Rep.,  487. 

A  sheriff  has  a  reasonable  discretion  in  adjourning  the  sale.  (6 
John.  Rep.  345;  2  Cowen,  139.)  He  may  sell  the  goods  after 
the  return  of  the  writ,  (4  Wheat.  Rep.,  603,)  and  even  after  he 
has  gone  out  of  office,  (5a/Ar.,  323 ;  Ld.  Raym.,  1073,)  without  a 
a  vendUioni  exponas.    So  if  a  term  of  years  be  sold  aft^  the  writ 

*  In  a  late  cace,  where  the  sheriff  of  Columbia  county  set  up  and  sold  se- 
veral head  of  cattle  at  once,  on  an  application  for  a  resale  the  court  denied 
the  motion,  although  the  propertj  sold  at  a  very  inadequate  price,  there  be- 
iaf  no  evidence  of  fraud. 
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is  returnable,  an  assignment  subsequently  executed  is  valid.  (1 
Bam.  fy  Jlld.y  230.)  The  sheriff  having  levied  on  goods,  is  not 
justified  in  selling  to  the  highest  bidder  greatly  under  value ;  but 
if  he  cannot  obtain  a  reasonable  price,  may  return  that  the  goods 
remain  in  his  hands  for  want  of  buyers. — 3  Ccanpb.  Bep.^  52L 

In  a  case  attended  with  aggravated  circumstances  of  oppres- 
sion on  the  part  of  the  officer,  in  persisting  to  sell  on  the  day  ap- 
pointed, at  a  great  sacrifice  of  the  property,  and  where  the  de- 
fendant had  been  absent  from  home  at  the  levy,  and  did  not  return 
until  the  day  of  sale,  and  requested  but  a  few  houis  to  go  three 
miles  to  get  the  money,  to  satisfy  the  execution;  but  the  sheriff, 
acting  by  the  directions  of  the  plaintiflf,  refused  to  grant  any  delay, 
or  adjourn  the  sale,  although  the  return  day  was  some  weeks  dis- 
tant ;  and  insisted  that  if  the  amount  of  the  execution  should  be 
paid  by  the  defendant,  it  must  be  in  specie,  and,  the  defendant  be- 
ing  unable  to  comply,  went  on  with  the  sale,  and  sold  property, 
worth  firom  twelve  hundred  to  two  thousand  dollars,  for  three 
hundred,  the  plaintiff  becoming  the  purchaser;  the  court  remark- 
ed, that  the  officer  is  undoubtedly  to  take  all  necessary  and  law- 
ful means  to  comply  with  the  exigency  of  the  writ,  and  thereby 
secure  to  the  plaintiff'in  the  execution  the  fruits  of  his  recoveiy* 
As  to  time,  place,  and  manner  of  sale,  a  sound  discretion  is  vested 
in  him,  but  in  the  full  confidence  that  it  will  not  be  abused.  It  is  in- 
dispensable to  the  due  administration  of  justice,  that  the  exercise 
of  this  discretion  should  never  be  under  the  direction  of  one  party, 
so  as  to  oppress  and  bring  ruin  on  the  other.  The  officer  is  bound 
to  consult  his  own  judgment,  to  act  firmly  but  temperately,  and 
in  no  case  can  he  vrithout  just  reprehension,  lend  himself  to  the 
vievFS  of  either  party,  or  become  the  instrument  to  average  their 
real  or  imaginary  v^rongs.  The  court  held  that  the  officer  was 
bound,  when  he  saw  that  there  must  be  a  great  sacrifice  of  prop- 
erty to  have  postponed  the  sale ;  and  that  he  ought  to  have  given 
the  defendant  a  reasonable  time  to  obtain  the  money,  particularly 
when  the  sheriff  could  not  possibly  sustain  any  loss  from  the  in- 
dulgence ;  and  added  that  were  these  the  only  questions  in  the 
case  they  would  not  hesitate  in  saymg  that  the  sale  should  be  set 
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aside.  (2  Cotoen,  139 ;  2  PaiTie  tr  Duety  338.)  But  when  the  pro- 
perty has  passed  to  bona  fide  purchasers  \7ith0ut  notice,  the  sale 
may  he  held  valid  and  the  sheriff  liable  for  damages.  Where  a 
sheriff  sold  three  hundred  dollars  worth  of  property  for  thirty,  the 
sheriff  was  held  liable,  on  the  ground  that  he  ought  to  have  re* 
turned  that  the  property  remained  on  bond  for  want  of  bidders. 

The  shmff  cannot  deliver  the  defeiylant's  goods  to  the  plaintiff 
in  satisfaction  of  his  debt ;  nor  can  he  redeliver  them  to  the  de- 
fendant, if  he  pays  only  part  of  the  debt ;  and  if  the  sheriff  levies 
on  die  goods,  and  pays  the  plaintiff  with  his  own  money,  yet  he 
cahnot  keep  the  goods  to  his  own  use.  (JVby.,  107 ;  1  Lutw.y  589) 
But  where  an  execution  creditor  bids  at  the  sheriff's  sale,  and  the 
goods  are  knocked  down  to  him,  the  sheriff  may  lawfully  deliver 
the  goods  without  recdving  the  money.  It  would  be  unreasona- 
ble and  injurious  to  debtois,  as  well  as  creditors,  to  insist  that  the 
creditor  in  the  execution  should  advance  money  on  his  bid,  when 
the  sole  object  of  the  sale  is  to  put  money  in  his  pocket,  by 
paying  a  debt  due  to  him.  Thus  where  a  sheriff  had  sold  the 
property  of  the  debtcnr  to  his  creditor  as  the  highest  bidder,  and 
delivered  it  without  receiving  the  money,  and  the  judgment  and 
execution  were  afterwards  set  aside  as  fraudulent  and  void,  and 
the  sheriff  directed  to  apply  the  moneys  collected  on  the  execu- 
tion, to  satisfy  other  executions  in  his  hands,  and  the  sheriff  not 
having  actually  received  the  money,  returned  nulla  bonay  &c.,  to 
an  execution  delivered  to  him ;  it  was  held  that  the  sheriff  was 
not  liable  to  an  action  for  a  false  return.  (19  John,  Rep.y  84) 
And  the  sheriff  is  bound  to  pay  the  money  collected  on  the  exe- 
cution to  the  plaintiff  without  any  previous  demand,  or  to  pay  it 
into  court;  otherwise  he  is  subject  to  an  attachment — 18  John. 
Rep.,  133;  3  HiU,  5^2. 

And  the  ruling  of,  or  notice  to  a  sheriff  to  return  an  execution, 
after  the  conunencement  of  a  suit  against  him  for  the  money  re- 
ceived by  him,  is  not  an  abandonment  of  the  action;  nor  will  th^ 
returns  of  the  execution  and  the  payment  of  the  money  into  court 
after  such  proceeding,  discharge  the  sheriff's  liability.  The  pro- 
ceeding is  allowed  in  aid  of  the  action,  the  money  is  considered  a& 
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YQluntarily  paid  in  and  the  defendant  cannot  avail  lumself  of  sach 
payment  but  by  compliance  with  the  established  practice  in  cases 
of  payment  of  money  into  court  (13  John*  Rep.j  529.)  It  is  the 
duty  of  a  sheriff  to  return  the  writ  without  being  ruled  or  noticed ; 
and,  in  an  action  against  him,  what  he  has  done  upon  it  may  be 
proved  by  parol.  (15  John.  Rep.,  466.)  But  still  the  plaintiff  in 
an  execution  is  not  obUged  to  rely  upon  this  parol  evidence,  but 
has  a  right  to  insist  upon  a  return  by  the  sheriff  as  collateral  to, 
and  in  aid  of  his  action  against  hiiau    {^AnU  )    The  olgect 

of  compelling  a  return  of  the  wilt,  is  to  ascertain  under  the  hand 
of  the  sheriff  himself  what  he  has  done,  and  not  to  compel  him  to 
bring  into  the  court  the  money  which  he  may  have  made  upon  it 
The  ruling  of  the  the  sheriff,  therefore,  is  not  an  abandonment  of 
the  action  against  him,  nor  in  any  manner  inconsistent  with  it 
2  Wend.,  Rep.,  260. 

Where  several  parcels  of  property  are  sold  under  an  execution 
at  one  bid,  though  the  sale  might  have  been  fairer,  and  the  prop- 
erty brought  more,  in  separate  paicek,  yet  a  third  person,  not  a 
creditor,  has  no  right  to  object  to  the  manner  of  sale.  The  title 
passes  by  such  a  sale  as  to  strangers.  (9  Cawen,  274.)  And  a  delay 
in  selling  property  levied  under  an  execution,  does  not  render  the 
sale  void  in  respect  of  an  execution  issued  subsequent  to  the  sale. 
(14  John.  Rep.,  222.)  So  a  sale  under  an  execution  to  a  bona 
fide  purchaser,  cannot  be  defeated  for  error  or  irregularity  in  the 
judgment  or  execution,  or  on  the  ground  that  no  levy  was  made 
until  after  the  return  day.  (3  IJnd,  97.)  And  an  execution  issued 
after  two  years  without  the  judgment  bding  revived  by  scire  facias, 
or  an  irregular  scira  facias,  is  voidable  only,  and  cannot  be  called 
in  question  in  a  collateral  action,  so  as  to  defeat  the  title  of  a  pur- 
chaser under  the  execution.  (1  Ihid^  537.)  Neither  can  a  pur- 
chaser at  a  sheriff's  sale  be  affected  by  any  matter  subsequent  to 
the  sale  arising  between  the  parties  to  the  payment,  to  which  he 
is  a  stranger,  (8  Ibid,  281.)  And  it  seems  that  a  bona  fide  pur- 
chaser of  lands  on  an  execution  issued  on  a  judgment  which  has 
been  paid,  but  on  which  no  satisfaction  is  entered  on  record,  nor 
the  execution  returned  satisfied,  will  be  protected  in  his  purchase. 
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But  it  is  otherwise  if  he  had  notice  of  the  payment^  mther  actual 
or  presumptiye.  And  if  the  party  to  the  execution  purchase,  he 
will  not  be  protected,  for  he  is  chargeable  with  notice.^ — 1  Coto^ 
m,  622. 

Where  a  sheriff  sold  property  on  a  fi.  fa.,  against  a  defendant, 
and  endorsed  the  amount  of  sales  upon  the  execution,  but  the 
property  turned  out  to  belong  to  a  third  person,  who  recovered 
its  value  in  an  action  against  the  sheriff  and  the  plaintiff  jointly ; 
the  court  ordered  the  endorsement  to  be  stricken  out,  and  that  an 
alias  fi.  fa.,  should  issue  for  the  whole. — 6  /bid,  280. 

Although  a  plaintiff  biddbg  on  his  own  execution  is  not  bound 
to  pay  the  money,  yet,  if  there  be  a  dispute  between  him  and 
other  creditors  as  to  which  execution  the  money  is  to  apply,  the 
sheriff  may  refuse  the  plaintiff's  bid ;  or  refuse  to  deliver  the  pro- 
perty until  the  monq^  be  paid,  and  proceed  to  sell  again  if  it  be 
not  paid  according  to  the  Ind  made.  But  if  he  sell  and  deliver 
the  property  to  the  plaintiff  he  cannot  maintain  an  action  for  the 
price  bid.  {Ibidf  390.)  And  an  action  does  not  lie  against  an  offi- 
cer for  not  paying  over  money  collected  by  him  on  execution, 
where  he  has  been  sued,  and  a  recovery  had  against  him  for  sell- 
ing property,  by  the  sale  of  which  the  money  coUeeted  by  him 
was  made,  where  such  recovery  is  equal  to,  or  exceeds  the  amount 
of  the  execution ;  and  such  action  does  not  lie  although  the  plain- 
tiff in  the  execution,  on  the  delivery  of  the  process,  executed  a 
bond  of  indemnity  to  the  officer,  and  notwithstanding  that  the 
officer  has  brought  an  action  upon  such  band.-— 21  Wend,  JR.  1264. 

If  the  sheriff  delivers  goods  seized  and  sold  on  execution,  with- 
out recovering  the  money,  he  is  answerable  for  the  amountr  (9 
J<An.  Rep.,  96.)  And  it  is  questionable  whether  in  case  of  a 
venditioni  exponas,  the  sheriff  is  not  concluded  by  the  value  of 
the  goods,  as  stated  in  his  return*  to  the  fi.  fa.,  that  he  had  taken 
goods  and  chattels  to  the  value  of  the  damages  in  the  execution* 
(Id.  Raym.,  1072;  6  Mod.  Rep.,  296;  6  Jlfo^^.  Rep.,  325;  10 
ibid,  470.)  The  general  rule  being  that  an  officer  is  not  allowed 
to  contradict  his  own  return.  And  a  defendant  whose  goods  have 
been  taken  under  a  fi.  fa.,  is  entitled  to  call  on  the  sheriff  to  re- 
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turn  the  writ,  whether  the  goods  have  been  sold  to  another,  or 
redeemed  by  himself.  {1  Taunt,  5.)  In  England,  when  a  sheriff  acts 
in  good  faith,  an  action  cannot  be  maintained  against  him  for  money 
had  and  received  on  an  execution,  without  a  previous  demand ; 
and  wh^e  such  action  is  brought,  and  application  is  made  in 
time,  the  court  will  stay  the  proceedings  on  payment  of  the  money 
received  without  costs.  (3  Bam.  ^  Md.,  596.)  But  here  an  ac- 
tion may  be  maintained  for  not  returning  the  fi.  fa«,  (and  of  course 
for  the  money)  without  demand. — 3  HiU^  552. 

A  sheriff  who  advertises  for  sale  on  but  one  execution,  cannot 
sell  imder  that  execution  and  another  execution  coming  subse- 
quently  to  his  hands,  by  virtue  of  the  same  advertisement — 3 
Coweny  334. 

Where  the  sheriff  has  two  executions  against  the  same  de- 
fendant, and,  having  levied  part  of  the  amount  of  the  prior  exe- 
cution, proceeds  after  the  return  day  of  the  execution,  to  make 
another  levy,  he  must  apply  the  sum  thus  made  in  satisfaction  of 
the  junior  execution ;  the  latest  period  which  the  law  allows  for 
the  service  of  a  writ  being  the  day  on  which  it  is  returnable. 
And  if  the  plaintiff  in  the  junior  execution  obtains  a  rule  directing 
the  sheriff  to  pay  over  the  money  to  him,  he  is  not  bound  to  pro- 
ceed by  attachment,  but  may  maintam  an  action  of  assumpsit 
against  the  sheriff. — 13  John.  Rep.,  255. 

And  a  sheriff  who  holds  an  execution  agamst  the  property  of 
the  defendant  in  the  process,  is  not  bound,  it  seems,  to  suspend 
proceedings  on  the  production  to  him  of  an  insolvent's  discharge 
granted  to  the  defendant ;  at  all  events,  if  he  do  so,  he  incurs  the 
peril  of  an  action  against  him  if  the  discharge  be  shewn  to  be 
void.— 21  Wend.  Rep.^  351. 

Where  two  fi.  fa's,  are  delivered  on  the  same  day  to  the  she- 
riff, who  executes  the  last  first  on  the  goods  of  the  defendant,  the 
execution  is  good,  but  he  is  liable  to  the  plaintiff  in  the  first  (lid* 
Raym.y  251.)  And  where  after  the  fi.  fa.  is  executed,  the  judg- 
ment is  reversed,  the  defendant  is  entitled  to  recover,  but  he  can 
recover  only  to  the  amount  of  the  money  which  has  been  made 
by  the  sale. — 2  Sound.,  69. — See  Appendix. 
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Where  two  executions  in  favor  of  different  plaintiffs  for  differ- 
ent amounts,  are  delivered  to  the  officer  at  the  same  time,  and 
personal  property  is  sold,  hut  not  enough  to  satisfy  hoth,  the  mo- 
ney must  not  he  applied  fro  raiay  hut  dollar  for  dollar,  till  the 
less  is  extinguished,  and  then  the  halance  upon  the  larger* 

The  court  will  not  stay  goods,  taken  hy  £•  fa.,  in  the  hands  of 
the  sheriff,  until  a  dispute  between  the  plaintiff  and  a  stranger, 
concerning  the  property,  is  decided,  unless  for  the  protection  and 
at  the  request  of  the  sheriff. — 2  Black,  R.,  1064. 

When  the  plaintiff  interferes  and  directs  a  deputy  sheriff  to  idkc 
a  course  in  the  collection  of  an  execution,  out  of  the  line  requi- 
red by  law,  as,  by  giving  credit,  &c.,  he  thereby  makes  the  de- 
puty his  private  special  agent,  and  discharges  the  sheriff. — 6  Caw, 
JL,  467. 

An  auctioneer  selling  goods  levied  on  by  execution,  in  pursu- 
ance of  orders  from  a  sheriff,  and  receiving  money  for  them,  is 
accountable  only  to  the  sheriff,  and  cannot  be  held  as  the  trustee 
of  those  who  may  have  claims  on  the  sheriff  for  the  proceeds. 

5M.  Of  the  fieri  facias,  and  the  proceedings  of  the  sheriff  under 
it  as  it  regards  real  property. 

If  suffident  goods  and  chattels  cannot  be  found  by  the  sheriff 
to  satisfy  the  execution,  then  (and  not  before)  he  is  commanded 
by  the  writ  to  cause  the  amount  so  deficient  to  be  made  of  the 
real  estate  owned  by  the  party  at  the  time  of  docketing  the  judg- 
ment, or  at  any  time  subsequent,  into  whose  hands  soever  the 
same  may  have  come.* — 2  R,  S.,  2d  ed.,  291,  §  24. 

As  the  time  of  docketing  the  judgment  is  to  be  specified  in  the 
wrk,  {Ibidy)  the  sheriff  is  always  informed  of  the  day  to  which 
the  execution  relates,  and  is  bound  to  sell  eveiy  species  of  real 
estate  on  which  that  judgment  is  a  lien. — 5  HUly  228. 

As  to  the  lien  of  judgments  upon  lands  the  statutes  provide 
that  all  judgments  rendered  in  any  court  of  record  shall  bind  and 
be  a  chaise  upon  the  lands,  real  estate,  and  chattels  real  of  every 
person  against  whom  such  judgment  shall  be  rendered,  which 

*  Since  the  Jtcv.  Stat,,  there  have  been  the  foUowing  enactments: 

No  judgment  or  decree  which  shaU  be  entered  after  thii  act  takes  effect) 
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such  person  may  have  at  the  time  of  docketing  such  judgment, 
or  which  he  may  acquire  at  any  time  thereafter.  (2  R.  S,  282,  §  3.) 
And  that  from  and  after  ten  years  after  the  time  of  docketing  such 
judgment,  it  shall  cease  to  hind  or  he  a  chaise  upon  any  such 
property  as  against  purchasers  in  good  faith,  and  as  against  in- 
cumbrancers subsequent  to  such  judgment,  by  mortgage,  judgment, 
{JVote,  §  31,)  decree,  or  otherwise.  {Ibidy  §4)  The  time,  how- 
ever, during  which  the  execution  of  such  judgment  may  be  sus- 
pended by  injunction  or  writ  of  error,  is,  under  certain  regula- 
tions, allowed  to  be  deducted  from  such  period  often  years. — Urid^ 
§5,6;  1  Burr.  Pra.y  280. 

The  judgment  is  also  in  .some  cases  a  lien,  and  the  execution 
may  be  levied  upon  equitable  interests,  such  as  the  eqiuty  of  re- 
demption of  lands  mortgaged,  (1  Catoen,  50)  unless  the  judgment 
be  for  the  debt  secured  by  the  mortgage  (2  R.  5.,  2d  ed.,  219^ 
§  31) ;  and  trust  estates,  (except  such  as  are  conneded  with  some 
power  of  disposition  by  the  trustees  ( 1  Ibid,  722,  §  48) ;  such  as 

shall  be  a  lien  npoa  real  estate,  unless  the  same  shall  be  docketed  in  books 
to  be  provided  and  kept  for  that  purpose  by  the  coonty  clerk  of  the  county 
where  the  lands  are  situate. — X«w,  1840,  334,  §  25. 

AAer  this  act  takes  effect,  the  decrees  of  the  court  of  chancery  shall 
be  docketed  in  the  same  manner  and  with  the  like  effect  as  judgments  of  the 
supreme  court.— /6t(i,  §  27. 

After  this  act  takes  effect,  the  judgments  of  the  superior  court  of  the 
dty  of  New  York,  and  of  all  mayor's  courts,  shall  be  docketed  .with  the 
clerk  of  the  county  where  the  court  is  held,  before  the  same  shall  become  a 
lien.^Ibid,  S  28. 

The  judgments  of  the  superior  court  of  the  city  of  New  York,  and  of 
any  court  of  common  pleas,  recovered  after  this  act  takes  effect,  may  be 
docketed  in  the  manner  above  mentioned,  in  any  other  county  than  that  in 
which  the  judgment  was  rendered,  with  the  like  effect  as  is  above  provided 
in  relation  to  the  judgments  of  the  supreme  court^iMtf,  §  29. 

A  fieri  facias  upon  any  judgment  docketed  as  provided  for  in  the  next 
preceding  section,  may  be  issued  out  of  the  court  in  which  the  judgment 
vras  rendered,  to  the  sheriff  or  other  proper  officer  of  any  county  where  the 
judgment  is  docketed,  with  the  like  effect  as  though  issued  to  the  sheriff  of 
the  county  where  the  court  was  held.  Such  execution  shall  be  returned  to 
and  filed  by  the  clerk  of  the  county  into  which  it  was  issued.— J6ui,335|  §  90. 

The  lien  of  very  judgment  or  decree  to  be  docketed  aAer  this  net 
takes  effeeti  shall  cease  to  have  preference  ovor  other  judgment  cvediton, 
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arise  or  result  by  implication  of  law;  and  such  express  trusts  as 
are  authorized  by  statute. — Ibid^  §  50.)  But  it  is  no  lien  on  the 
interest  of  a  person  holding  a  contract  for  the  purchase  of  land« — 
/Wi,736,§4;  1  Bvrr.  Pro. 

If  one  convey  before  judgment  against  him,  and  transcript  filed 
as  required  by  the  statute,  the  judgment  of  course  creates  no  lien, 
provided  the  conveyance  be  bona  fide,  and  for  a  valuable  consi- 
deration, which  the  law  will  intend  it  to  be  until  the  contrary  is 
shewn  (4  Coiren,  599) ;  but  if  the  conveyance  be  to  a  purchaser 
who  has  notice  of  the  judgment,  with  intent  to  elude  the  judgment 
creditor,  such  conveyance  will  be  regarded  as  void  as  to  the 
judgment  debtor  and  the  purchaser  firom  him,  but  not  as  to  a  bona 
fide  purchaser  from  the  latter*  (13  John,  Rep*,  471.)  And  the 
judgment  in  equity  attaches  to  lands  in  the  defendant's  possession 
when  the  judgment  is  obtained,  diough  they  are  holden  adversely 
to  him  (9  Cowen,  233) ;  but  not  to  a  mere  naked  claim  to  be  the 
owner  of  land  unaccompanied  by  possession.  (1  Wend.,  602.) 

pnrchMers  and  mortgageesi  at  the  expiration  of  five  jean  from  the  day 
when  the  judgment  was  perfected  or  the  decree  entered ;  subject,  howeveri 
to  the  provisions  vf  Article  first,  Title  fonr,  Chapter  six  of  the  third  Part  of 
the  Revised  Stotntes.— /6i(l,  §  31. 

AU  jadgmentuut  decrees  which  are  or  shall  be  docketed  before  this  act 
takes  effect,  if  the  lien  now  provided  by  law  shall  not  sooner  terminate, 
shall  cease  to  have  a  preference  over  other  judgment  creditors,  porehasers  and 
mortgagees,  at  the  end  of  ft^r^  years  from  the  time  this  act  shall  take  effect, 
subject,  however,  to  the  provisions  of  the  said  first  article.— i6{if,  §  32. 

The  execution  now  issues  in  the  same  form  as  heretofore,  in  directing  a 
levy  and  sale  of  real  estate  ;  but  the  sheriff  seUs  subject  to  any  liens  obtain- 
ed or  interest  acquired  thereon  by  any  other  person,  subsequent  to  the  dock- 
eting the  judgment  and  prior  to  filing  the  transcript,  provided  the  transcript 
was  not  filed  within  the  ten  days  after  docketing  the  judgment.  Or  in  case 
no  transcript  at  all  has  been  filed  then  the  sheriff,  in  case  of  deficiency  of 
personal  property,  levies  upon,  and  sells  the  real  estate ;  the  levy  creating 
a  good  lien  from  the  day  the  levy  is  made.  These  are  the  principles  laid 
down  by  the  chanceUor,  on  an  objection  to  a  judgment  creditor's  bill,  where 
the  objection  was  that  the  remedy  at  law  had  not  been  exhausted,  no  tran- 
script having  been  filed  in  the  county  to  which  the  execution  went.  And  the 
supreme  court  has  decided  the  same  principle,  on  a  motion  to  set  aside  an 
execution,  on  the  ground  that  no  transcript  had  been  filed  in  the  county  to 
which  the  execution  issued. 
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And  where  one,  after  a  judgment  is  obtained  against  him,  aliens 
a  part  of  bis  real  estate,  on  wbicb  tbe  judgment  is  a  lien,  on  mo- 
tion to  tbe  court  in  wbicb  judgment  was  obtained,  or  on  filing  a 
bill  in  cbancery,  tbe  judgment  creditor  wilt  be  compelled  by  an 
order  or  decree,  to  exbaust  tbe  estate  remsdning  in  tbe  debtor's 
bands,  before  selling  tbe  part  so  aliened. — 9  Coweriy  Rep.,  403;  1 
Paige,  228. 

Tbe  lien  of  a  judgment  is  suspended  by  taking  tbe  body  of  the 
debtor  in  execution,  that  being  regarded  so  long  as  it  continues, 
to  all  intents,  as  a  satisfaction  of  the  judgment  (3  Wend.,  184 ;  1 
Cowen,  56);  but  if  tbe  defendant  be  afterwards  discharged,  under 
any  of  tbe  insolvent  acts  exonerating  tbe  body  firom  imprison- 
ment, (13  John.  Rep.,  633)  or  escape,  (5  Werid.,  240)  the  lien  of 
tbe  judgment,  as  against  tbe  debtor,  revives,  although  its  priority 
over  liens  acquired  by  others  during  its  suspension,  is  not  restored. 
But  a  stipulation  not  to  take  out  execution  against  the  body,  or 
personal  estate  of  tbe  defendant,  in  consideration  of  his  confess- 
ing a  judgment,  does  not  prevent  the  judgment  from  operating  as 
alien  upon  his  real  estate  (1  Cowen,  501);  nor  is  the  lien  created 
by  a  judgment  waived,  by  recovering  and  perfecting  a  ju^ment 
thereon  in  another  court;  unless  in  a  United  States  court. — 1 
Cow.,  178 ;  Gra.  Pro.,  346. 

A  judgment  continues  to  be  a  lien  on  real  estate,  after  the  ex- 
piration of  tbe  five  years,  as  against  the  defendant  in  the  judgment, 
or  his  grantee  without  valuable  consideration,  although  not  as 
against  bona  fide  purchasers  or  incumbrancers.  {Laios  1840,  p. 
335,  §  32 ;  2  Paige,  54.)  And  it  has  been  held  that  where  the 
ten  years  lien  of  a  judgment  has  expired,  (now  five  years  bonx  en« 
tering  judgment;)  if  the  purchaser  collude  with  the  judgment  cre- 
ditor to  deprive  the  creditor  of  bis  lien  upon  tbe  lands  purchased, 
knowing  that,  tbe  judgment  is  unpaid,  or  if  he  purchase  under  cir- 
cumstances indicating  an  intention  to  deprive  the  creditor  of  the 
means  of  collecting  his  judgment,  such  purchaser  will  not  be  pro- 
tected as  a  bona  fide  purchaser  of  the  land,  discharged  of  the  lien 
of  such  judgment,  although  be  pay  tbe  full  value  of  tbe  land ;  al- 
though a  mere  notice  of  the  existence  of  a  judgment  of  more  than 
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ten  (now  five)  years'  standing,  will  not  deprive  a  purchaser  of  the 
protection  of  the  statute  as  a  bona  fide  purchaser  of  the  land  up- 
on which  the  judgment  was  a  lien. — 6  Paiges  493. 

Real  estate,  like  goods  and  chattels  may  be  sold  by  the  sheriff, 
under  execution,  where  it  has  been  fraudulently  conveyed  away. 
The  provisions  of  the  statutes,  respecting  fraudulent  conveyances 
of  real  estate,  are  as  follows : 

Every  conveyance  or  assignment,  in  writing,  or  otherwise,  of 
any  estate  or  interest  in  lands,  or  in  goods,  or  things  in  action,  or 
of  any  rents  or  profits  issuing  therefrom,  and  every  charge  upon 
lands,  goods,  or  things  in  action,  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors,  or  persons  of  their  lawfid  suits,  dama- 
ges, forfeitures,  debts  or  demands,  and  every  bond  or  other  evi- 
dence of  debt  given,  suit  commenced,  decree  or  judgment  suffered, 
with  the  like  intent  as  against  the  persons  so  hindered,  delayed, 
or  defirauded,  shall  be  void. — 2  R.  jS.,  2d  ed.,  72,  §  1. 

Every  conveyance,  charge,  instrument,  or  proceeding,  declared 
to  be  void  by  the  provisions  of  this  chapter  as  against  creditors  or 
purchasers,  shall  be  equally  void,  against  the  heirs,  successors, 
personal  representatives,  or  assignees  of  such  creditors  or  purcha- 
-sers. — Ibidj  §  3. 

The  question  of  fraudulent  intent,  in  all  cases  arising  under  the 
provisions  of  this  chapter,  shall  be  deemed  a  question  of  fact,  and 
not  of  law;  nor  shall  any  conveyance  or  chaise  be  adjudged 
fraudulent  as  against  creditors  or  purchasers,  solely  on  the  ground, 
that  it  was  not  founded  on  a  valuable  consideration.  {lUd,  §  4.) 
The  provisions  of  this  chapter  shall  not  be  construed,  in  any  man- 
ner, to  affect  or  impair  the  title  of  a  purchaser  for  a  valuable  con- 
sideration, unless  it  shall  appear,  that  such  purchaser  had  previous 
notice  of  the  firaudulent  intent  of  his  immediate  grantor,  or  of  the 
fraud  rendering  void  the  title  of  such  grantor. — Ibidy  §  2.    ' 

The  term  '  lands,'  as  used  in  this  chapter  shall  be  construed  as 
co-extensive  in  meaning  with  Hands,  tenements,  and  heredita- 
ments ;'  and  the  terms  ^  estate  and  interest  in  lands,'  shall  be  con- 
strued to  embrace  every  estate  and  interest,  freehold  and  chattel, 
legal  and  equitable,  present  and  future,  vested  and  contingent,  in 
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lands  as  above  defined.  The  term  ^  conveyance'  as  used  in  this 
chapter,  shall  be  construed  to  embrace  every  instrument  in  writing 
(except  a  last  will  and  testament)  whatever  may  be  its  form,  and 
by  whatever  name  it  may  be  known  in  law,  by  which  any  estate 
or  interest  in  lands  is  created,  aliened,  or  surrendered. — 2  R.  S^ 
2d  ei.y  73,  §  6. 

Fraud  may  be  inferred  firom  circumstances,  such  as  the  smalN 
ness,  or  inadequacy  of  the  consideration  expressed,  compared  with 
the  fair  value  of  the  property  conveyed ;  the  want  of  any  price  or 
consideration  actually  paid ;  the  grantor  continuing  in  possession, 
and  exercising  acts  of  ownership ;  or  circumstances  attending  the 
delivery  and  execution  of  the  deed.  The  possession  of  land,  and 
taking  the  rents  and  profits  after  an  absolute  conveyance,  is  evi- 
dence  of  fraud  within  the  statute,  unless  such  possessions  be  con- 
sistent with  the  terms  and  object  of  the  deed,  or  the  character  of 
it  be  openly  and  explicitly  understood. — 2  John*  Ch.  Rqp.,  35 ; 
2  Paine  fy  Duer,  349. 

Fraud  was  considered  inferible  from  the  fact,  that  on  a  sale  of 
real  estate,  no  security,  other  than  the  personal  respon^bility  of 
the  purchaser,  was  taken  for  the  consideration ;  and  subsequent 
transactions,  as  the  assignment  of  debts  by  the  grantor  to  the 
grantee,  to  secure  money  advanced  after  the  sale,  by  the  latter  to 
the  former,  or  the  sale  of  personal  property  to  a  great  amount  by 
the  grantor  to  the  grantee,  and  taking  his  personal  security  only, 
were  held  to  be  circumstances  leading  to  the  conclusion  of  fraud. 
12  Jolm.  Rep.y  559. 

Where  one  m  unembarrassed  circumstances  on  the  eve  of  judg* 
ments  against  him,  sold  out  his  real  estate,  which  was  considera- 
ble, to  his  son-in-law,  who  was  in  low  circumstances,  the  son-^in- 
law  giving  a  mortgage  for  the  purchase  money,  and  the  grantor 
still  'continumg  in  partial  possession,  and  exercising  some  control 
over  the  property,  and  the  son-m-law  acting  with  deference  to  his 
directions,  making  suspicious  declarations,  and  actually  taking  a 
fraudulent  conveyance  of  the  grantor's  principal  property,  and  re- 
moving it  out  of  the  county  to  avoid  executions  against  the  gran- 
tor ;  all  these  circumstances  appearing,  and  not  being  explained 
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on  the  trial,  though  the  jury  found  in  favor  of  the  validity  of  the 
real  estate,  as  against  a  sale  under  the  judgments,  the  court  set 
aside  the  verdict,  and  ordered  a  new  trial. — 7  Catoen,  301 ;  13 
Jolm.  Rep,,  47  L 

Hie  judgment  itself  constituting  a  lien  on  lands,  the  only  mode 
of  levying  upon  real  estate  is,  by  giving  public  notice  of  the  sale 
thereof  under  the  fi.  fa. 

The  notice  of  the  time  of  sale,  and  the  mode  of  making  the  sale, 
are  regulated  by  the  following  provisions  of  the  revised  statutes : 

The  time  and  place  of  holding  any  sale  of  real  estate,  pursuant 
to  an  execution,  shall  be  publicly  advertised,  previously,  for  six 
weeks  soccessively,  as  follows :  1.  A  written  or  printed  notice 
thereof  shall  be  fastened  up  in  three  public  places,  in  the  town 
where  such  real  estate  shall  be  sold ;  and  if  such  sale  be  in  a  town 
different  from  that  in  which  the  premises  to  be  sold  are  situated, 
Chen  such  notice  also  shall  be  fastened  up  in  three  public  places  of 
the  town  in  which  the  premises  are  situated :  A  copy  of  such  no- 
tice shall  be  printed  once  in  each  week,  in  a  newspaper  of  such 
county,  if  there  be  one :  3.  If  there  be  no  newspaper  printed  in 
such  county,  and  the  premises  to  be  sold  are  not  occupied  by  any 
person  against  whom  the  execution  Is  issued,  or  by  some  person 
holding  the  same  as  tenant  or  purchaser  under  such  person,  then 
such  notice  shall  be  published  in  the  state  paper  once  in  each 
week.— 2  R.  5.,  2d  ed,  293,  §  34. 

In  every  such  notice,  the  real  estate  to  be  sold  shall  be  described 
with  common  certainty,  by  setting  forth  the  name  of  the  town- 
ship, or  tract,  and  the  number  of  the  lot,  if  there  by  any,  and  if 
there  be  none  by  some  other  appropriate  description. — Ibid,  §  35. 

The  sale  of  any  real  estate,  or  of  any  personal  property,  by 
virtue  of  any  execution,  shall  be  at  public  vendue,  between  the 
hours  of  nine  o'clock  in  the  morning,  and  the  setting  of  the  sun. 
—Ibid,  §  36. 

Any  officer  who  shall  sell  any  real  estate,  without  the  previous 
notices  herein  directed,  or  otherwise  than  in  the  manner  herein  ' 
prescribed,  shall  forfeit  one  thousand  dollars  to  the  party  injured. 
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in  addition  to  any  damages  which  such  party  may  sustain. — Ihid^ 
§37. 

When  real  estate  offered  for  sale  hy  virtue  of  any  execution 
shall  consist  of  several  known  lots,  tracts  or  parcels,  such  lots, 
tracts  or  parcels,  shall  be  separately  exposed  for  sale ;  and  if  any 
person  claiming  to  be  the  owner  of  any  portion  of  such  estate,  or 
of  such  lots,  tracts,  or  parcels,  or  either  of  them,  or  claiming  to 
be  entitled  by  law  to  redeem  any  such  portion,  shall  require  such 
portion  to  be  exposed  for  sale  separately,  it  shall  be  the  duty  of 
the  sheriff  to  expose  the  same  for  sale  accordingly.  No  more  of 
any  real  estate  shall  be  exposed  for  sale,  than  shall  appear  neces* 
sary  to  satisfy  the  execution- — Ibidy  §  38. 

The  sheriff  or  other  officer  to  whom  any  execution  shall  be  di* 
rected,  and  the  deputy  of  such  sheriff,  or  officer,  holding  any 
execution,  and  conducting  any  sale  of  property,  in  pursuance 
thereof,  shall  not  directly  or  indirectly  purchase  any  property 
whatever,  at  any  sale,  by  virtue  of  such  execution ;  and  all  pur- 
chases made  by  such  sheriff,  officer  or  deputy,  or  to  his  use,  shall 
bevoid.— /6ia,294,§41. 

The  same  peiSalties  are  imposed  upon  persons  who  tear  down 
or  deface  a  notice  of  sale,  as  in  the  case  of  personal  property ; 
but  the  omission  of  the  sheriff  to  give  notice  of  the  sale,  or  ike 
taking  down  or  defacing  of  any  notice  when  put  up,  shall  not 
affect  the  validit}'  of  a  sale  to  a  bona  fide  purchaser,  without  no- 
tice.— Ibidy  §  40. 

Although  the  legislature  have  enacted,  as  above,  that  no  more 
of  any  real  estate  shall  be  exposed  to  sale,  than  shall  appear 
necessary  to  satisfy  an  execution  issued  upon  a  judgment ;  yet 
this  provision  can  be  considered  only  as  directory  to  the  sheriff, 
and  the  sale  to  a  bona  fine  purchaser  must  be  holden  to  be  valid, 
even  if  the  requirements  of  the  statute  are  not  complied  with. 
The  only  effect,  when  the  purchase  is  bona  fide,  is  to  subject  the 
sheriff  to  the  penalty  prescribed ;  but  when  the  purchase  is  not 
bona  fide,  the  sale  will  be  set  aside.  (6  Wend.  JR.,  622.)  In  this 
case  the  sheriff's  sale  was  set  aside  as  firaudulent,  because  real 
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estate  worth  ten  thousand  dollars,  was  sold  to  satisfy  a  judgment 
of  one  hundred  dollars,  and  when  the  premises  were  so  situated, 
that  a  portion,  which  would,  probably,  have  brought  more  than 
sufficient  to  satbfy  the  judgment,  could  conveniently  have  been 
sold  separately. 

A  bona  fide  purchaser  at  sheriff's  sale,  upon  executioB  not 
absolutely  void,  but  voidable  only,  acquires  a  good  title.  And  it 
seems,  a  bona  fine  purchaser  of  lands  on  an  execution  issued  upon 
a  judgment  which  has  been  paid,  but  on  which  no  satisfaction  is 
entered  of  record,  nor  an  execution  returned  satisfied,  will  be 
protected  in  his  purchase.  (1  Coweuy  622.)  And  a  sale  of  land 
under  a  fi.  fa.  will  not  be  avoided,  though  the  judgment  be  after- 
wards reversed  for  error.  {Ihidy  711.)  But  it  is  otherwise  of  an 
irregular  execution,  that  b,  one  not  merely  erroneous ;  which,  when 
set  aside,  is  considered  a  nullity  from  the  b^inning,  and  this 
even  against  a  bona  fide  purchaser  under  it — Ihid. 

In  a  sale  of  land  under  a  fi.  fisu,  the  sheriff  can  deliver  the  legal 
possession  only,  and  in  order  to  obtain  the  actual  possession,  the 
purchaser  must  resort  to  his  action  of  ejectment  (13  John.  Rep., 
340 ;  Tiddf  950.)  But  it  has  been  decided  that,  a  purchaser  of 
real  estate  under  a  fi.  fa.,  may  enter  and  take  possession  of  the 
premises,  when  entitied  to  occupy  them,  in  a  peaceable  manner, 
though  some  goods  of  the  former  proprietor  be  left  on  the  pre- 
mises, and  though  they  may  be  occasionally  occupied  by  his  ser- 
vants. (1  J<Jm.  Ky  42.)  And  in  Taylor  v.  Cde,  (3  Term  Rep., 
292,)  which  was  an  action  of  trespass  against  a  sheriff  for  break- 
ing and  entering  a  house,  and  expelling  the  plaintiff,  the  defendant 
justified  under  a  fi.  fa.,  by  which  he  sold  the  interest  of  the  plam- 
tiff  in  the  premises  to  one  HarriSy  who  afterwards  peaceably  en- 
tered and  expelled  the  plaintiff.  The  court  of  king's  bench  held 
that  a  purchaser  under  a  sheriff's  sale  on  an  execution  might 
peaceably  enter  and  retain  possession,  and  might  plead  that  it  is 
his  soil  and  freehold ;  that  whoever  had  a  right  of  entry  could 
not  be  considered  as  a  trespasser  for  asserting  that  right,  unless 
he  did  it  by  force.  The  common  plea  of  liberum  tenementum 
proved  this.    BuUer^  J.,  was  inclined  to  think,  that  the  sheriff 


186  FIERI  FACIAS. 

on  the  fi.  fa.,  might  turn  the  debtor  out  of  possession.  And  in 
the  case  of  Jackson^  ex  dem  Kane  t.  Sternberg^  (1  Johru  Ca.j 
153.)  it  was  held  that  the  debtor  in  possession,  becomes,  by  the 
sheriff's  sale,  quasi  a  tenant  at  will  to  the  purchaser,  and  that  in 
such  case  no  adverse  possession  would  be  presumed.  However, 
as  at*  present  the  purchaser  of  land  at  a  sheriff's  sale  has  not 
the  immediate  right  of  possession,  it  is  presumed  that  these  cases 
have  little  application. 

To  constitute  a  bona  fide  purchaser  on  an  execution,  it  is  not 
enough  to  show  a  conveyance  good  in  form,  but  payment  of  the 
consideration  must  be  made  out.  It  must  be  actually  paid,  not 
merely  secured  to  be  paid ;  for  otherwise  the  purchaser  would  not 
be  hurt — 1  Cowen^  622. 

When  judgments  are  equal  as  to  the  date  of  the  lien,  that  one 
gains  a  priority  whose  execution  has  first  begun  to  be  executed. 
Thus  when  two  judgments  in  favor  of  different  plainti&  against 
the  same  defendant,  were  filed  and  docketed  on  the  same  day, 
and  one  of  them  took  out  a  fi.  fa.,  and  had  the  lands  of  the  de- 
fendant seized,  and  advertised  for  sale  by  the  sheriff  three  wedcs 
before  the  execution  on  the  other  judgment  was  delivered,  and 
the  sheriff  afterwards  sold  the  land  under  the  advertisement ;  it 
was  held  that  the  first  fi.  fa.  having  been  begun  to  be  executed 
before  the  second  was  delivered  to  the  sheriff,  had  gsdned  a  pri- 
ority as  to  the  time  of  sale,  which  could  not  be  defeated  by  the 
second  execution.  (GftJb.  an  Ex.,  55 ;  1  Term  JZ.,  729.)  In  this 
state,  the  lands  being  bound  from  the  docketing  of  the  judgment, 
or  from  the  docketing  and  filing  a  transcript,  it  is  doubted  whe- 
ther any  preference  can  be  gained  short  of  an  actual  sale  of  the 
land  upon  one  of  the  executions  before  the  other  reaches  the  she- 
riff's hands. 

Lands  mortfi^aged  cannot  be  sold  on  an  execution  against  the 
mortgagee,  before  a  foreclosure  of  the  equity  of  redempticHi, 
though  the  debt  be  due,  and  the  estate  of  the  mortgagee  has  be- 
come absolute  at  law.*  The  court  remark :  (4  John.  R.,  41 :) 
■^— ^^^— ^—  _  -  _  -     ■    — - 

*  Onr  statnte  has  made  the  foUowing  proviaion  to  regulate  procedinga  at 
law  on  the  bond ; — ^When  a  judgment  ahaU  be  recovered  for  a  debt  aecored 
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until  foreclosure^  or  at  least,  until  possession  taken,  the  mort- 
gage remains  in  the  light  of  a  chose  in  action.    It  is  but  an  inci- 
dent attached  to  the  debt,  and  in  reason  and  propriety,  it  cannot, 
and  ought  not  to  be  detached  from  its  principal.    The  mortgage 
interest,  as  distinct  from  the  debt,  is  not  a  fit  subject  of  assign- 
ment   It  has  no  determinate  value.    If  it  should  be  assigned, 
the  assignee  must  hold  the  interest  at  the  will  and  disposal  of  the 
creditor,  who  holds  the  bond.    It  is  difficult  to  conceive  what 
right  can  be  sold  which  does  not  carry  the  debt  with  it.    The 
control  over  the  mortgaged  premises  must  essentially  reside  in 
him  who  holds  the  debt.    It  would  be  absurd  in  principle,  and 
oppressive  in  practice,  for  the  debt  and  the  mortgage  to  be  sepa- 
rated, and  placed  in  different  and  independent  hands.    There  is 
no  way  to  render  a  mortgage  vendible  but  by  allowing  the  debt 
to  go  with  it ;  and  this  would  be  repugnant  to  all  rule,  for  it  is 
well  understood  that  a  chose  in  action  is  not  the  subject  of  sale 
on  execution.    Even  in  cases  where  a  mortgagee  makes  a  volun- 
tary assignment  of  both  debt  and  mortgage,  it  has  been  held  (4 
Veiey  i?.,  127,)  to  be  very  indifferent  security,  unless  done  with 
the  privity  of  the  mortgagor,  because  the  assignee  would  take 
subject  to  the  account  between  the  mortgagor  and  mortgagee. 
But  to  attempt  to  sell  the  mortgage  alone,  without  the  debt,  and 
that,  too,  before  foreclosure,  appears  in  every  point  of  view  to 
be  extremely  unfit,  and  equally  inadmissible,  as  it  would  be  to 
sell  the  bond  of  the  mortgagor.— 4  John,  it,  41. 


by  mortgage  of  real  estate,  or  for  any  part  of  such  debt,  it  shaU  not  be  law- 
ful for  the  sheriff  to  seU  the  equity  of  redemption  of  the  mortgagor,  his  heirs 
or  assigns,  in  such  estates,  by  virtue  of  any  execution  upon  such  judgment.— 
2  R.  8.,  291,  §  31. 

Whenever  any  execution  against  the  property  of  the  defendant  shaU 
be  issued  upon  such  judirment,  the  plaintiff's  attorney  shaU  endorse  thereon 
a  brief  description  of  the  premises  mortgaged,  re.'*erring  to  the  page  and  book 
of  the  record  in  which  such  mortgage  is  recorded,  with  a  direction  to  the 
sheriff  not  to  levy  such  execution  upon  the  said  premises,  or  any  part  thereof. 
Ikid,  292,  fi  32. 

If  such  execution  shall  not  be  collected  of  the  other  property  of  the  de- 
fendant, the  sheriff  shall  return  the  same  unsatisfied,  in  whole  or  in  part,  as 
the  case  may  require. — Ibid,  §  33. 


188  FIERI   FACIAS. 

Sales  in  mass  of  real  estate,  held  in  several  parcels,  are  not  to 
be  countenanced  or  tolerated.  They  are  oppressive  and  unneces- 
sary, and  deserving  of  animadversion.  (13  Jchn.  JRep.,  132;  1 
Binney  Rep.^  61 ;  1  John.  Ch.  ilep.,  502.)  And  where  the  real 
estate  of  a  debtor  consists  of  a  lot  of  land,  divided  into  separate 
farms,  occupied  by  several  and  distinct  tenants,  the  sheriff  cannot 
sell  the  whole  together  imder  the  general  description  of  a  lot  of 
land,  of  a  certain  number,  without  any  specification  of  the  parcels 
occupied  as  separate  farms.  And  if  he  does  so,  the  court,  on  mo- 
tion, will  set  aside  the  sale;  And  a  sheriff  is  not  bound  to  obey 
the  instructions  of  a  party  in  executing  a  fi.  fa.,  if  he  sees  it  will 
produce  a  great  sacrifice  of  property;  but  should  rather  postpone 
the  sale,  especially  where  the  plaintiff  cannot  sustain  any  injury 
by  the  delay. — 2  Coweuy  139. 

A  sale  under  execution  will  not  pass  an  equitable  interest 
which  a  court  of  law  cannot  protect  or  enforce.  As  where  A 
agreed  to  sell  and  convey  land  to  B,  who  was  to  pay  part  of  the 
purchase  money  down,  and  the  rest  by  three  instalments ;  and  A 
was  to  convey  on  the  payment  of  the  second  instalment,  and  re- 
ceive a  mortgage  for  the  third;  B  paid  the  part  down,  and  enter- 
ed into  possession,  but  neglected  to  pay  the  instalments.  Two 
years  after  the  instalments  were  due,  B  assigned  the  contract  to 
S,  who  entered  and  made  improvements.  S,  without  paying  the 
instalments  assigned  the  contract  to  P,  with  a  knowledge  of  a 
judgment  existing  against  S  before  the  assignment  It  was  held 
that  the  interest  of  S  was  not  the  subject  of  lien  or  execution. — 
17  John,  Rep.y  350 ;  1  Jokn.  du  Rep.y  52. 

A  creditor  who,  having  two  judgments  against  his  debtor,  issues 
execution  upon  the  younger  judgment,  and  sells  the  land,  does  not, 
in  a  case  unaffected  by  firaud,  impair  the  lien  of  his  older  judg- 
ment upon  the  same  land,  but  may  afterwards  issue  execution  on 
his  prior  judgment  and  under  it  cause  the  land  to  be  sold  again. 
(1  John,  ch,  Rep,y  512.)  And  a  variance  between  the  judgment 
and  execution,  being  amendable,  cannot  be  taken  advantage  of  on 
^  a  trial  for  the  recovery  of  land  sold  by  virtue  of  an  execution. — 
U  Fend.  262. 
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When  on  the  sale  of  property  under  a  fi.  fa.,  a  plaintiff  inad- 
vertaitly  bids  a  sum  less  than  the  amount  of  his  execution,  the 
sale,  on  his  application,  will  be  set  aside,  and  a  re-sale  ordered. 
2  Wendy  260. 

On  a  sale  of  real  estate,  mider  a  senior  execution,  a  junior  judg- 
ment creditor  is  entitled  to  the  surplus  moneys.  (1  Wend.y  87.) 
Otherwise  the  right  of  a  junior  judgment  creditor  to  redeem,  might 
frequently  be  of  no  use ;  for  if  the  property  was  sold  at  its  full 
value,  and  the  surplus  paid  to  the  defendant,  or  to  his  order,  it 
would  be  of  no  benefit  to  the  junior  judgment  credit(»r  to  redeem. 
The  only  way,  therefore,  in  which  the  judgment  can  be  rendered 
availing,  is  for  the  sheriff  to  pay  over  the  surplus  moneys  to  him. 
And  where  lands  are  sold  under  an  execution,  on  a  judgment  sub- 
sequently reversed,  the  fact  of  the  owner  receiving  the  surplus  ol 
the  avails  of  the  sale,  after  satisfying  the  execution,  will  not  be 
considered  such  an  acqmescence  in  the  sale,  as  to  prevent  the  set* 
ting  up  his  title,  if  the  owner  did  not  by  any  act  of  his  encourage 
the  purchaser  to  bid  at  the  sale.  (8  Wend.  9.)  The  acquiesence 
in  such  case,  is  not  considered  voluntary,  but  compulsory.  Had 
he  refused  to  receive  the  surplus,  such  refusal  would  have  been 
of  no  avail ;  the  validity  of  the  sale  of  his  property  would  not 
have  been  affected  by  it. 

The  supreme  court  will  not  set  amde  a  sale  of  land  on  a  fi.  fa., 
and  order  a  resale,  on  the  ground  that  the  plaintiff's  agent  bid 
less  for  it  than  he  was  instructed  to  bid  by  his  principal.  (7  Cov>^ 
en,  413.)  And  where  the  defendant  has  no.  title  to  land  sold  on 
a  fi.  fa.,  for  which  the  sheriff  has  given  a  certificate  of  sale  to 
the  purchaser,  and  endorsed  the  sum  bid,  on  the  fi.  fa.,  relief  will 
not  be  granted  on  motion ;  but  the  purchaser  should  go  to  a  court 
of  equity.  (6  Ibid,  38.)  But  the  common  pleas  may  set  aside  or 
otherwise  control  an  execution  issued  by  the  county  clerk,  on  a 
judgment  rendered  by  a  justice  of  the  peace,  transcribed  and  dock- 
eted by  the  clerk  of  the  county.  (5  i&td,  31.)  And  if  one  levy 
more  upon  a  judgment  than  is  due,  the  defendant  may  recorer 
back  the  excess  in  an  action.  (6  Ihidj  488.)  And  the  court  vrill 
interfere  summarily,  and  direct  how  money  levied  on  an  execu- 
tion shall  be  appUed.-^4  Ibid,  46  L 
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When  the  sheriff  sold  the  property  of  the  plaintiff  on  an  exe- 
cution for  a  larger  sum  than  was  due  on  the  execution,  and  exe- 
cuted a  conveyance  to  the  purchaser,  without  receiving  from  him 
the  surplus  money,  (though  requested  by  the  plaintiff  not  to  give 
a  deed,  until  he  received  the  money,)  contrary  to  his  duty  as 
sheriff,  an  action  on  the  case  was  held  to  lie  against  him  at  the 
suit  of  the  plaintiff.  (19  John.  jR.,  298.)  Assumpsit  for  money 
had  and  received  to  the  plaintiff's  use,  woidd  not  in  this  case  lie, 
as  the  defendant  never  received  the  money.  And  where  the  she- 
riff is  sought  to  be  charged  for  the  avails  of  property  sold,  and  it 
is  uncertain  what  the  property  did  in  fact  bring,  evidence  on  his 
part  that  the  interest  of  the  defendant  in  the  execution  in  the 
premises  sold,  was  of  little  or  no  value,  is  competent  and  admis- 
sible.—7  WenJL  H,  259. 

Lands  cannot  be  sold  on  an  execution  issued  after  the  death  of 
the  defendant,  although  the  execution  bears  teste  as  of  a  day  pre- 
vious to  the  death  of  the  defendant  (10  Wend.  A.,  206.)  But 
it  is  otherwise  respecting  the  goods  and  chattels  of  the  deceased. 
—Ld.  Raym.y  849. 

Upon  every  execution  delivered  to  the  sheriff  must  be  endorsed 
the  amount  of  the  debt  or  sum  actually  due,  the  time  £rom  which 
the  interest  is  to  be  computed,  and  the  amount  of  the  costs,  as 
the  sheriff's  direction  for  the  sum  which  he  is  to  levy,  together 
with  his  fees  and  poundage. — 2  R.  &,  2d  ed,  288,  §  10. 

Where  an  execution  was  originally  issued  without  an  endorse- 
ment of  the  amount  due,  but  the  sheriff  was  afterwards  directed 
to  levy  the  amount  actually  due,  the  court  denied  a  motion  to  set 
it  aside,  but  directed  the  plaintiff  to  pay  the  defendant  the  costs 
of  the  application. — 2  Caines*  JL,  254. 

Upon  an  erroneous  judgment,  if  there  be  a  regular  writ,  the 
party  may  justify  under  it,  until  the  judgment  be  reversed;  (1 
Stra.  R.,  609 ;)  for  an  erroneous  judgment  is  the  act  of  the  court, 
and  the  sheriff  if  justifying  need  only  give  the  execution  in  evi'- 
dence.  (12  J(An.  £.,  395.)  But  if  the  judgment  or  execution 
has  been  set  aside  for  irregularity,  the  party  cannot  justify  under 
it ;  for  this  is  a  matter  in  the  privity  of  himself  or  his  attorney; 
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and  if  the  sheriff  or  officer,  in  sttch  case  join  in  the  same  plea 
with  the  party,  he  forfeits  the  benefit  of  his  defence.  (3  John.  R., 
523 ;  15  Eastf  615.)  The  sheriff  or  officer,  however,  may  jus* 
tify  under  an  irregular  judgment,  as  well  as  an  erroneous  one ; 
for  he  is  not  privy  to  the  iq^egularity ;  and  so  as  the  writ  be  not 
void  it  is  a  good  justification,  however  irregular,  and  the  pur- 
chaser will  gain  a  title  under  the  sheriff;  for  it  would  be  very 
hard,  if  it  should  be  at  the  peril  of  the  purchaser  under  a  £•  fa., 
whether  the  proceedings  were  regular  or  not  (6  Bam,  ^  Md., 
746.)  Accordingly,  if  the  sheriff  sell  a  term  under  a  writ  of 
fieri  facias,  which  is  afterwards  set  aside  for  irregularity,  and  the 
produce  of  the  sale  be  directed  to  be  returned  to  the  termor,  the 
latter  cannot  maintain  an  ejectment  to  recover  his  term  against 
the  vendee,  under  the  sheriff. — 1  Maule  4r  Selw.,  425 ;  see  also 
4  HiU's  A.,  619. 

The  sheriff  when  an  execution  is  delivered  to  him,  is  bound  to 
endorse  thereon  the  year,  month,  day  and  hour  of  the  day  when 
he  received  the  same,  (2  jR.  jS.,  2d  ed.,  358,  §  75,  76,)  and  to 
give  the  person  delivering  the  same,  if  required  by  him,  and  on 
payment  of  the  fee  allowed  by  law,  a  minute  in  writing,  signed 
by  him,  specifying  the  names  of  the  parties  in  the  execution,  its 
general  nature,  and  the  day  of  receiving  it  And  on  serving  it 
he  is  bound,  on  the  request  of  the  party  served,  and  without  any 
charge  to  deliver  a  copy. — Ihid,  §  76. 

After  completing  the  sale  of  the  land  at  the  time  and  place 
designated  in  the  notice,  the  sheriff  is  not  authorized,  as  in  the 
case  of  personal  property,  to  convey  a  title  to  the  purchaser  im- 
mediately upon  the  sale ;  a  certain  period  being  allowed  by  law 
for  the  redemption  of  the  property.  All  that  the  purchaser  re- 
ceives as  evidence  of  his  title  is  an  official  certificate  of  the  sale, 
subscribed  by  the  sheriff;  a  duplicate  of  which  is  required  to  be 
filed  in  the  office  of  the  clerk  of  the  comity  in  which  the  sale 
was  made,  within  ten  days  after  tlie  sale.  {Ibid,  293,  §  42, 43.) 
If  there  be  two  or  more  purchasers  a  certificate  is  to  be  delivered 
to  each*    Such  original  certificate,  upon  being  proved  or  acknowl- 


192  FIERI    FACIAS. 

edged  in  the  maimer  required  by  law  to  entitle  deeds  to  be  re- 
corded, or  a  copy  of  such  origmal,  duly  certified  by  the  derk,  in 
whose  office  such  original  is  filed,  shall  be  received  as  presump* 
tive  evidence  of  the  facts  therem  contained. — Ibidy  §  44. 

The  sheriff's  omission,  however,  to  file  the  certificate  of  sale 
will  not  prejudice  a  purchaser.  This  act  not  being  a  conditioi^ 
precedent,  but  being  merely  directory  to  the  sherifiT. — 5  Cawen,  17. 

This  certificate,  and  the  duplicate  certificates  made  out  and 
subscribed  by  the  shersff,  are  to  contain :  1.  A  particular  descrip- 
tion  of  the  premises  sold :  2.  The  price  bid  for  each  distinct  lot 
or  parcel :  3  The  whole  consideration  money  paid :  (4  Cowen, 
334,)  4.  The  time  when  such  sale  will  become  absolute,  and  the 
purchaser  will  be  entitied  to  a  conveyance  pursuant  to  law. — 2 
R.  iSf.,  2d  ed.,  293,  §  42. 

By  this  means  a  sale  of  land  upon  execution,  does  not  carry  a 
title  to  the  purchaser  but  only  a  lien  until  after  fifteen  months. 
And  it  is  such  a  lien  as  he  may  release  or  discharge  without  the 
consent  of  junior  judgment  creditors. — 1  Cowen,  546. 

Within  one  year  from  the  time  of  the  sale,  the  party  whose  right 
and  title  were  sold,  or  in  case  of  his  death,  his  heirs,  devisees,  eran* 
tees,  or  other  representatives,  are  entitled  to  redeem  the  estate  so 
sold,  by  paymg  to  the  purchaser,  his  personal  representatives  or 
assigns,  or  to  the  officer  who  made  the  sale,  the  amount  bid  by 
such  purchaser  at  the  sale,  with  interest  at  the  rate  of  ten  per 
cent,  from  the  time  of  sale ;  upon  which  pa]rment  being  made, 
the  sale  of  the  premises  so  redeemed,  and  the  certificates  thereof 
shall  be  null  and  void.— 2  R.  S.y  2d  ed.,  294,  ^  45-49 ;  Bwr. 
Pra.y  301. 

After  the  expiration  of  one  year,  the  right  of  the  debtor,  or 
his  grantee,  &c,  to  redeem  is  gone;  but  within  three  months 
thereafter  (19  W.  it,  87,)  any  judgment  creditor  of  such  debtor, 
whose  judgment  shall  have  been  recovered  at  any  time  before  the 
expiration  of  fifteen  months  from  the  time  of  the  sale  (and  which 
is  a  lien  on  the  premises, — 2  Cowenj  497,)  may  redeem  the  same, 
by  paying  the  amount  paid  on  the  sale  with  seven  per  cent  interest. 
(2  A.  jS.,  2d  eeL,  295,  §  55.)    And  in  the  same  manner,  any  third 
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or  other  creditor  may  purchase  from  the  second  third  or  other 
creditor  on  the  same  conditions. — Ibid^  §  56. 

The  right  to  redeem  real  estate,  sold  under  execution  did  not 
formerly  apply  to  terms  for  years;  (17  WeThd.  674,)  but  by  an 
act,  passed  May  16,  1837,  {Sess.y  1837,  p.  540,)  the  redemption 
of  real  estate  is  made  appUcable  to  leasehold  property,  where  the 
lessee,  or  the  assignee  of  the  lessee  shall  be  possessed  of  at  least 
five  years'  unexpired  term  of  the  lease,  and  also  of  any  building 
or  buildings  that  may  be  erected  thereon. — ^20  Wend.j  416. 

A  party  who  has  an  equitable  right  to  a  sheriff's  deed,  but  has 
not  obtained  the  deed  itself,  is  not  entitled  as  standing  in  the  place 
of  a  grantee  of  the  judgment  debtor,  to  redeem  the  land  of  which 
he  is  entitled  to  a  deed,  from  the  effect  of  a  subsequent  sale,  al- 
though he  was  delayed  in  obtaining  his  deed  by  an  injunction 
sued  out  on  a  bill  in  chancy,  filed  by  the  judgment  debtor.  (20 
Wendell,  416.)  As  against  the  judgment  debtor,  under  the  doc- 
trine of  relation,  the  deed  of  the  party  thus  seeking  a  redemption, 
would  be  deemed  to  have  been  executed  on  the  day  when  it 
ought  to  have  been  executed;  but  that  doctrine  does  not  apply 
to  the  purchaser  at  the  subsequent  sale,  or  his  assignee,  unless  he 
was  an  actor,  or  privy  in  producing  the  refusal  of  the  sheriff  to 
execute  the  deed. — ^22  Wendell^  116. 

To  entitle  any  creditor  to  acquire  the  title  of  the  original  pur- 
chaser, or  to  become  a  purchaser  from  any  other  creditor,  pursu- 
ant to  the  foregoing  provisions,  he  shall  present  to  and  leave  vrith 
such  purchaser  or  creditor,  or  the  officers  who  made  the  sale,  the 
following  evidence  of  his  right  (7  Cotoeny  540 ;  1  ibidy  443) :  1. 
A  copy  of  the  docket  of  the  judgment,  or  decree  under  which  he 
claims  the  right  to  purchase,  duly  certified  by  the  clerk  of  the 
court,  or  of  the  county,  in  which  the  same  is  docketed :  2.  A 
true  copy  of  all  the  assignments  of  such  judgment  or  decree, 
which  are  necessary  to  establish  his  claims,  verified  by  his  affida- 
vit, or  by  the  affidavit  of  some  vritness  to  such  assignments:  3. 
An  affidavit  by  such  creditor,  or  by  his  attorney  or  agent,  of  the 
true  sum  due  on  such  judgment,  or  decree,  at  the  time  of  daim- 
ing  such  right  to  purchase.— 2  JR.  jS^.,  2d  ed,  295,  §  60. 
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If  any  sheriflf  shall  die  or  be  removed  from  office,  after  laving 
made  sale  of  any  real  estate,  the  moneys  herein  required  to  be 
paid  to  him  for  the  redemption  of  such  estate,  or  for  the  pmpose 
of  acquiring  the  title  of  the  original  purchase,  may  be  paid  to  fais 
,  under  sheriff  or  to  the  clerk  of  the  county,  in  the  same  manner 
and  with  the  like  effect  as  if  paid  to  such  sheriff.^ — lUdj  ^  65. 

To  entitle  a  creditor  to  redeem  lands  sold  undev  execution,  the 
requirements  of  the  statute  as  to  the  evidence  to  be  produced  by 
him,  showing  his  right  to  redeem  must  be  strictly  complied  with; 
and  accordingly  where  a  creditor  omitted  to  produce,  within  the 
time  prescribed  by  the  statute,  a  copy  of  the  docket  of  the  judg- 
ment under  which  he  claimed  to  redeem,  it  was  held  that  though 
a  deed  was  executed  to  him  by  the  sheriff,  his  title  was  defective, 
and  that  a  Inll  in  equity  filed  by  him  to  redeem  the  premises  sold 
under  a  foreclosure  of  a  mortgage  by  advertisement  could  not  be 
sustained.-— '20  Wendelly  656. 

In  computbg  the  time  for  redemption,  the  full  fifteen  months 
from  the  day  of  sale  are  to  be  allowed ;  and  the  months  are  ca- 
lendar, not  lunar  months.  (2  Cotren,  518 ;  2  J?.  5.^6 16.)  But  if 
the  last  day  of  the  fifteen  months  happen  on  Sunday,  a  redemp* 
tion  the  next  day  is  too  late.r— '1  WendM,  42. 

It  should  be  borne  in  mind,  that  redemption  of  lands  under  ex- 
ecution, is  a  creatm*e  of  the  statute,  unknown  to  the  common  law, 
and  hence  it  is  obvious  we  must  look  to  its  proviaons  alone  for 
the  steps  necessary  to  acquire  a  right  to  it;  and  consequently  the 
requirements  of  those  provisions  must  be  strictly  fulfilled.  And  it 
has  been  held  that  though  the  money  paid  by  the  creditor  in  his 
attempt  to  redeem,  was  actually  paid  over,  and  received  by  the 
original  purchaser  at  the  sheriff  ^s  sale,  such  facts  were  unavailing 
where  it  appeared  that  the  money  was  received  by  the  purchase 
under  a  misrepresentation  tjiiat  the  requirements  of  the  statute 
had  been  complied  with,  and  that  the  original  purchaser  had  of- 
fered to  refund  such  money. — ^20  Wend.  555. 

It  has  also  been  decided,  that  a  junior  judgment  creditor  in  or- 
der to  redeem  of  the  purchaser,  must,  within  fifteen  months  from 
the  time  of  sale,  pay  the  amount  bid  by  the  purchaser ;  together 
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with  the  interest  thereon,  allowed  by  the  statute,  from  the  time  of 
sale,  or  he  is  not  entitled  to  a  deed ;  nor  can  the  sheriff  dispense 
with  the  payment  of  that  sum,  or  any  part  thereof;  and  if  he 
giye  a  deed,  without  receiving  the  money,  it  will  be  void,  for  he 
18  a  special  agent,  and  must  pursue  his  authority  strictly.  And 
it  was  held  that  if  less  than  the  interest  allowed  by  the  statute 
be  paid  to  the  sheriff,  though  the  deficiency  be  paid  to  him  after 
the  fifteen  months,  by  the  judgment  creditor,  it  wUl  not  vary  the 
case ;  for  the  payment  of  the  money  with  the  interest,  within  the 
time  prescribed,  is  a  condition  precedent ;  and  it  makes  no  differ- 
ence, that  both  the  sheriff  and  creditor  mistake  the  rate  of  interest 
allowed  by  the  statutes,  which  leads  to  the  short  payment ;  it  is 
a  mistake,  ap^ainst  which  the  court  cannot  relieve,  although  they 
nught,  perhaps,  against  a  mistake  of  fact;  as  a  miscalculation. — 
lCoiDen,481;  7  ibid, 640. 

And  a  second  or  subsequent  creditor,  who  redeems  after  a  re- 
demption already  made,  must  present  the  evidences  of  his  right  to 
redeem,  and  make  payment  of  the  moneys  necessary  to  be  paid 
to  the  last  redeeming  creditor,  or  to  the  sheriff  who  made  the  sale ; 
payment  to  the  original  purchaser  in  such  case  is  not  sufBcient 
'Payment,  however,  to  a  deputy  sheriff,  who  made  the  sale,  is 
good,  although  the  term  of  oifice  of  his  principal  has  expired. 
But  payment  in  a  check  on  a  bank  is  not  good ;  money  or  its 
equivalent  must  be  paid. — ^20  WendeUy  602. 

Where  a  sale  has  been  made,  and  after  the  expiration  of  the 
fifteen  months,  a  conveyance  given,  the  liens  of  all  junior  judg- 
ment creditors  upon  the  land  cease,  so  that  they  are  not  after- 
wards entitled  to  redeem,  if  the  land  is  again  sold  imder  a  still 
older  judgment  (4  Cowen,  133.)  But  a  senior  judgment  creditor 
may  redeem  under  a  sale  upon  a  junior  judgment ;  and  though  a 
judgment  creditor  has  once  redeemed  upon  his  judgment,  and  ta- 
ken a  title,  it  is  not  a  satisfaction,  but  he  may  redeem  again  in 
virtue  of  the  same  judgment;  especially  from  a  sale  on  a  judg- 
ment senior  to  his  own  and  the  (me  firom  which  he  first  redeem- 
ed.— 1  Cowenj  640. 

It  has  been  held^  that  a  judgment  of  more  than  ten  (now  five) 
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year's  standing,  although  it  cease  to  be  a  lien  as  to  bona  fide  purcha- 
sers, and  junior  judgments,  yet  continues  to  be  a  lien,  within  the  lan- 
guage of  the  act,  as  to  the  judgment  debtor  and  his  heiis ;  and 
that  it  ranks  in  effect  as  a  judgment  junior  to  later  judgments, 
and  entitles  the  creditor  to  redeem  from  a  sale  under  them.  And 
where  several  judgments  are  of  more  than  ten  years'  standing, 
they  are  held  to  rank  in  relation  to  one  another  according  to  their 
actual  priority  of  date.  {Ihid.)  And  the  Revised  Statutes  do  not 
seem  to  have  altered  the  law  in  this  respect 

After  a  sale  any  judgment  creditor  may  redeem  of  the  purchas- 
er, without  reference  to  the  priority  of  liens.  And  if  a  judgment 
creditor  become  the  purchaser,  a  younger  judgment  creditor  than 
himself  may  redeem  of  him,  without  payii^  the  amount  of  his 
judgment,  but  on  paying  the  purchase  money  only,  as  he  is  not 
bound  on  redeenung  to  pay  intermediate  judgments.  Hot  can 
the  creditor,  in  such  case^  after  redemption  sell  the  same  land  for 
the  balance,  and  thus  defeat  the  title  of  the  purchaser.  (5  HilPs 
R.y  228.)  Nor  can  the  creditor  effect  the  same  end,  by  redeem- 
ing firom  a  sale  under  an  older  judgment  {Ibid,)  And  where  the 
creditor  sells  and  becomes  the  purchaser  at  a  sum  exceeding  the 
amount  of  his  debt,  the  lien  of  his  judgment  is  gone,  so  that  he 
cannot  afterwards  redeem  firom  a  sale  under  an  older  judgment 
{Ibid.)  But  when  lands  are  bid  m  by  a  third  person  for  less  than 
the  amount  of  the  judgment  and  redeemed  by  the  debtor,  they 
may  be  re-sold  on  the  same  execution  for  the  balance,  though  the 
return  day  had  passsed  before  the  redemption  took  place.  {Ibid.) 
And  where  a  sale  was  made  under  a  judgment,  and  a  younger 
judgment  creditor  became  the  purchaser^  and  a  stiUfyounger  judg- 
ment creditor  redeemed  of  him,  paying  him  the  purchase  money 
only,  it  was  held,  that  the  second  judgment  creditor  did  not  in 
consequence  of  his  becoming  a  purchaser,  lose  his  right  to  redeem 
of  the  youngest,  on  paymg  the  money  advanced  by  him  and  in- 
terest ;  but  that,  to  redeem  of  the  youngest  creditor,  was  the  only, 
and  the  proper  course  to  secure  himself  ailer  the  youngest  creditor 
had  redeemed  of  him  as  purchaser^ — 7  Cowm,  660,  640. 

A  judgment  created  upon  lull  consideration,  though  for  the 
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express  purpose  of  enabling  the  creditor  to  redeem  is  valid.  (2 
Cowen^  518.)  The  debtor  may  in  this  manner  confer  the  power 
of  redeeming  upon  as  many  as  he  pleases.  It  keeps  up  the  auc- 
tion^  and  is  thus  within  the  policy  of  the  statute. 

The  three  months,  (after  the  expiration  of  the  year  given  to  the 
debtor  to  redeem]  commence  running  on  the  day  succeeding  the 
expiration  of  the  year,  and  that  day  is  counted  inclusively ;  thus 
if  the  year  expire  on  the  eighteenth  day  of  a  month,  the  succeed- 
ing day  is  counted  as  part  of  the  three  months. — 19  Wend.f  87. 

A  tender  of  money  due  upon  a  judgment,  to  the  sheriffy  al* 
though  it  is  his  duty  to  accept  it,  yet  if  he  refuses  it,  does  not  of 
itself  discharge  the  judgment,  so  as  to  take  away  the  lien  of  the 
judgment  creditor,  and  his  right  of  redemption.  In  such  case  the 
course  is,  in  order  to  make  the  tender  effectual,  to  bring  the  money 
into  court,  and  move  for  and  obtain  satisfaction  on  the  record. 
(5  Cotoen,  248 ;  &id,  641.)  But  the  officer  who  made  the  sale  is 
not  at  liberty  to  waive  the  production  of  a  copy  of  the  docket  of 
the  judgment  duly  certified,  when  the  judgmeiit  creditor  comes  to 
redeem. — 19  Wend*^  87. 

The  Revised  Statutes  contain  provisions,  specifying  particular- 
ly the  kind  of  enjoyment  of  the  premises  to  which  the  debtor  is  en- 
titled during  the  fifteen  months,  what  acts  will  constitute  waste 
and  providing  for  summary  proceedings  to  prevent  it ;  (2  JR.  5., 
2d  ed.f  260,  §  22,)  the  consideration  of  which  does  not  fall  within 
the  scope  of  this  work. 

Aft^  the  several  periods  allowed  for  redemption  have  expired, 
it  is  the  sheriff's  duty  to  convey  to  the  purchaser,  or  to  the  person 
who  has  acquired  by  redemption  the  rights  of  the  purchaser,  all 
the  right,  title  and  interest,  of  the  defendant  in  the  property  sold. 
{Ibid,  296,  §  62;  1  Wmd., 46 ;  2  did,  507;  7  iUd, 83.)  This 
conveyance  must  be  by  deed,  (12  John.  Rep.y  73;  5  Cowen, 
Rep.^  529 ;  11  Wend.  Rep.,  422,)  and  must  describe  the  proper- 
ty  with  reasonable  certainty,  otherwise  nothing  passes  to  the 
grantee.  (12  John.  Rip.,  73;  13  ibid,  97,  537;  5  Cinven  Rep., 
529.)    It  may  be  executed  by  the  depu^  in  the  name  of 
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the  sheriffs  daring  the  continuance  of  the  latter  in  office ;  (2  R. 
S.,  2d  ed.j  296,  §  65,)  and  in  case  of  the  death  or  removal  of  the 
sheriff  before  the  conveyance  is  executed,  it  may  be  executed  by  the 
under  sheriff';  or  if  there  be  no  under  sheriff,  the  court  from  which 
the  execution  issued,  on  application  of  the  person  entitled  to  a 
ccmveyance  may  appoint  a  proper  person  to  execute  the  same. 
2  nrid,  §  66 ;  10  Wend.,  562 ;  2  Burr.  Pra.,  302. 

If  the  person  entitled  to  such  conveyance  die  before  its  delive- 
ry, it  must  be  executed  and  delivered  to  his  executors,  or  admin- 
istrators. {2  R.  S.2d  ed.y  296,  ^  63.)  And  the  real  estate  so  con- 
veyed shall  be  held  in  trust  for  the  use  of  the  heirs  of  such  de- 
ceased peison,  subject  to  the  dower  of  his  vndow,  if  there  be 
any ;  but  may  be  sold  for  the  payment  of  his  debts  by  the  order 
of  any  surrogate,  or  court  of  equity,  in  the  same  manner  as  lands 
whereof  such  deceased  person  died  seized. — Ibidy  §  64. 

And  the  sheriff*  may  also  execute  the  deed  to  any  person  or  par- 
sons to  whom  the  certificate  of  sale  shall  be  duly  assigned,  ac- 
cording to  the  provisions  of  the  act  of  May  2,  1835,  or  to  the 
executors  or  administrators  of  any  deceased  assignee.  That  act 
is  as  follows : 

In  all  cases  where  any  sale  of  real  estate  has  been,  or  shall 
hereafter  be  made  under  execution,  and  a  certificate  thereof  given 
to  the  purchaser,  but  no  deed  executed  pursuant  to  the  provisions 
of  article  second,  title  fifth,  chapter  sixth,  part  third  of  the 
Revised  Statutes,  it  shall  be  the  duty  of  the  sheriff  making  such 
sale,  and  in  case  of  death  or  removal  from  office,  of  his  undor- 
sheriff*,  to  execute  a  deed  of  the  estate  so  sold  and  remaining  un- 
redeemed, to  any  person  or  pensons  to  whom  such  certificate  shall 
have  been,  or  shall  be  duly  assigned,  or  to  the  executors  or  ad- 
ministrators of  any  deceased  assignee. — Ibidy  297,  §  68. 

Before  any  assignee,  or  his  personal  representative,  shall  be 
entitled  to  a  deed  under  this  act,  he  shall  cause  the  execution  of 
any  and  every  assignment  under  which  such  deed  is  claimed,  to 
be  duly  acknowledged  or  proved,  as  deeds  are  required  by  law  to 
be  acknowledged  or  proved  to  entitle  them  to  be  recorded,  before 
some  officer  audioriaed  to  take  aodBOwle^;]nent  and  proof  of 


FIERI   FACIAS.  199 

deeds ;  and  shall  cause  all  such  assignments^  with  theur  certificates 
of  proof  or  acknowledgement^  to  be  filed  in  the  office  of  the  derk 
of  the  county  in  which  the  real  estate  so  sold  is  situated ;  but  it 
shall  not  be  necessary  to  have  acknowledged  the  execution  of  any 
assignment  heretofore  made  of  such  certificate. — Ibidy  §  69. 

Any  officer,  authorized  by  law  to  take  the  proof  of  deeds,  is 
authorized  and  required  to  take  the  acknowledgment  or  proof  of 
such  assignments,  and  to  certify  the  same ;  which  certificate,  or  a 
copy  certified  by  such  clerk,  shall  have  the  like  force  or  effect  as 
in  case  of  deeds. — Bnd,  ^  70. 

In  case  any  deed  shall  be  executed  to  executors  or  administra- 
tors by  virtue  of  this  act,  the  estate  thereby  conveyed  shall  be 
held,  and  may  be  sold,  as  is  provided  in  the  sixty-fourth  section 
of  the  said  article. — Ibidy  ^71. 

In  a  sheriff's  deed  the  land  sold  must  be  described  with  reason- 
able certamty,  and  he  can  sell  nothing  under  an  execution,  which 
the  creditor  cannot  enable  him  so  to  describe ;  therefore  nothing 
will  pass  by  his  deed  under  a  general  clause  of  **  all  other  the 
lands,  &C.,  of  the  defendant."  (13  John.  jRep.,  637.)  So  a  sheriff's 
deed  to  a  purchaser  under  an  execution,  describing  the  premises 
sold  no  otherwise  than  as  ^^  all  the  lands  and  tenements  of  the  de- 
fendants, situate,  lying  and  bding  in  the  Hardenberg  Patent,"  is 
void  for  uncertainty.  (13  John.  Rep.j  97.)  No  estimate  of  the 
value  of  the  lands  offered  for  sale,  couU  be  made  from  this  gene- 
ral and  indefinite  description;  and  without  some  definite  informa- 
tion as  to  its  situation,  there  must  generally  be  a  sacrifice  of  pro- 
perty either  by  the  debtor  or  purchaser.  In  most  instances,  if  not 
invariably  the  formor  would  experience  the  loss;  and  it  is  the 
doty  of  the  officer  to  prevent  sudi  a  consequence. 

The  misredtal  of  the  judgment  in  a  sheriff's  deed  is  not  mate- 
rial, provided  it  appear  in  fact  that  the  sale  was  under  a  subsist- 
ing judgment  and  execution.  (6  Ccwen^  629 ;  9  John.  Rep.,  90.) 
And  the  order  in  which  the  premises  are  enumerated  in  a  sheriff's 
deed,  is  not  evidence  that  the  premises  were  sold  in  that  order. 
(11  Wend.y  422.)  And  if  the  recital  of  execution  m  a  sheriff^s 
deed  describe  them  correctly  in  several  particulars,  bat  add  otfaens 
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which  are  inaccurate,  the  latter  may  be  rejected  as  surplussage. 
(9  Coweuy  182.)  All  that  is  necessary  is,  that  the  deed  shew 
that  the  sheriff  acted  under  the  authority  of  the  execution,  even 
admitting  a  recital  to  be  important  But  the  executions  need  not 
be  set  forth  or  recited  in  a  sheriff's  deed,  and  if  recited  and  de- 
scribed inaccurately  the  variance  will  not  affect  the  deed. 

And  where  the  real  estate  of  an  individual  is  sold  at  sheriff's 
sale,  and  in  the  deed  conveying  the  property  to  the  purchaser,  the 
sale  is  recited  to  have  been  made  under  and  by  virtue  of  these  ex- 
ecutions, particularly  set  forth ;  it  is  not  allowable  to  a  third  per- 
son, collaterally,  to  show  that  the  sale  was  had  only  by  virtue  of 
and  under  one  execution,  although  such  third  person  is  neither  a 
party  or  privy  to  the  sheriff's  deed.  (7  Wendelly  83.)  The  remedy 
of  a  party  injured  in  such  case  is  by  a  summary  application  to  the 
court,  under  the  authority  of  whose  process  the  officer  acts,  or  by 
a  bill  in  equity ;  and  the  court  remark,  (IMdj)  it  is  much  better 
that  he  should  be  confined  to  these  modes  of  redress  than  to  ren- 
der all  titles  derived  under  judicial  sales  doubtful,  and  subject  to 
be  defeated  by  allowing  the  written  instruments  by  which  they 
are  evidenced  to  be  attacked  collaterally  by  parol  evidence. 

Neither  can  a  sheriff's  deed,  conveying  several  parcels  of  land, 
by  virtue  of  several  executions,  (specially  set  forth)  and  a  sale 
had  thereon,  when  set  up  by  way  of  defence  against  a  recovery  in 
an  action  of  ejectment,  be  attacked  by  parol  proof,  that  a  portion 
of  the  premises  conveyed  by  the  deed  was  sold  under  only  one  of 
the  executions  specified  in  the  deed ;  or,  in  other  words,  the  fact 
averred  in  the  deed  that  the  premises  conveyed  were  sold  under 
all  the  executions,  cannot  be  contradicted  by  parol  proof  that  a 
portion  of  the  premises  was  sold  under  only  one  of  the  executi(»]s. 
(11  Wendell^  422.)  In  this  case  the  mention  of  the  execution  is 
not  mere  recital,  but  forms  a  component  and  substantial  part  of 
the  deed.  K  the  part  of  the  deed  which  refers  to  the  execution  is 
rejected,  the  property  is  not  conveyed  under  any  execution,  and 
the  deed  is  inoperative  and  void. 

A  sheriff's  deed  is,  per  se,  evidence  of  title  in  the  grantee  j 
and  parol  evidence  is  inadmissible  to  contradict  the  recital,  or  to 
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show  that  the  land  was  sold  under  a  different  judgment  and  exe- 
cution from  those  recited  in  the  deed,  though  such  evidence  may 
be  admitted  to  shew  a  fraud  in  the  sale.  The  proper  course  for 
the  debtor  or  other  judgment  creditor  aggrieved  by  the  proceed- 
ings under  the  execution,  seems  to  be,  by  application  to  the  court 
to  set  aside  the  sale  and  the  sheriiPs  deed. — 20  John.  Rep,,  49 ; 
7  Wend.  Rep.y  83. 

If  a  deed  has  been  imprudently  executed  to  the  purchaser,  and 
the  sheriff  is  subsequently  directed  to  execute  a  deed  to  a  redeem- 
ing creditor,  the  court  will  not  direct  the  first  deed  to  be  cancelled, 
but  leaves  the  creditor  to  enforce  his  rights  as  he  shall  be  advised. — 

7  Wendell,  463. 

Where  a  sheriff  executed  a  deed  for  land  sold  by  him  at  auc- 
tion, under  a  fi.  fa.,  and  delivered  it  to  the  attorney  of  the  plain- 
tiff to  be  delivered  to  the  grantor  on  the  payment  of  the  purchase 
money ;  it  was  held  that  no  estate  passed  by  the  sale  or  by  the 
deed  until  the  purchase  money  was  paid,  or  condition  performed. — 

8  John.  Rep.,  406. 

Where  land  is  sold  under  fi.  fa.,  and  a  deed  executed  by  the 
sheriff,  the  court  under  the  circumstances  of  the  case  will  presume 
a  levy  on  it  to  have  been  made. — 10  Wendell,  562. 

A  sale,  and  the  consummation  of  that  sale  by  deed,  are  acts 
which  the  sheriff  may  do  by  deputy ;  and  the  deputy  may  execute 
the  deed  in  the  name  of  the  sheriff,  in  the  manner  of  deeds  exe- 
cuted by  attorney.  ( 10  John.  Rep.,  223  ;  18  ibid,  7  ;  7  Cowen, 
739.)  But  whether  the  deed  be  executed  by  the  sheriff  or  his 
deputy,  he  is  precluded  from  denying  facts  alledged  in  it. — 12  /. 
R.,  162. 

Whatever  the  sheriff  does  by  virtue  of  the  fi.  fa.,  he  must  report 
or  return  to  the  court,  together  with  the  writ,  on  the  return  day 
specified.  If  the  return  be  not  thus  made,  he  may  be  proceeded 
against  by  notice  and  attachment  to  compel  a  return.  And  he  is 
allowed  until  the  expiration  of  the  notice  to  make  his  return. — 1 
Burr.  Pra.,  304. 

And  the  sheriff  may  be  notified  to  return  the  writ  by  the  de- 
fendant in  the  action.    The  sheriff  having  seized  the  defendant's 
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goods  under  a  fi.  fa.,  the  defendant  afterwards  paid  the  debt,  costiy 
and  poundage,  the  sherifF  insisting  on  the  latter ;  and  having 
commenced  an  action  against  the  sheriff  for  extortion,  ruled  him 
to  return  the  writ  It  being  resisted,  on  the  ground  that  the  de* 
fendant  had  no  right  to  rule  him,  the  court  said :  where  the  plain- 
tiff delivers  a  writ  to  the  sheriff  to  be  executed,  and  money  is 
paid  to  the  sheriff  by  the  owner  of  the  goods,  the  plaintiff  is  en- 
titled to  call  on  the  sheriff  for  a  return  of  the  writ,  and  die  right 
of  the  defendant  is  reciprocal. — 7  Taunt.  Jtep.,  6 ;  2  Maude  tf 
Sdw.f  330.    Poundage  is  here  allowed,  in  such  case. 

And  though  the  sheriff  make  no  return,  an  action  of  debt,  ac> 
count,  or  assumpsit,  will  still  lie  against  him,  or  his  executors  if 
money  has  been  levied.  (2  Shaw.  iZep.,  79, 281.)  And  in  such  an 
action  the  drfendant  could  plead  the  statute  of  limitations ;  for 
though  until  the  writ  be  returned,  it  is  not  a  matter  of  record,  yet 
it  is  founded  upon  a  record  and  has  a  strong  relation  to  it  Tidd, 
934 ;  2  SJww.  Rep.,  79. 

But  in  77i6  People  ex  rel.  SatUhwick  vs.  Everest^  Ude  sheriff  of 
Essexy  (4  HiU.  Rep.y  71,)  AeM,  that  though  an  acti(A  against  the 
sheriff  for  not  returning  a  fi.  fa.,  be  barred  by  the  statute  of  limi- 
tations, he  may  still  be  proceeded  against  by  attachment,  in  order 
to  compel  a  return,  {Brodcioay  vs.  Wilber,  6  John.  Rep.,  356 ;) 
also  held  that  in  such  case  the  court  will  not  impose  a  fine  for  the 
benefit  of  the  party  instituting  the  proceeding,  but  will  discharge 
the  sheriff  on  his  returning  the  fi.  fa,  and  paying  costs.  In  Brocks 
VHiy  Y.  Wilber,  {Ibid,  555)  when  the  sheriff  was  brought  up  on  the 
attachment  he  was  discharged ;  it  appearing  that  the  fi.  fa.  was 
delivered  to  the  deputy  fourteen  years  before,  and  had  absconded 
and  died  abroad;  and  it  did  not  appear  what  had  become  of  the 
writ 

The  returns  commonly  made  by  the  sheriff  to  a  fieri  facias,  are 
ix^  fieri  feci;  that  he  has  caused  to  be  made  of  the  defendant's 
goods  and  chattels,  or  of  his  goocb  and  chattels,  lands  and  tene- 
ments, the  whole  or  a  part  of  the  debt  directed  to  be  levied,  which 
he  has  ready  to  be  paid  to  the  plaintiff.  This  return  howevor  is 
usually  made  by  endorsii^  the  word  <  satisfied'  when  the  whole 
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amount  has  been  collected.  So  if  the  money  has  been  paid  to  the 
plaintiff  the  return  is '  satisfied.' 

The  sheriff^s  return  of  fieri  feci,  however,  furnishes  no  proof  that 
he  has  paid  the  money  over  to  the  creditor.  The  defendant,  a 
judgment  creditor,  after  the  bankruptcy  of  A  B,  sued  out  execu* 
ti<m.  In  an  action  against  him  finr  money  had  and  receivedi  an 
examined  copy  of  the  fieri  facias,  and  the  sherifis'  return  that  he 
had  levied  the  money,  were  produced  in  evidence,  and  upon  that 
the  plaintiff' rested  his  case;  innsting  that  it  must  be  presumed 
that  the  sheriff^had  dischai^ed  his  duty,  and  therefore  that  he  had 
paid  the  money  over  to  the  defendant  But  Lord  EUenborcugh, 
C.  J.,  was  of  opinion  that  no  such  inference  could  be  drawn,  and 
that  the  plaintiff  was  bound  to  shew  that  money  had  been  paid 
over,  and  directed  a  non  suit  On  motion  to  set  it  aside,  the  court 
concurred  with  the  chief  justice,  saying,  the  sheriff  return  was 
prima  fade  evidence  that  he  had  levied,  but  it  was  certainly  no 
proof  that  he  had  paid  the  money  over. — 1  Maude  4*  Sdw.,  599. 

Where  the  sheriff,  by  mistake,  returned  to  a  fieri  facias  that  he 
had  money  in  his  hands,  ready  to  be  paid  over  to  the  plaintiff*, 
whereas  it  had  been  paid  over,  through  the  misconduct  of  his  offi- 
cers to  the  solicitor  of  a  commission  of  bankruptcy  issued  against 
the  defendant  (the  original  debtor)  under  which  commission  one  of 
the  plaintiffs  was  appointed  assignee,  who  knew  of  and  did  not  ob- 
ject to  such  payment ;  the  court  held  Aat  this  amounted  to  an  as- 
sent on  the  part  of  such  plaintiff  to  ratify  the  payment,  and  con- 
sequently that  the  sheriff  was  not  liable  to  pay  over  to  the  plain- 
tiff' the  sum  which  he  stated  in  his  return  to  have  received  for 
them.— 2  Brod.  fy  Kingy  77. 

When  the  sheriff  on  levying  an  execution  ddiver  the  goods  to 
a  ftird  person,  on  his  giving  a  receipt  to  return  them,  or  pay  the 
amount  of  the  execution,  he  cannot  afterwards  take  other  goods 
of  the  defendant  in  execution ;  and  in  such  case  it  is  immatmal 
whether  the  property  originally  taken  was  sufficient  to  satisfy  the 
execution  or  not,  or  that  he  had  been  unable  to  recover  any  thing 
on  the  receipt — 12  John.  Rep.,  207. 

If  a  levy  have  been  made,  but  before  a  sale  the  sheriff  has 
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been  compelled  to  return  the  writ,  and  has  been  unable  to  effect 
a  sale  before  the  expiration  of  the  notice,  his  return  will  be  that 
he  has  levied  upon  goods  or  real  estate  of  the  defendant  which 
remain  unsold  for  want  of  buyers*  (1  Burr.  Pra.j  304.)  In  which 
case  the  plaintiff  may  sue  out  a  venditumi  expcnas^  reciting  the 
former  writ  and  return,  and  commanding  the  sheriff  to  expose  the 
goods  to  sale,  and  have  the  moneys  arising  therefrom  in  court  at 
the  return  thereof ;  {Cwyp.  Rep.  406,)  or  if  goods  are  not  taken  to 
the  value  of  the  whole,  the  plaintiff  may  have  a  venditioni  exponas 
for  part,  and  a  fieri  facias  for  the  residue  in  the  same  writ  And 
it  is  said  that  if  a  sheriff  seize  goods  to  the  value  he  is  bound  to 
find  buyers.  (TuU,  1060«)    But  it  is  not  so  here. 

But,  on  motion,  the  court  will  not  direct  a  specific  return,  on 
the  ground  that  the  sheriff's  oflScer  has  wasted  the  property  seized. 
On  motion  that  a  sheriff  might  be  compelled  in  his  return  to  spe- 
cify the  goods  which  he  had  sold  imder  a  fieri  facias,  on  the 
ground  that  several  things  had  been  taken  of  which  he  had  order- 
ed no  account,  and  wasted  the  property  in  a  riotous  wasteful  man- 
ner, the  court  said,  we  do  not  commonly  interfere  unless  some 
criminal  act  be  shewn;  the  plaintiff's  best  course  is  by  action,  if 
any  misconduct  has  been  experienced  in  the  bailiff. — 6  l^aumt. 
Rep.y  576 ;  Marshy  293. 

And  the  court  has  refused  to  grant  an  attachment  against  the 
sheriff,  because  he  had  returned  to  a  writ  of  venditioni  exponas 
that  part  of  the  goods  levied  remained  in  his  hands  for  want  of 
purchasers. — I  Bos.  fy  Pull.,  359. 

A  sheriff  having  returned  a  levy  under  a  writ  of  fieri  fadas, 
cannot  return  to  a  venditioni  exponas,  that  he  has  sold  the  goods, 
but  detains  the  money  for  another  plaintiff  under  a  prior  writ  of 
execution ;  and  the  court  quashed  such  return  on  motion,  and 
would  not  give  the  sheriff  leave  to  amend  it.  (9  Pricej  317.) 
But  where  a  writ  of  venditioni  exponas  for  goods  already  taken 
in  execution,  with  a  clause  of  fieri  facias  for  the  residue ;  the  she- 
riff returned  that  he  had  made  a  certain  sum  of  the  goods,  but 
omitted  by  mistake,  to  return  nulla  bona  to  the  fieri  facias,  the 
court  allowed  the  sheriff  to  amend  the  return,  and  set  aside  an  at- 
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tachment  issued  against  him  for  not  making  it. — 1  Marsh.  344 ; 
Tidd,  1037. 

If  the  sheriff  has  been  miable  to  find  property  of  the  defendant 
in  his  bailwicky  to  satisfy  the  execution  in  whole  or  in  part,  his 
return  will  be  nulla  bona ;  or  in  the  language  usually  adopted^ 
no  goods,  or  chattels,  lands  or  tenements.  This  return  also  is 
proper  where  the  goods,  &c.,  in  possession  of  the  defendant  are 
claimed  by  a  third  person ;  but  in  this  case,  before  such  return  can 
be  made,  the  sheriff  is  bound,  if  no  indemnity  be  tendered  by  the 
creditor,  to  call  a  jury  and  try  the  title.  (8  Coweriy  65 ;  6  Wendell, 
309.)  But  where  the  sheriff  has  been  prevented  from  taking 
goods  of  the  defendant,  by  the  allowance  of  a  writ  of  error, 
which  operates  as  a  supeisedeas,  he  should  not  return  nulla  bona, 
but  the  special  fact  of  a  writ  of  error  being  sued  out. — 1  Burr. 
Pro.  305;  TiddPra.  761. 

A  sheriff  who  levies  on  property,  and  returns  nulla  bona  as- 
sumes upon  himself  the  responsibility  of  proving  property  out  of 
the  defendant  in  the  execution,  and  thus  supporting  his  return. — 
5  Wendell,  309. 

If  the  return  of  the  sheriff  be  not  true,  the  plaintiff  may  main- 
tain an  action  against  him  for  a  false  return ;  in  which  action  the 
sheriff  cannot  go  into  circumstantial  evidence  to  impeach  the  judg- 
ment on  the  ground  of  collateral  fraud.  (2  Stark.  JV.  P.,  218.) 
And  where  the  sheriff  returns  nulla  bona,  and  there  is  a  recovery 
against  him  for  his  false  return,  that  vests  no  property  of  the 
goods  in  him  or  the  plaintiff,  but  they  remain  in  the  defendant  and 
are  liable  to  a  subsequent  execution  for  his  debt. — 2  Vem.  Rep,, 
239 ;  Black.  Rep.,  694. 

Upon  a  fi.  fa«  de  bonis  intestatoris  issued  upon  a  judgment  by 
confession  against  an  administrator,  if  he  do  not  produce  assets, 
this  justifies  the  sheriff  in  returning  a  devastavit. — 4  Catoen,  445. 


In  New  York,  write  of  a  fi  fa.  are  mMe  returnable  siz^  days  from  tbe  re- 
ceipt thereof  by  the  sheriff  or  other  officer,  to  whom  the  same  shall  be  directed, 
and  may  be  made  returnable  before  the  justices  or  judges  of  the  court  from 
which  the  execution  issued  ;  without  mentioning  any  particular  place  where 
retaraable.^X«w,  1840,  p.  334,  §  24  ,*  Jint$,,  140. 


CHAPTER  VL 


Capias  ad  Satisfaciendum. 

After  what  has  been  said  on  fhe  subject  of  airesti  little  re- 
mains to  be  added  as  to  the  duty  of  the  sheriff  in  the  execution 
of  this  writ 

The  capias  ad  satisfociendum  (termed  for  brerity  the  ecu  m.)  is 
a  judicial  writ,  issuing  out  of  the  court  in  which  the  judgment 
was  recovered,  directed  to  the  sheriff  of  the  county  in  which  it  is 
issued,  or  if  he  be  a  par^,  to  some  person  not  interested  in  the 
suit  to  be  designated  by  the  court,  {Tidd,  1067,)  commandmg  him 
to  take  the  party  named  in  it,  if  he  may  be  found  in  his  bailwick^ 
80  that  he  may  have  his  body  before  the  justices  of  the  court  at 
the  return  day,  to  satisfy  the  party  issuing  the  writ  of  the  amount 
of  the  judgment  &c. ;  concluding  with  the  usual  clause  of  attest- 
ation or  teste.  {Ibid;  1  Burr.  Pro.,  306.)  If  part  of  the  demand 
has  been  already  levied  under  a  fi.  fsu,  the  ca.  sa.  is  only  for  the 
reddne.  And  it  may  be  considered  a  general  rule  that  a  capias 
ad  satisfaciendum  will  lie  in  all  cases  where  a  bailable  capias  ad 
respondendum  might  have  been  used  as  the  process  to  bring  the 
defendant  before  the  court 

It  was  formerly  necessary  that  a  party  entitled  to  an  execution, 
should  first  issue  it  to  the  sheriff  of  the  county  in  which  the  venue 
was  laid,  and  on  its  return,  he  might  have  a  testatum  writ  direct- 
ed to  the  sheriff  of  another  county.    But  under  the  present  prao- 
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tice,  a  party  may  issue  his  execution  in  the  ordinary  form  to  the 
sheriflT  of  any  county  in  the  state,  without  a  previous  testatum. 
(19  Wendell,  86.)  And  he  may  issue  several  executions  sdmul-* 
taneously  todifferent  counties.  (2  R,  S.,  2d  ed.,  28S,  §  6.)  But  a 
ca.  sa*  cannot  be  issued  while  there  is  a  fi.  fa*  not  returned,  nor 
▼ice  versa,  unles  by  order  of  the  court — Ibid;  1  Burr.  Pro.,  289* 

It  is  the  duty  of  the  officer  to  whom  this  writ  is  directed  to  pro- 
ceed and  execute  it  by  arresting  the  defendant,  the  time,  place, 
and  mode  of  the  arrest,  together  with  the  privilege  from  it,  being 
IB  all  respects  the  same  as  in  other  civil  process,  and  as  stated 
and  commented  upon  in  chapter  IDL,  of  this  volume. 

This  writ  does  not  lie  against  members  of  corporations  aggre- 
gate, for  any  matters  relating  to  thor  corporate  concerns ;  nor 
against  an  har  on  a  spedal  judgment  for  the  debt  of  his  anceo* 
tor,  to  be  levied  of  the  lands  descended ;  nor  against  executors  or 
admimstralbrs  unless  a  devastavit  be  returned.^ — Smg.  on  Ex., 
106. 

There  is  no  rale  more  clearly  laid  down,  or  more  firmly  estab- 
lished, than  that  a  plaintiff,  who  has  delivered  the  process  to  the 
sheriff  to  be  executed,  has  nothing  to  do  with  the  official  miscon- 
duct or  mismanagement  of  the  under  sheriff  or  deputy ;  and  that 
where,  by  the  arrest  of  an  under  sheriff  or  general  deputy,  the 
prisoner  is  in  legal  estimation  in  the  custody  of  the  high  sheriff, 
the  latter  is  excfaisively  liable.  That  a  prisoner  m  actual  custody 
on  one  writ  is,  by  operation  of  law,  in  custody  on  every  otiier 
writ  lodged  against  him  in  the  sheriff's  office,  and  that  if  he  es- 
cape, the  plaintiff  may  declare  that  he  was  arrested  by  virtue  of 
such  other  writ,  appears  to  be  equally  clear.  (6  Co.,  89;  Salk.,  273.) 
Upon  this  principle  therefore,  it  has  been  decided  that  the  sheriff 
is  liable  for  an  escape,  where  he  has  returned  non  est  inventus  to 
a  ca.  sa.  which  has  been  delivered  to  him,  if  prior  to  the  return 
day,  his  deputy  had  the  defendant  in  custody  under  another  ca.  sa., 
and  discharged  hun ;  though  it  do  not  appear  that  the  sheriff  knew 
of  the  latter  writ,  or  that  the  deputy  knew  of  the  former.  (9  Serg. 
4r  JR.  Rep.  390.)  In  an  action  for  an  escape,  against  the  sheriff,  it 
has  been  held,  however,  that  if  the  prisoner  be  on  the  limits,  the 
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mere  delivery  of  the  capias  ad  satisfaciendum  to  the  sheriff  is  not 
of  itself  an  arrest,  so  as  to  place  the  defendant  in  custody  on  the 
execution. — 8  Johv^  Rep.,  379. 

If  the  defendant  be  in  custody  at  the  time  judgment  is  rendered, 
either  upon  the  original  process  in  the  suit,  or  upon  a  surrender 
by  his  bail,  the  plaintiff  must  charge  him  in  execution  (that  is,  by 
suing  out  and  delivering  a  ca.  sa.  to  the  sheriff,)  within  three 
calendar  months  after  the  last  day  of  the  term  next  following  that 
at  which  judgment  shall  have  been  obtained.  And,  in  case  of  a 
surrender  after  judgment,  within  three  months  after  such  surrender, 
or  if  a  fi.  fa.  have  been  issued  within  three  months  after  its  re* 
turn.— 2  R.  S.y  2d  ed.,  459,  §36. 

If  the  plaintiff  neglect  so  to  charge  the  defendant  in  execution 
the  latter  may  be  discharged  from  custody  by  a  supersedeas,  and 
cannot  afterwards  be  arrested  upon  any  execution  which  shall  be 
issued  on  such  judgment  {Ihid,  §  37  ;  1  Caines^  2L,  616.)  But 
if  the  defendant  hinder  the  plaintiff  from  proceeding  by  bringing 
a  writ  of  error,  or  obtaining  an  injunction,  he  is  not  entitled  to  a 
supersedeas,  if  the  plaintiff  proceed  in  due  time  after  the  writ  of 
error  has  been  determined,  or  the  injunction  dissolved.  (1  Burr. 
Pro.,  309 ;  2  Jlrch.  Pro,,  133.)  And  an  agreement  between  the 
parties  for  a  settlement  or  cx>mpromise  of  the  matters  in  dispute, 
if  made  in  writmg,  and  signed  by  the  defendant  or  his  attorney 
will  prevent  the  defendant  from  obtainmg  a  supersedeas  while  it 
remains  in  force. — 3  Wils.  JR.,  455 ;  2  Jbrch,  Pro.,  133. 

When  the  writ  of  supersedeas  is  granted  it  must  be  served  on 
the  sheriff,  and  thereupon  the  defendant  is  forthwith  entitled  to 
his  discharge,  and  may  depart  out  of  custody  without  a  formal 
discharge  from  the  sheriff,  who  cannot  lawfully  detain  him. — 4 
Jolm.  JL,  32. 

When  the  sheriff  has  made  the  arrest  on  the  ca.  sa.,  he  cannot 
release  the  defendant  frx>m  the  execution,  upon  his  giving  secu- 
rity for  the  payment  of  the  debt ;  and  such  security  when  given 
is  void.  (13  John,  R.y  366 ;  8  ibidf  98.)  So  in  a  qui  tarn  action, 
the  plaintiff  having  no  right  to  discharge  the  judgment,  or  com- 
pound with  the  defendant;  without  leave  of  the  court  or  pay- 
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ment  of  the  judgment,  the  defendant's  discharge,  so  far  as  relates 
to  the  moiety  of  the  penalty  belonging  to  the  people,  is  void  and 
cannot  excuse  an  escape.  (11  John,  i!.,  476.)  But  if  the  plain- 
tiflf  having  the  defendant  in  execution,  consent  to  his  discharge, 
though  it  be  on  terms  inrhich  are  not  subsequently  fulfilled,  or 
upon  giving  fresh  security,  which  afterwards  becomes  ineffectual, 
the  debt  is  extinguished;  {Barnes,  205;  2  Bac.  Mr.,  719;  1 
Bam.  8r  Jld.,  297 ;  11  John.  R.,  476 ;)  and  the  plaintiff  cannot 
resort  to  the  judgment  again,  or  charge  the  defendant's  person  in 
execution,  although  discharged  upon  an  express  agreement  that 
he  should  be  liable  to  be  retaken,  in  case  of  non-compliance  vtrith 
the  terms.  (6  John.  JR.,  364;  2  Easiy  243 ;  Bmg.  on  Ex.,  266.) 
And  if  the  plaintiff  consent  to  discharge  one  of  several  defend- 
ants taken  on  a  joint  ca.  sa.,  he  cannot  afterwards  retake  him  or 
take  any  of  the  others. — 6  Term  it.,  625. 

Upon  the  ca.  sa.  being  issued  and  delivered  to  the  sheriff,  it  is 
his  duty  to  use  all  reasonable  endeavors  to  execute  the  same,  not- 
withstanding any  directions  he  may  receive  from  the  plaintiff  or 
his  attorney.  (2  JR.  5.,  304,  ^  33.)  And  where  it  appeared  that 
a  ca.  sa.  had  been  sued  out  by  the  plaintiff  against  the  original 
defendant,  and  left  at  the  sheriff's  office,  with  directions  to  return 
non  est  inventus,  though  the  defendant  was  then  actually  in  the 
custody  of  the  sheriff,  and  in  prison,  and  such  return  was  made 
by  the  sheriff,  and  an  action  brought  against  the  bail,  judgment 
entered  up,  execution  issued  out,  and  the  money  levied;  the 
court  set  the  return  aside,  together  with  all  subsequent  proceed-^ 
ings  against  the  bail,  and  ordered  the  money  levied  under  the 
execution  to  be  returned  to  him. — 4  JRo^.  Sf  Pull.,  261. 

If  a  party  escape  or  be  rescued  from  arrest  on  a  ca.  sa.,  though 
the  sheriff  is  thereby  liable,  because  he  might  have  taken  the 
posse  comitatus,  yet  the  plaintiff  may  retake  such  prisoner  on  a 
new  ca.  sa.,  or  sue  out  another  kind  of  execution  on  the  judg<» 
ment,  and  shall  not  be  compelled  to  take  his  remedy  against  the 
sheriff.  (2  Bac.  Mr.,  719 ;  Bing.  on  Ex.,  256.)  He  may  pro- 
ceed, however,  against  the  sheriff  for  the  escape,  who  cannot 
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take  advantage  of  a  want  of  a  scire  facias  to  ground  the  ca.  sa* 
upon.— Sa/A.,  273 ;  2  Burr.,  1188- 

Upon  being  arrested,  the  defendant  either  pays  the  debt,  or 
giyes  bail  to  the  liberties,  or,  in  default  of  so  doii^  is  committed 
to  prison. 

Where  the  sheriff  commits  the  party  to  prison  on  the  writ,  he 
must  take  him  there  with  all  convenient  qpeed;  but  he  is  not 
liable  for  an  escape  by  allowing  him  a  little  reasonable  indul* 
gence  in  arranging  his  affairs  or  providing  for  his  family,  even  if 
he  deviates  irom  the  route  to  the  prison  for  that  purpose.  (10  John. 
JR.,  420.)  In  the  case  cited  the  court  remark : — going  with  the 
prisoner,  the  afternoon  on  which  he  was  arrested,  two  miles  from 
the  direct  road  to  the  jail,  to  a  tavern,  on  the  prisoner's  sugges- 
tion that  the  execution  might  perhaps  be  settled,  and  then  going 
with  the  prisoner  the  same  afternoon,  one  mile  ftuiher,  to  the 
prisoner's  house,  to  enable  him  to  get  his  clothes  and  see  his  wife 
before  he  went  to  jail,  cannot  be  said  to  be  an  escape.  The 
officer  was  only  to  take  the  prisoner  to  jail  with  all  convenient 
and  reasonable  diligence,  and  he  was  not  to  relax  but  for  some 
laudable  and  compassionate  purpose ;  and  going  to  a  tavem  to 
see  if  the  demand  might  not  be  satisfied,  and  then  to  the  prison- 
er's house  for  a  very  humane  purpose,  all  within  the  space  of  a 
few  hours,  cannot  be  deemed  an  escape. 

What  is  convenient  time  is  a  question  for  the  detemunation  of 
the  court,  which  will  admit  of  all  reasonable  delay ;  but  if  that 
be  made  use  of  by  the  sheriff,  as  a  means  of  givii^  more  liberty 
than  he  ought,  he  will  be  liable  for  an  escape.— 1  Bos.  4* 
Putt.,  24. 

If  the  defendant  do  not  satisfy  the  execution  by  payment  of 
the  deb^  he  is  entitled  to  be  admitted  to  the  lib^esof  the  jail  of 
the  county  in  which  he  is  arrested,  by  executing  abond  to  the  she- 
riff or  his  assigns  with  one  or  more  sufficient  sureties,  in  not  less 
than  double  the  amount  directed  to  be  levied  by  the  executi<m^— 
2JZ.&,  Sded.,  352,^43,44. 
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By  the  act  of  30  March,  ISOl,  jail  liberties  were  for  the  first 
time  established  in  this  state,  and  prisoners  entitled  to  the  benefit 
of  them,  on  giving  a  bond  and  sufficient  sureties  to  the  sheriff, 
that  they  would  ranain  true  and  faithful  prisoners,  and  not  at  any 
time  or  in  any  wise  escape.  This  has  been  considered  but  as  a 
leenactment  of  a  then  existing  law,  as  it  regarded  escsqpes.  Th« 
rights  and  liabilities  of  sheriffs  before  the  allowance  of  the  limits, 
were  not,  nor  could  they  be,  a  matter  of  litigation ;  the  law  in 
this  respect,  and  upon  that  point,  had  been  too  weU  settled.  The 
decisions  which  had  long  since  been  acquiesced  in,  in  England, 
which  had  again  and  again  been  recognized  in  our  courts,  and 
which,  are  eicpressly  admitted  by  the  supreme  court  in  the  case  of 
Tillman  v.  Lantingf  (4  /•  JR.,  43,)  were,  that  for  an  involuntary 
eiscape  firom  the  walls  of  the  prison,  reception  on  firesh  pursuit,  or 
a  voluntary  return  of  the  prisoner  to  the  prison  before  suit  brought, 
was  a  complete  defence  to  the  sheriff.  The  act  of  1809  was  af* 
terwaids  passed,  which  made  those  bonds  given  for  the  jail  liber> 
ties  assignable  to  the  plaintii!,  and  authorized  him  to  sue  as  the 
assignee  of  the  sheriff;  and  in  that  condition,  with  some  slight 
modifications,  they  have  since  remained. 

It  is  provided  by  statute,  that  the  liberties  of  the  jails  of  the 
city  and  county  of  New  York,  of  the  city  and  county  of  Albany, 
and  of  the  several  counties  of  this  state,  as  the  same  have  been 
already  established  according  to  law  by  the  courts  of  common 
pleas  of  the  said  counties,  and  of  the  said  cities  and  comities  re* 
spectively  or  otherwise,  shall  be  and  remain  the  liberties  thereof.^ — 
2  JR.  5.3d  ed.,  351,  §36. 

It  is  further  provided,  that  wherever  such  liberties  have  not 
been  establisfaed,  and  in  counties  hereafter  erected,  the  court  of 
oonmon  pleas  of  such  county  shall  appoint  and  designate  a  rea- 
sonable space  of  ground,  adjacent  to  the  jail  or  jaib  of  such  coun- 
ty, to  be  denominated  the  fiberties  thereof;  and  these  liberties  are 
not  to  exceed  five  hundred  acres  m  extent  {Ibid,  §37.)  And 
llie  courts  of  conmion  pleas  may  alter  the  liberties  in  their  discre* 
tioD,  not  oftener  than  cmce  in  tiuree  years,  subject  to  the  restric- 
tioBS  prescribed  by tiie statute.  (/6id,  362,  ^ 38,  39.)    Acopy 
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of  the  minutes  of  the  court  of  common  pleas,  establishing  the  li- 
berties of  any  jail,  and  of  the  minutes  making  subsequent  altera- 
tions, is  to  be  made  and  certified  by  the  clerk  of  the  county,  and 
by  him  delivered  to  the  keeper  of  such  jail;  and  certified  copies 
of  any  original  establishment  of  liberties,  and  of  all  alterations 
which  shall  be  made  in  the  liberties  of  any  jail,  shallj  immediately 
after  the  entry  of  the  same  in  the  minutes  of  the  court,  be  made 
out  and  delivered  to  the  keeper  of  such  jail.  {Ibid,  §41.)  The 
keeper  of  every  jail  to  whom  such  certified  copies  shall  be  deli- 
vered, shall  keep  the  same  exposed  to  public  view  in  some  open 
and  public  part  of  the  jail;  and  it  shall  be  the  duty  of  such  jailer 
to  exhibit  the  same  to  every  person  who  shall  be  admitted  to  the 
liberties  of  such  jail,  at  the  time  of  his  executing  the  bonds  for 
that  purpose,  hereinafter  prescribed. — Ibid,  §42. 

It  has  been  held  that  where  the  liberties  as  described  in  the 
map  and  survey  or  record  are  uncertain  and  contradictoiy,  the  re- 
puted limits  may  be  the  best  evidoice  of  the  actual  liberties. — 7 
John.  Rep,,  175.  \ 

The  statutory  provisions,  prescribing  the  form,  requisites,  and 
effects  of  the  bonds  given  for  the  liberties,  and  also  allowing  the 
sheriff  afterwards  to  recommit,  or  the  sureties  to  surrender  the 
debtor  are  as  follow : 

Eyery  person  who  shall  be  in  the  custody  of  the  sheriff  of  any 
county,  by  virtue,  1.  Of  any  capias  ad  respondendum :  or  2,  of 
any  execution  in  a  civil  action ;  or  3,  By  virtue  of  any  attach- 
ment for  the  non-payment  of  costs  in  a  civil  action ;  or  4,  In  con- 
sequence of  a  surrender  in  exoneration  of  his  bail :  Shall  be  enti- 
tled to  be  admitted  to  the  liberties  of  the  jail  which  shall  have 
been  established  in  such  county  according  to  law,  upon  executing 
a  bond  to  such  sheriff  and  his  assigns  as  prescribed  in  the  next 
section.— 2  K  S.,  2d  ed.,  352,  §  43. 

Such  bond  shall  be  executed  by  the'  prisoner  and  one  or  more 
sufficient  sureties,  being  inhabitants  and  householders  of  the  coun* 
ty  in  a  penalty  which  shall  be  as  foUows :  1.  It  shall  be  not  less 
than  double  the  amount  of  the  sum  in  which  the  defoidant  was 
required  to  hold  the  defendant  to  bail,  if  be  be  b  custody  <m 
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mesne  process^  or  be  surrendered  in  exoneration  of  his  bail  before 
judgment  docketed  against  him.  2.  It  shall  be  not  less  than  dou- 
ble the  amount  directed  to  be  levied  by  the  execution  or  attach* 
ment,  if  he  be  in  custody  upon  attachment  or  execution.  3.  It 
shall  not  be  less  than  double  the  amount  for  which  judgment  shall 
have  been  rendered  against  him,  if  he  be  surrendered  after  judg- 
ment docketed. — Ibidy  §  44. 

Such  bond  shall  be  conditioned,  that  the  person  so  in  custody 
of  such  sheriff,  shall  remain  a  true  and  failhlii]  prisoner,  and  shall 
not,  at  any  time  or  in  any  manner  escape,  or  go  without  the  limits 
and  boundaries  of  the  liberties  established  for  the  jail  of  such  coun- 
ty, until  discharged  by  due  course  of  law. — Ibid,  353,  ^  45. 

Every  such  bond  taken  for  the  liberties  of  any  jail  shall  be  va- 
lid, and  shall  be  held  for  the  indemnity  of  the  sheriff  taking  the 
same,  and  of  the  party  at  whose  suit  the  prisoner  executing  such 
bond  shall  be  confined. — Ibid,  §  46. 

If  a  sheriff  who  shall  have  taken  any  such  bond  for  the  liber- 
ties of  any  jail,  shall  discover  that  any  surety  to  such  bond  is  in- 
sufficient, he  may  commit  the  prisoner  who  executed  the  same  to 
dose  confinement  in  such  jail,  until  other  good  and  sufficient  sure- 
ties shall  be  offered. — Ibid,  §  47. 

The  sureties  in  any  bond  given  for  the  liberties  of  any  jail  may 
surrender  their  principal  at  any  time  before  judgment  shall  be 
rendered  against  them  on  such  bond,  but  such  bail  shaU  not  be 
exonerated  thereby  fix)m  any  liability  incurred  before  the  making 
such  surrender. — Ibid,  §  48. 

Such  surrender  may  be  made  as  follows :  the  bail  may  take 
their  principal  to  the  keeper  of  the  jail ;  and  upon  the  written  re- 
quirement of  such- bail,  the  keeper  shall,  take  such  principal  into 
his  custody,  and  thereupon  endorse  upon  the  bond  given  for  the 
limits  and  acknowledgment  of  the  surrender  of  such  principal; 
and  such  keeper  shall  also,  if  required,  give  the  bail  a  certificate 
acknowledging  such  surrender. — Ibid,'^  49. 

The  statute  is  imperative  upon  the  sheriff,  who  is  bound  to 
grant  the  liberties  to  a  prisoner,  on  his  tendering  a  sufficient  bond ; 
hot  as  this  bond  is  intended  only  for  the  sheriff's  indemnity,  he 

14 
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may  vrBxre  it,  and  grant  the  libertieB  without  taking  the  boncly 
and  he  will  not  be  liable  on  that  account  for  an  escape.  (3  Jokn^ 
Ca.,  73 ;  6  JoAn.  Rep.y  121.)  But  the  sheriff  is  not  bmmd  to  grairt 
the  liberties  lantil  the j  are  defined  by  visible  bonnds  according  li> 
the  directions  of  the  statute;  and  tiiat  they  are  vaguely  defined 
win  not  justify  an  escape  in  an  action  brought  against  him. — 5 
J.  JR.,  89;  7  ibid,  167. 

The  liberties  are  to  be  considered  merely  as  an  extension  of  the 
walls  of  the  prison ;  and  if  a  prisoner,  who  has  given  to  the  Ae^ 
riff  a  bond  for  the  liberties,  voluntarily  goes  beyond  the  limits,  hai 
bond  is  forfeited,  and  the  sheriff  may  retake  him  on  fi*esh  pursuit 
and  reconmiit  him  to  close  custody,  or  bring  an  action  on  the 
bond.  (10  John.  Rep.,  549.)  The  bond  is  not  the  price  of  the  UIk 
erty  of  the  prisoner,  it  is  the  price  of  his  admission  from  a  strait^ 
er  to  a  larger  place  of  confinement,  not  limited  by  bolts  or  bars,  but 
by  lines,  which  neither  the  laws,  nor  the  moral  feelings  of  an  hon- 
est man  ought  to  pendit  him  to  violate.  The  sheriff  is  compelled 
to  take  the  security ;  he  may  not  truly  estimate  the  ability  of  the 
bail ;  thdr  circmnstances  may  materially  change  after  they  have 
been  accepted ;  they  may  prove  insolvent,  after  the  escape^  and 
most  assuredly  the  bond,  without  satisfaction,  could  not  be  a  fair 
price  of  the  prisoner's  liberty,  for  though  the  sheriff  may  be  compell- 
ed to  pay  the  debt,  his  indemnity  may  depend  on  a  precarious,  or 
even  desperate  security.  Suppose  the  sheriff  to  recover  on  his 
bond,  and  to  prove  insolvent,  yet  he  leaves  the  plaintiff  with  un* 
impaired  rights  against  his  debtor;  he  may  issue  a  new  execu- 
tion against  the  defendant,  or  his  estate,  for  the  satisfaction  to  the 
sheriff  is  collateral;  it  can  ndther  cancel  nor  diminish  the  plain- 
tiff^ debt  Neither  positive  law  then,  nor  neceinaiy  impfication 
have  tdken  from  the  sheriff,  to  him  the  most  essential  corrective 
of  negligent  escapes,  the  power  of  fresh  pursuit  and  recaption, 
and  his  defence  of  pleading  those  circumstances  in  bar.  The  e»^ 
tablishment  of  the  liberties  is  therefore  a  mere  expannon  of  flie 
jail,  and  when  a  prisoner  escapes  thence,  the  sheriff  may  retaka 
him,  prosecute  on  his  bond,  and  comnut  him  to  close  custody;  for 
the  wninoii  of  the  bond  haiin^-beBn  wokeu^  tkis  vMrnTtt  airt 
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compellable  to  expose  himself  to  the  risk  of  subsequent  escapes  in 
consequence  of  a  bond  "which  has  been  legally  forfeited. — Ibid. 

And  where  a  bond  is  given  to  Uie  sheriff  for  the  jail  liberties, 
and  the  prisoner  escapes,  but  is  afterwards  taken  into  custody, 
and  a  new  bond  with  new  sureties  is  given  to  the  sheriff,  this  does 
not  take  away  the  sberiff^s  right  of  action  against  the  surety  on 
the  first  bond,  in  consequence  of  the  sheriff's  having  been  sued  for 
the  escape.  ( 12  IJddf  88.)  The  escape  relied  on  in  this  case,  was 
proved  to  have  been  made  before  the  second  bond  was  given,  and 
the  recovery  against  the  sheriff  was  for  that  escape.  The  new 
bond  was  prospective,  and  could  not  release  the  surety  on  the  for- 
mer bond  for  the  previous  escape. 

.  The  enjoyment  of  the  liberties  of  the  limits  by  the  prisoner  is 
the  confflderation  of  the  bond;  and  when  the  consideration  fails, 
the  obligation  must  be  at  an  end.  The  bond  is  taken  for  the  in- 
demnity of  the  sheriff  only;  but  when  the  prisoner  is  in  close 
confinement,  the  sheriff  wants  no  indemnity.  If  he  should  desire 
it,  he  cannot  take  it  Thus  where  a  prisoner  once  enjoying  the 
jail  limits  under  a  bond  of  surety,  conditioned  that  he  shall  re- 
main  a  true  and  lawful  prisoner,  was  arrested  on  a  felony,  and 
oommitted  to  close  confinement,  and  while  so  confined  broke  the 
jail  and  escaped ;  it  was  held  that  the  surety  was  not  liable.  (3 
Cowen,  128.)  And  the  bond  ior  the  jail  liberties  bemg  given  to 
die  sheriff  for  his  indemnity  only,  neither  he  nor  his  assignee  can 
recover  on  such  bond  without  shewing  he  is  injured  or  damnified ; 
and  to  an  action  on  such  bond  by  the  sheriff  or  his  assignee,  it  is 
a  good  plea  in  bar  that  the  prisoner  voluntarily  returned  before 
suit  brought^ — 10  JiAn.  Hep.,  563. 

Where  the  liberties  are  allowed,  and  no  bond  is  taken  by  the 
Aeriff,  his  right  of  recapture  remains  in  full  force,  and  a  volunr* 
tarf  return  before  suit  brought,  is  equivalent  to  recaption  which 
will  purge  a  negligent  escape.  (6  Ibid,  121.)  And  the  limits  or 
fiberties  of  the  jail,  bemg  considered  as  an  extenaon  of  the  waUs 
of  the  prison,  a  return  within  the  limits  is  the  same  as  a  return 
withm  the  jiuL    And  where  a  creditor  authorises,  even  by  parol 
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the  sheriff  to  discharge  his  debtor,  the  former  will  not  be  liable 
for  so  domg. — 2  Mass,  Bq?.,  520. 

The  condition  of  the  bond  must  conform  substantially  to  the 
terms  of  the  act,  or  it  will  come  within  the  following  provision  of 
the  revised  statutes.  "  No  sheriff"  or  other  officer  shall  take  any 
bond,  obligation,  or  security  by  color  of  his  office,  in  any  other 
case  or  manner  than  such  as  are  provided  by  law ;  and  any  such 
bond,  obligation  or  security  taken  otherwise  than  as  herein  di- 
rected shall  be  void.— 2  R.  S.  2d  «d.,  214,  §  60. 

Under  a  similar  provision  it  was  held,  that  a  bond  for  the  liber- 
ties, containing  a  clause  in  the  condition  that,  ^^  the  defendai^ 
should  at  the  request  of  the  sheriff  surrender  himsdfto  the  prison'' 
was  to  be  deemed  to  be  taken  colore  officii  and  void.  (19  Jolm. 
Rep.y  233.)  And  it  was  also  held  that  if  the  sheriff*  after  a  volun- 
tary escape,  arrest  the  defendant  again  on  the  same  execution, 
and  take  from  him  a  bond  for  the  liberties,  jointly  and  severally, 
with  another  as  his  surety,  such  bond  is  void  for  duress,  not  only 
as  to  the  defendant  but  also  as  to  the  surety,  {lb  John.  Rep.^  256.) 
And  where  the  sheriff,  in  addition  to  the  bond,  took  a  warrant  to 
confess  judgment,  on  which  a  judgment  was  entered,  and  execu- 
tion issued,  the  court  ordered  them  to  be  set  aside  as  the  warrant 
was  void. — 1  John,  Co.,  129. 

In  an  action  on  a  bond  for  the  liberties,  a  plea  that  the  prisoner 
remained  a  true  and  faithful  prisoner,  to  be  a  valid  bar,  must 
cover  the  whole  time  during  which  the  sheriff  remained  liable ;  it 
must  sometimes  be  not  only  whilst  he  continued  in  office,  and 
until  a  successor  was  appointed,  but  until  the  prisoners  were  as« 
signed,  or  the  expiration  of  ten  days  after  the  certificate  of  the 
county  clerk.  And  if  the  old  sheriff"  has  a  right  of  action  on  the 
limit  bond,  a  recovery  against  the  new  sheriff  for  the  same  escape 
is  no  bar.  Nor  is  a  voluntary  reUiliii  of  the  prisoner,  before  suit 
brought  against  the  sheriff,  a  bar;  a  limit  bond  is  not  strictly  a 
bond  of  indemnity ;  the  sheriff  being  liable  to  an  action  when 
an  escape  happens,  may  forthwith  bring  his  suit. — ^21  Wend. 
JR.,  223. 
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In  a  suit  on  the  bond  for  the  liberties,  it  is  no  defence  that  no 
action  was  brought  against  the  sheriff  within  a  year  after  the 
escape ;  the  sheriff  may  avail  himself  of  such  short  limitation,  but 
not  the  obligors  of  the  bond. — Ibid. 

We  have  seen  that  where  a  prisoner  has  been  allowed  the 
liberties  of  the  county,  on  giving  the  bond  prescribed,  in  case 
any  such  prisoner  shall  go  at  large  without  the  liberties  of  such 
county,  without  the  assent  of  the  party  at  whose  suit  such  pri- 
soner ^all  be  in  custody,  the  same  shall  be  deemed  an  escape, 
and  forfeiture  of  the  bond  so  executed.  The  following  are  the 
provisons  of  the  statute  relative  to  the  actions  to  be  brought  by 
the  sheriff  upon  the  bond  after  forfeiture.  In  every  suit  brought 
by  a  sheriff  on  such  bond,  the  defendants  may  plead  a  voluntary 
return  of  the  prisoner  to  the  jail  from  which  he  escaped  or  the 
•liberties  thereof,  or  a  recaption  of  such  prisoner  by  the  sheriff 
from  whose  custody  he  escaped,  before  the  commencement  of 
such  suit,  and  may  give  evidence  thereof  in  bar  of  such  action ; 
and  such  defendant  shall  be  entitied  to  make  such,  or  any  other 
defence  to  such  suit,  which  might  be  made  by  such  sheriff,  to  an 
action  against  him  for  such  escape. — 2  IL  S.,  2d  ed.y  353,  §  51. 

But  if  an  action  shall  have  been  brought  against  such  sheriff 
for  such  escape,  and  the  notice  thereof  shall  have  been  given  to 
the  prisoner  and  his  sureties,  who  executed  the  bond  for  the  jail 
liberties,  the  judgment  against  such  sheriff  shall  be  conclusive 
evidence  of  his  right  to  recover  against  such  prisoner  and  his 
sureties,  to  whom  such  notice  was  given,  in  an  action  on  such 
bond,  as  to  all  matters  which  were,  or  might  have  been,  con- 
troverted in  th^  action  against  the  sheriff. — iWd,  354,  §  52. 

In  every  such  action,  brought  by  a  sheriff  on  a  bond  executed 
for  the  jail  liberties,  if  it  shall  appear  to  the  court  that  judgment 
has  been  rendered  against  such  sheriff  for  the  escape  of  the  pri- 
soner, and  that  due  notice  of  the  pendency  of  the  action  against 
the  sheriff  was  given  to  such  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  such  court  shall  render  judgment  in  the 
siut  upon  such  bond,  at  the  same  term  in  which  the  writ  by  which 
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sach  action  shall  be  commenced  shall  be  returned  duly  serredw— 
Ihid,  §  53. 

Bnt  to  entitie  any  sheriff  to  move  for  such  judgment,  he  shall 
haye  filed  his  declaration,  and  shall  show  to  the  court  that  he 
had  giren  twenty  days'  notice  of  such  motion. — Ihid,  §  64. 

If  it  shall  appear  on  the  hearing  of  such  motion  that  the  de- 
fendants haye  any  meritorious  cause  of  defence,  which  was  not 
controyerted  in  the  action  against  the  sheriff,  and  which,  by  law, 
could  not  haye  been  so  controyerted,  the  court  shall  suspend  pro^ 
ceedings  on  such  judgment,  until  a  trial  in  such  action  shall  be 
had ;  but  such  judgment  shall  remain  as  a  security  for  the  she- 
riff.—/Wi,  §65. 

If  such  defence  be  establidied  the  court  shall  yacate  such  judg- 
ment, and  render  judgment  as  in  other  cases. — Ibid,  §  56. 

In  eyery  action  brought  by  a  sheriff  on  such  bond,  the  recoyety 
of  a  judgment  agiainst  him  for  the  escape  of  the  prisoner,  shall 
be  eyidence  of  the  damages  sustained  by  him,  in  the  same  man- 
ner as  if  such  judgment  shall  be  collected ;  and  such  sheriff  shall 
be  entitled  to  recoyer  the  costs,  and  his  reasonable  expenses  in 
defending  the  suit  i^ainst  him,  as  part  of  his  damages. — Ibid, 
§67. 

Instead  of  proceeding  against  the  sheriff  for  the  escape,  the 
plaintiff,  or  in  case  of  his  death,  his  executors  or  administrators 
may  take  an  assignment  of  the  limit  bond,  and  bring  an  action 
thereon  as  an  assignee  of  the  sheriff.  {Ibid,  §  58,  59.)  But  by 
taking  this  course  he  waiyes  his  remedy  against  the  sheriff  for  the 
escape. — Ibid,  355,  §60. 

K  the  plaintiff,  instead  of  taking  an  assignment  of  the  limit 
bond,  elect  to  sue  the  sheriff  for  the  escape,  the  court  will,  by 
rule,  stay  all  proceedings  on  the  judgment  against  the  sheriff,  un- 
til he  shall  haye  had  a  reasonable  time  to  prosecute  the  bond 
taken  by  him,  and  to  collect  the  amount  of  any  judgment  he  may 
recoyer  thereon.  {Ihid,  §  62.)  But  this  provision  does  not  extend 
to  cases  where  the  escape  was  yoluntary,  on  the  part  of  the  she* 
riff.— 1  Burr.  Pro.,  313. 
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Tlie  following  are  the  several  retunis  -which  the  sheriff  may 
make  to  the  ca*  sa. : 

If  the  defendant  has  been  taken,  and  has  not  paid  the  debt, 
whether  he  be  in  close  custody  or  on  the  limits  the  sheriff  returns, 
cepi  corpus  in  custodia;  or  in  the  language  usually  adopted,  ^de* 
fendant  taken." 

If  the  defendant  have  paid  the  amount  ot  the  es^ecution  it  may 
be  returned  **  satisfied." 

If  the  sheriff  hare  not  been  able  to  find  the  defendant,  he  re* 
turns  non  ed  invefUtu,  or  as  the  return  is  actually  endorsed,  '^not 
found."  Or  he  may  make  a  special  return  that  the  defendant  is 
privileged.  And  in  either  of  these  cases  the  troth  of  the  return 
may  be  contested  by  an  action  for  a  false  return. — 1  Burr»  Pra.y 
316 ;  Arch.  Pra.j  307. 


CHAPTER  VIL 


JEscapes. 

An  escape  is  generally  understood  to  be,  where  any  person 
who  is  under  lawful  arrest,  and  restrained  from  his  liberty,  either 
violently  or  privily  evades  snch  arrest  and  restraint,  or  is  suffered 
to  go  at  large  before  delivered  by  due  course  of  law. 

In  civil  process,  if  the  sheriff  return  rum  est  inventtis  to  the 
writ,  where  he  might  have  taken,  but  neglected  to  take  the  de* 
fendant,  he  is  liable  to  an  action  for  a  false  return  at  the  suit  of 
the  plaintiff  in  the  writ ;  if  he  refuse  or  neglect  to  arrest  the  de- 
fendant, the  plaintiff  may  maintain  an  action  against  him,  or 
notify  him  to  return  the  writ ;  if  there  be  no  omission  or  neglect 
to  airest  or  to  return  the  writ,  but  the  sheriff  has  discharged  the 
defendant,  or  permitted  him  to  depart  from  his  custody,  he  is  an- 
swerable in  an  action  for  an  escape. 

In  seems  agreed  as  a  general  rule  in  all  civil  cases,  that  wher- 
ever a  sheriff  or  other  officer  has  a  person  in  custody,  by  virtue 
of  an  authority  from  a  court  which  has  jurisdiction,  that  the  suf- 
fering such  person  to  go  at  large,  even  for  the  smallest  time  or 
the  shortest  distance,  is  an  escape.  {Moore,  274 ;  Dyer,  175 ;  2 
Scrnid.,  101 ;  1  Cowen,  309.)  And  the  officer  is  not  permitted 
to  judge  of  the  validity  of  the  process  or  other  proceeding  of  such 
court,  and  therefore  cannot  take  advantage  of  errors  in  thenu  (9 
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Jchn.  R.9  386 ;  4  Coweny  158.)  Hence  the  law  allows  him  in 
an  action  of  false  imprisonment  to  plead  such  authority,  which 
will  excuse  him  though  it  be  erroneous.  But  if  the  court  have 
no  jurisdiction  of  the  matter,  then  all  is  void,  and  consequently 
the  officer  not  punishable  for  suffering  a  person  taken  up  on  such 
▼oid  authority  to  escape.  Thus  a  writ  wrongly  tested  as  to  the 
name  of  the  chief  justice  is  amendable ;  and  where  this  mistake 
occurs,  the  sheriff  cannot  take  advantage  of  it  in  an  action  for 
an  escape.  So  in  debt  for  an  escape  from  a  ca.  sa.,  the  sheriff 
cannot  object  to  its  irregularity ;  as  that  it  issued  after  a  year  and  a 
day  without  a  scL  fa. ;  or  that  the  judgment  on  which  it  issued 
had  been  discharged.— S  Cowen,  192;  13  John.  B.,  529;  15 
Ibid,  378. 

It  also  appears  to  be  equally  well  settled  that  after  the  defend- 
aint  is  taken  in  execution,  if  he  is  seen  at  large  without  the  liber- 
ties of  the  jail,  for  ever  so  short  a  time,  as  well  before  as  after 
the  return  of  the  writ,  it  is  an  escape  in  the  sheriff;  and  he  can 
protect  himself  firom  the  consequences  only  by  a  fresh  pursuit  and 
recaption,  or  by  the  voluntary  return  of  the  prisoner  before  suit 
brought.  But  as  early  as  Boyton^s  case,  (5  Co.  Rep.y  43,)  it  was 
resolved  by  the  court  that  there  was  a  difference  between  the  cus- 
tody of  one  in  execution  without  the  county  where  the  conunon 
jail  is,  and  when  the  sheriff  has  the  custody  of  one  in  execution 
out  of  the  county.  And  in  Hassan  v.  Griff  en,  (18  John.  iL,  48,) 
the  supreme  court  of  this  state  decided  that,  where  the  sheriff 
has  a  prisoner  in  custody  on  a  habeas  corpus  ad  testificandumy  ac- 
cording to  the  exigency  of  the  writ,  he  is  not  bound  to  keep  him 
always  in  sight,  or  with  the  same  strictness  as  before ;  and  if  the 
prisoner  of  his  own  head,  should  go  about  for  a  short  time,  on 
his  own  business,  and  out  of  view  of  the  sheriff,  it  is  not  an  es- 
cape. If  he  necessarily  takes  the  prisoner  out  of  his  county,  and 
return  him  when  the  exigency  of  the  writ  is  answered,  it  is  all 
that  is  required. 

Our  statutory  enactments  are  in  aid  of  these  common  law  prin- 
ciples. If  any  prisoner  committed  to  any  jail,  by  virtue  of  any 
capias  ad  respondendum,  or  other  mesne  process,  or  upon  a  sur- 
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render  in  exonerKtion  of  his  bail^made  either  before  or  after  jaig* 
ment  rendered,  shall  go  or  be  at  large  without  the  lioiits  and 
boundaries  of  the  liberties  of  such  jail,  without  the  assent  of  the 
party  at  whose  suit  such  person  diall  have  been  committed,  the 
same  shall  be  deemed  an  escape  of  such  prisoner,  and  the  sheriff 
having  charge  of  such  jail  shall  be  answerable  ther^w  to  sudi 
party  in  an  action  of  trespass  on  the  case,  to  the  extent  of  the  da*- 
mages  sustained  by  him. — 2  IL  S.,  2d  ed.,  366,  ^  66. 

If  any  prisoner  committed  to  any  jail  in  execution  in  a  dvil 
action,  or  upon  an  attachment  for  the  non  payment  of  costs,  diall 
go  or  be  at  large  without  the  boundaries  of  the  liberties  of  such 
jail,  without  the  assent  of  the  party  at  whose  suit  such  prisoner 
was  committed,  the  same  shall  be  deemed  an  escape  of  said  pri* 
soner,  and  the  sheriff  having  charge  of  such  jail  shall  be  answer- 
able therefor  to  such  party  for  tiie  debt,  damages,  or  sum  o{  mcmcy 
for  which  such  prisoner  was  committed,  to  be  recovered  by  an  ao» 
tion  of  debt^-2  JR.  5.,  2d  of.,  366,  ^  66. 

The  going  at  large  of  any  prisoner  who  shall  have  executed 
such  bond,  (the  bond  for  (he  liberties,)  or  of  any  prisoner  who 
would  be  entitied  to  the  liberties  of  any  jail,  vnpon  executing  sudi 
bond,  within  the  limits  of  the  liberties  of  the  jail  of  the  county 
in  which  he  shall  be  in  custody,  shall  not  be  deemed  an  escape 
of  such  prisoner ;  but  in  case  any  such  prisoner  shall  go  at  large 
without  the  liberties  of  such  county,  without  the  assent  of  the 
party  at  whose  suit  such  prisoner  shall  be  in  custody,  the  same 
shall  be  deemed  an  escape  and  forfeiture  of  the  bond  so  executed, 
and  the  sheriff  in  whose  custo<fy  such  prisoner  shall  have  been, 
shall  have  the  same  authority  to  pursue  and  retake  such  prisoner, 
as  if  such  escape  had  been  madefixmi  the  jaiL — 2  76jd,363,  §  5QL 

In  debt  against  a  sheriff  for  an  escape  cm  execution,  the  jury 
cannot  give  a  less  sum  than  the  creditor  would  have  recovered 
against  the  prisoner,  namely :  the  sum  endcH^sed  on  ike  writ,  and  Die 
legal  fees  of  execution.  (1  Term  Rep.,  126;  Blade.  Rep.,  1048.) 
The  reason  for  such  liberty  is  this:  at  common  law,  an  action  on  the 
case  only,  lay  against  the  sheriff,  or  jailer  for  an  escape,  in  wfai^ 
case  the  creditor  might  recover  damages  for  the  (Acer's  misoon* 
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dnct,  but  still  he  had  a  right  to  reoovtir  the  debt  agaiut  the  ori- 
ginal debtor.  But  the  statutes  gaye  an  action  of  debt  against  the 
sheriflf  or  jailer,  to  recover  at  once  the  sum  for  which  the  prisoner 
was  charged  in  execution.  Now  those  being  affirmative  statutes 
Sd  not  take  away  the  common  law  remedy,  so  that  the  credited' 
has  his  election.  But  if  he  adopted  the  latter,  he  must  recorer 
the  whole  sum.— 10  John.  Rep.,  175.;  Undy  389. 

So  the  supreme  court  held  that  the  common  law  remedy  to  pro- 
ceed against  the  dierijOTby  an  action  on  the  cause ;  for  an  escape 
in  execution,  was  not  taken  away  by  the  statute,  enabling  the 
{Mirty  in  whose  favor  an  execution  issues  against  the  body  of  the 
debtor  upon  his  escape,  to  maintain  an  action  for  the  debt  and 
damages  for  which  he  was  committed.  (2  John.  BMp*y  453.) 
And  if  an  action  on  the  case  is  brought  it  may  be  inquired  what 
was  lost  by  the  escape,  and  the  jury  may  g^ve  such  damages  as 
they  suppose  the  party  has  sustained;  but  in  the  action  of  debt 
i^ainst  the  AexiS  on  suck  escape,  every  inquiry  of  that  kind  is 
improper,  for  the  statute  has  fixed  the  extent  of  the  sheriff's  lia- 
bility, which  is  the  origmal  debt  and  damages  recovered.  And 
m  the  sheriff  can  go  into  no  drcumstances  of  mitigation,  the 
phmtiff  is  confined  to  the  precise  amount  of  the  original  judg- 
flsent  wi&  costs.  (5  Mats.  Rip.,  310;  2  Aid,  626.)  But  in  an 
aetion  of  debt  against  a  sheriff  for  the  escape  of  a  prisoner  in  ex- 
ecution, the  plaintiff  is  not  entitled  to  recover  interest  on  the  debt 
or  damages  for  which  the  prisoner  was  committed.  (1  Wendell ^ 
396.)  Neither  will  debt  lie  against  the  administrators  of  a  sheriff 
iMr  an  escape  in  the  life  time  of  their  intestate ;  {Cowp.  jRep.,  375 ; 
1  Cainet^  Rep.,  124,)  for  although  the  action  be  ex  contractu,  yet 
k  is  for  an  offence  which  dies  with  the  person.  But  debt  may  be 
maintained  by  an  executor  for  an  escape  out  of  execution  in  the 
fife  time  of  the  testator.^ — Ld  Raym.,  971. 

An  action  of  debt  will  lie  against  a  sheriff  or  jailer  for  the  es- 
cape of  a  i»isoner  in  execution,  though  the  escape  was  without 
the  knowledge  or  fault  of  either;  who,  in  such  case  can  avail 
themselves  of  nothing  but  the  act  of  God,  or  common  enemies  as 
an  excise.  (2  U.  Black.,  106.)    And  when  a  coroner  or  consta- 
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ble  has  arrested  one  on  execution,  he  can  only  carry  the  prisoner 
to  the  jail,  and  offer  to  deliver  him,  with  a  copy  of  the  precept ; 
and  if  the  sheriff  be  not  there,  nor  any  keq>er  appointed  by  bim, 
to  recave  and  confine  the  prisoner,  the  coroner  or  constable  has 
done  his  duty,  and  if  afterwards  the  prisoner  go  at  large  it  wiU 
be  the  escape  of  the  sheriff — 11  Mass.  Rep.y  181 ;  8  ibidj  310* 

If  a  writ  of  execution  be  delivered  to  the  sheriff  against  A,  at 
the  suit  of  B,  and  before  the  return  of  such  writ,  A  is  taken  in 
execution  by  the  deputy  at  the  suit  of  C,  and  then  escapes ;  it 
has  been  held  (1  Bos.  if  PulL,  24,)  that  B  may  maintain  debt 
against  the  sheriff  for  the  escape,  although  the  party  was  not  ar- 
rested under  the  writ  at  the  suit  of  B.  And  if  husband  and  wife 
are  taken  in  execution,  and  the  wife  is  suffered  to  escape,  al* 
though  the  husband  continues  in  prison,  yet  an  action  of  debt  will 
lie  against  the  sheriff  for  this  escape,  in  which  action  the  whole 
debt  shall  be  recovered.  (1  Roll,  .^br.,810 ;  1  Sdw.  Jf.  P.  569.) 
But  the  arrest  on  a  ca.  sa.,  and  discharge  of  one  of  several  joint 
debtors  by  consent  of  the  creditor  discharges  and  extinguishes  the 
judgment  as  to  all  the  debtors.  (6  Term  Rep.,  616.)  Thus 
where  one  of  two  joint  debtors  was  arrested  on  a  ca.  sa.,  and 
gave  bond  for  the  limits,  and  escaped,  and  the  sheriff  was  sued 
for  the  escape,  and  then  the  other  debtor  was  arrested  on  an  alias 
ca.  sa.,  and  on  paying  part  was  discharged  by  consent  of  one  of  the 
creditors,  pending  the  escape  suit ;  held,  that  the  whole  judgment 
was  extinguished;  that  this  formed  a  valid  plea  to  the  action  for 
the  escape,  which  the  sheriff  should  have  pleaded,  (the  discharge 
being  in  season  for  his  doing  this,)  and  his  neglect  to  defend  on 
this  ground  was  in  his  own  wrong ;  and  though  he  had  suffered 
a  recovery  and  paid  the  money  in  an  action  for  the  escape,  he 
could  not  collect  the  amount  paid  by  him  upon  the  limit  bond,  of 
the  defendant  who  had  escaped.  But  if  an  agent  of  the  plaintiff 
discharge  the  defendant  from  execution  without  satisfaction  of  the 
debt,  the  sheriff  in  an  action  for  the  escape,  must  give  clear  and 
decisive  evidence  of  the  authority  of  the  agent,  before  the  party 
can  be  concluded  by  such  an  high  handed  measure  as  the  dis* 
charge  of  his  debtor  by  a  third  person,  without  satisfection,  and 
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sach  an  act  would  not  be  binding  on  the  plaintiff,  or  a  defence  to 
the  sheriff,  even  if  done  by  the  regular  attorney  on  record.-^'O 
Cawen,  128 ;  10  John.  Rep.,  220;  8  ibid,  361;  6  Aid,  51. 

A  bond  for  the  limits,  given  by  a  defendant  who  had  been 
charged  in  execution,  and  to  whom  the  plaintiff  had  previously 
g^ven  permission  to  go  at  large  beyond  the  jail  liberties,  does  not 
revive  the  judgment,  so  that  an  action  can  be  maintained  against 
the  sheriff  for  an  escape. — 3  WendeU,  184. 

It  is  well  settled,  that  if  a  creditor  gives  his^debtor,  who  is  in 
execution,  permission  to  go  at  large  beyond  the  jail  liberties,  the 
judgment  is  discharged,  and  the  plaintiff  can  neither  issue  a  new 
execution,  nor  maintain  an  action  for  the  escape  against  the  she- 
riff. (7.  Coioen,  276 ;  Bamesy  205;  7  Term  jR.,  420 ;  16  /.  A, 
183 ;  11  tbidy  486.)  Such  being  the  case,  if  the  judgment  is 
discharged,  the  bond  for  the  liberties  subsequently  given,  is  a 
mere  nullity;  it  has  no  efficacy  independently  of  the  judgment, 
and  that  cannot  be  revived  and  restored  by  the  giving  of  a  new 
bond  for  the  limits,  not  only  the  judgment,  but  the  debt  is  gone. 
No  matter  what  the  actual  intention  of  the  plaintiff  in  the  execu- 
tion may  have  been,  the  judgment  of  law  is,  that  a  voluntary  dis- 
charge of  his  debtor  from  the  limits  discharges  the  judgment  and 
the  debt  In  almost  all  the  reported  cases,  it  appears  affirma- 
tively that  nothing  was  more  remote  firom  the  intention  of  the 
plaintiffs  than  to  discharge  their  judgments,  or  in  any  manner  to 
impair,  their  security.  In  Yates  v.  Van  Remsdaer  jr  Schermer^ 
horn,  (5  John.  Rep.y  364,)  the  defendants  covenanted  and  agreed 
that  the  plaintiff  might  retake  them  on  the  same  execution,  or  is- 
sue a  new  execution  against  them,  and  confine  them  imtil  the 
debt  and  costs  were  paid;  and  yet  it  was  held,  that,  as  the  plain- 
tiff had  given  them  permission  to  go  beyond  the  jail  liberties,  the 
debt  was  discharged,  and  the  arrest  of  the  defendants  was  illegal, 
and  amounted  to  false  imprisonment  But  a  sheriff,  prosecuted 
for  an  escape,  cannot  plead  in  his  dischai^e,  that  the  defendant 
was  arrested,  and  committed  on  a  previous  execution,  for  the  same 
cause,  and  discharged  from  custody  with  the  assent  of  the  plain- 
tiff;  none  but  the  party  himself  can  complain  of  the  second  ar- 
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rest  And  one  strong  reason  why  the  sheriflf  shall  not  take  ad<- 
Tantage  of  the  error  in  the  process  is,  for  aught  that  appean,  the 
party  does  not  wish  to  avail  himself  of  it — 8  Wendell,  546;  1 
Cowen,  30 ;  2  Sound.,  101. 

But  an  order  of  a  court  of  coounon  pleas  for  the  discharge  fiom 
custody  of  an  imprisoned  debtor  who  had  made  a  roluntary  asr 
agnmenty  is  a  defence  to  the  sheriflf  in  an  action  for  the  escape  <tf 
the  prisoner,  although  fourteen  days  had  not  elapsed,  acoordiv 
to  the  requirements  of  the  statute,  (1  /L  5*,  2d  ed.,  789,  §  3)  be- 
tween  the  arrest  of  the  prisoner  and  the  granting  of  the  order ; 
for  the  protection  of  the  sheriff,  it  will  be  intended  that  the  pfadi^ 
tiff  waived  foil  notice.— 20  WendeU,  236. 

Consent  or  i^eement  by  the  plaintiff  to  an  escape^  after  it  has 
happened,  without  consideration,  will  not  discharge  the  sheiiff. 
(7  Cowen,  274.)  Otherwise  when  it  is  upon  good  consideratiOB. 
Thus,  where  the  plaintiff  agreed  with  the  sheriff^,  in  oonsideratioii 
that  he  would  not  take  W,  who  had  escaped  from  a  ca.  sa.,  «ft 
the  suit  of  the  plaintiff,  that  he  would  not  sue  the  dieriff  widunit 
notice,  and  reasonable  time  to  take,  &c, ;  held,  that  he  could  not 
sue  without  such  notice,  the  consideration  being  a  good  one.  (Jd) 
But  an  assent  or  agreement  subsequent  to  the  escsqpe,  that  the 
debtor  may  remain  out  of  the  limits,  is  no  discharge;  for  a  right 
of  action  respecting  the  escape  having  once  accrued,  can  only  bt 
defeated  by  a  release  under  seal,  or  an  agreement  for  a  valuafalt 
consideration. — 16  John.  Rep.,  18L 

And  where  a  debtor  in  execution  left  the  limits  of  the  jail  H* 
berties  on  Sunday,  and  came  to  the  plaintiff's  house,  and  theve 
obtained  a  written  pemussion  from  him  to  go  at  large  until  nioa 
o'clock  the  next  morning ;  held,  that  the  license  or  permission 
was  no  defence  to  an  action  for  an  escape,  especially  as  the  debt* 
or  obtained  it  fraudulently,  supposing  that  he  would  thereby  bt 
discharged  from  the  judgment  But  a  previous  consent  of  the 
creditor  that  his  debtor  in  execution  may  leave  the  liberties,  wil 
excuse  the  escape,  and  discharge  the  judgment — 16  J.  IZ^  181 
In  an  action  of  debt  against  the  shoiff  for  an  msape  of  a  piv 
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fioiier  in  execution^  on  a  csl  sa,  parol  evidence  is  admissible  to 
ahow  the  issuing  of  the  execution,  its  delivery  to  the  sheriiT,  and 
the  arrest  of  the  party  thereon ;  the  defendant  having  neglected 
to  return  and  file  the  ca.  sa,  and  having  refused  to  produce  it  at  the 
trial  though  due  notice  for  that  purpose  had  been  given  to  him 
More  trial.  (13  Mm.  Rep.,  629.)  It  was  the  duty  of  the  sheriff 
to  return  the  writ  without  rule  of  court,  and  he  cannot  avail  him- 
self of  his  neglect  of  duty  to  defeat  the  plaintiff's 'action. 

A  suit  against  the  sheriff  for  an  escape  is  an  election  on  the 
part  of  the  plaintiff  to  consider  the  prisoner  out  of  custody ;  it  is 
the  determination  of  the  election  of  the  plamtiff  to  look  to  the  she* 
riff,  attd  of  course  not  to  look  to  the  defendant ;  and  during  the 
pendency  of  the  suit  the  debtor  may  depart  from  the  jail  with  im- 
punity. (1  Wendeilf  398.)  If  the  plaintiff  fails  in  his  suit,  he  has 
no  further  remedy  against  the  sheriff,  but  must  pursue  his  remedy 
against  the  original  debtor.  And  therefore  where  the  plaintiff 
bnngs  an  acti<m  against  the  sheriff  for  an  escape,  he  cannot  re* 
sort  to  any  remedy  which  would  be  an  acknowledgment  of  the 
4ebCor's  being  in  Us  custody.  (4  John.  Rep.,  121.)  After  bring- 
mg  an  action  against  the  sheriff  for  the  escape,  he  cannot  oppose 
Ae  discharge  of  the  prisoner  under  the  act  for  the  relief  of  debtors 
witli  respect  to  the  imprisonment  of  their  persons.  Neither  can 
ttie  sheriff  avail  himself  of  the  ads  of  the  plaintiff  subsequent  to 
the  suit  commenced  recognizing  the  prisoner  to  be  still  in  custody; 
ffich  recognition  being  inoperative,  as  the  plaintiff  by  suing  the 
sheriff  has  determined  his  election. — 13  John.  Rep.,  121. 

For  an  escape  on  mesne  process,  the  only  civil  remedy  against 
Ihedieriff  is  by  an  action  on  the  case;  andin  which  action  the 
plaintiff  can  recover  damages  only  for  what  he  has  lost  by  the  es* 
oipe ;  {2R.  S.2d  ed.,  366,  §  66,)  and  the  jury  may  find  such 
damages  as  they  think  the  plaintiff  has  sustained  under  all  circum* 
stances.  {7  John.  Rep.,  189.)  This  action  on  the  case  is  given  to  the 
^aimtiff,  by  way  of  indemnity  for  the  actual  injury  which  he  sus- 
fay  reasQ*  of  the  enape.    The  jury  are  not  confined  to  the 
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exact  damages  in  the  final  judgment,  or  to  the  amount  of  the 
plaintifi's  demand,  but  have  a  power  and  discretion  to  assess  such 
damages  as  they  shall  suppose  the  plaintiff  has  sustained  under  all 
the  circumstances  of  the  case.  (2  Term  Rep.y  132;  5  ibid,  40; 
2  Wils.  Rep.,  295;  6  John.  Rep.,  270;  2  Mass.  Sep.,  526.) 
Thus  the  insolvency  of  the  prisoner,  or  the  payment  of  the  de> 
mand  by  him,  can  always  be  given  in  evidence  in  mitigation  of 
damages.  And  where  the  plaintiff  having  real  and  competent  se- 
curity for  his  debt  relinquishes  it  after  knowledge  of  the  escape, 
the  sheriff*,  in  an  action  against  him,  may  avail  himself  of  this 
in  mitigation  of  damages ;  and  where  the  jury  in  such  case  gave 
nominal  damages  only  the  court  refused  to  set  aside  the  verdict 
(7  John.  Rep:,  189.)  And  in  an  action  against  the  sheriff  for  an 
escape  on  mesne  process,  the  plaintiff'  was  nonsuited,  because  he 
could  not  prove  any  debt  against  the  prisoner  who  escaped.  (4 
Term  R.,  611.)  However,  in  such  action,  the  admission  of  the 
debtor,  has  been  decided  to  be  evidence  of  the  debt  against  the 
sheriff',  as  it  would  be  against  the  party  himself.  ( 1  Ph.  Ev.,  227 ; 
2  Campb.  Rep.,  188 ;  2  Esp.  JV.  P.  695.)  And  it  would  seem  that 
in  an  action  on  the  case  against  a  sheriff*  even  for  a  voluntaiy  es- 
cape, the  measure  of  damages  is  the  actual  loss  or  injury  sustain- 
ed by  the  plaintiff*.  (17  Wend.  543.)  The  plaintiff*,  says  the  court, 
is  entided  prima  facie  to  recover  his  whole  debt  which  is  presum- 
ed to  be  lost  by  the  escape,  but  it  may  be  reduced  down  to  nomi- 
nal damages  by  evidence  that  if  the  party  had  not  escaped,  a 
greater  sum  could  not  have  have  been  recovered  of  the  original 
defendant  by  the  coercion  of  confinement  This  authority  is  con- 
sidered as  asrainst  the  understanding  in  Westminster  Hall,  though 
even  there  it  is  sustained  by  somewhat  analagous  principles. 
Moore  Sf  Payne  Rep.,  284. 

Besides  the  diff*erence  in  the  consequences  of  an  escape  on 
mesne  process  and  on  execution,  another  material  difference  is, 
that  on  the  former,  the  officer  may  permit  the  prisoner  to  go  at 
large,  or  keep  him  in  his  own  custody,  provided  he  has  him  at  the 
return  of  the  writ  i  but  in  the  latter,  if  the  officer  voluntarily  per* 
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mit  the  prisoner  to  go  at  large,  though  only  for  a  minnte,  he  can- 
not retake  him.  Thus,  where  the  sheriff  having  arrested  a  party 
on  mesne  process  permitted  him  to  go  at  large,  without  taking  a 
bail  bond,  and  before  the  expiration  of  the  rule  to  bring  in  the 
body,  put  in  bail ;  held,  that  he  was  not  liable  either  to  an  action 
of  escape,  or  false  return.  (2  Boss,  if  PtdLy  35.)  So,  if  after  the 
commencement  of  an  action  of  escape  against  the  sherifif  for  not  tak- 
ing a  bail  bond,  good  bail  be  put  in  and  justified  in  the  room  of  bail 
before  put  in,  who  by  the  practice  of  the  court  were  a  mere  nullity ; 
the  plaintiff  cannot  recover.  But  although  after  an  arrest  on  mesne 
process,  it  is  sufficient  for  the  sheriff  if  he  has  the  body  on  the  day 
of  the  return,  yet  if  the  prisoner  escape  at  any  time  thereafter  he 
is  liable  to  an  action.  Where  a  prisoner  arrested  on  mesne  pro- 
cess, after  judgment  in  this  suit,  but  before  execution  was  isssued, 
escaped,  but  voluntarily  returned  on  the  same  day ;  it  was  held, 
that  the  sheriff  was  liable,  unless  he  proved  a  return  or  recaption 
before  suit  brought  And  it  makes  no  difference  in  such  case 
whether  the  escape  was  voluntary  or  negligent — 5  John.  iL,  182. 

In  an  action  for  an  escape  upon  mesne  process,  it  is  enough, 
without  giving  direct  evidence  of  the  arrest  or  escape  to  prove 
the  sheriff's  return  of  cepi  corpus,  and  to  show  that  the  party  did 
not  put  in  bail,  and  was  not  in  the  sheriff's  custody  at  the  return 
of  the  vmt— 3  Campb.  Rep.y  397. 

When  the  sheriff  suffers  a  person  who  has  been  arrested  to  go 
at  large,  without  taking  a  bail  bond,  the  court  vnll  not  suffer  him 
to  render  the  defendant  after  action  commenced  against  him  for 
an  escape ;  though  he  has  not  been  ruled  to  return  the  vmt,  or 
bring  in  the  body  before  action  commenced. — 2  Marsh.  261 ;  7 
Term  jR.,  109 ;  1  jBo*.  4r  Ptdl.,  225. 

The  smallest  departure  beyond  the  boundaries  of  the  limits 
amounts  to  an  escape.  Thus  where  a  defendant  in  execution, 
and  admitted  to  the  liberties  of  the  jail,  walked  beyond  the  limits, 
knowingly  and  voluntarily,  on  the  pretence  of  avoiding  a  bank 
of  snow,  which  obstructed  his  usual  walk,  it  was  held  that  the 
cause  assigned  did  not  justify  a  departure  from  the  limits,  and  that 
it  was  an  escape  for  which  the  sheriff  was  liable.    (5  John.  R., 
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89.)  And  where  the  liberties  of  a  jail  were  not  defined  by  visible 
marks  or  boundaries,  and  the  prisoner  went  beyond  them  into  a 
building,  which  was  supposed  to  be  within  the  limits,  and  staid 
an  hour  and  then  returned,  the  sheriff  was  held  liable.  And  in 
an  action  against  the  sheriff  for  this  escape,  be  pleaded  that  the 
prisoner  inrdvertenUy,  and  without  an  inStion  to  escape,  went 
into  an  office  sixteen  feet  beyond  the  limits,  and  returned  in  one 
"hour,  and  that  such  office  was  commonly  reputed  to  be  within  the 
limits,  the  plea  was  held  bad  for  not  stating  the  return  to  be  be* 
fore  action  brought  That  the  limits  were  vaguely  defined  does  not 
justify  the  escape,  for  the  sheriff  is  not  bound  to  grant  the  liber- 
ties on  bail,  until  they  are  defined  by  visible  bounds,  according 
to  the  direction  of  the  statute. — 5  John.  £.,  89. 

But  where  a  defendant  had  been  surrendered  by  his  bail,  and 
permitted  by  the  sheriff  to  go  at  large  within  the  liberties  of  the 
jail,  on  giving  security  by  bond  according  to  the  statute,  and  a 
ca.  sa.  at  the  suit  of  the  plaintiff  was  afterwards  delivered  to  the 
sheriff,  who  did  not  take  a  new  bond,  and  the  defendant  on  the 
next  day  went  beyond  the  liberties ;  it  was  held,  in  an  action  for 
an  escape  on  the  execution,  that  the  mere  delivery  of  the  ca.  sa. 
was  not,  ipsojado  et  eo  instantif  an  arrest,  so  as  to  place  the  de- 
fendant in  custody  on  the  execution,  and  that  the  sheriff  was  not 
liable.  The  doctrine  in  FrosPs  case,  (5  Co.y  89,)  as  to  constructive 
arrests,  the  court  thought  only  applied  when  the  prisoner  was  in 
close  custody.  These  liberties  are  in  many  instances  spacious, 
and  it  might  be  hours  before  the  sheriff  could  find  the  prisoner,  so 
as  to  secure  him  against  the  increased  responsibihty  which  the 
escape  of  a  prisoner  in  execution  might  create.  The  doctrine  in 
Frasfs  case  is  founded  on  the  fact  that  it  would  be  an  useless  and 
idle  ceremony  to  arrest  a  person  aheady  in  the  dose  custody  of 
the  officer.  But  a  prisoner  on  the  limits  is  not  in  such  custody, 
and  the  sheriff  can,  on  a  new  arrest,  essentially  change  his  con- 
dition by  requiring  new  security,  or  by  confining  him. — 18  John. 
lu,  296* 

A  person  who  has  given  security  for  the  liberties  of  the  jail, 
is  bound  at  his  peril,  at  the  risk  of  his  sureties,  to  keep 
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the  liberties ;  and  thot^h  the  limits  established  by  the  court  of 
common  pleas  are  in  part  vague  and  indefinite,  it  is  the  duty  of 
the  prisoner  to  keep  in  places  clearly  defined,  and  within  the  li- 
mits ;  for  be  is  bound  to  know  and  observe  them.    It  is  not  the 
duty  of  the  sheriff  to  ascertain  the  bounds  of  the  limits,  but  he  is 
required  to  let  the  person  in  execution  go  at  large  within  the  liber- 
ties when  established  by  the  court  of  common  pleas.    (7  John. 
Rep.f  168.)    But  where  the  bounds  of  the  liberties  of  the  jail 
were  marked  by  no  visible  monuments,  and  the  survey  of  them, 
as  appointed  by  the  court  of  common  pleas,  was,  in  some  parts, 
vague  and  uncertain,  and  a  prisoner  who  had  given  a  bond  to  the 
riieriff  for  the  liberties,  without  intending  to  go  beyond  them, 
went  into  a  house  within  the  reputed  limits,  but  which  proved  to 
be  not  within  the  actual  liberties,  and  returned  before  suit  brought, 
it  was  held  that  this  being  an  inadvertent  and  involuntary  escape, 
and  a  return  before  suit  brought,  the  sheriff  was  not  liable  for  an 
escape. — 7  Ibidy  175. 

To  constitute  an  escape  within  the  intent  of  a  bond  given  to 
obtain  the  liberties  of  the  prison,  it  has  been  decided  that  there 
must  be  some  agency  of  the  debtor  employed ;  and  a  conveying 
him  without  the  limits  of  the  prison,  he  not  consenting,  is  no  es« 
cape,  if  he  return  as  soon  as  he  has  the  ability.  (4  Mass.  Rep.^ 
361.)  Hence,  if  while  within  the  Umits  of  the  yard  he  be  visit- 
ed by  sudden  sickness,  so  extreme  that  he  is  carried  to  an  adjoin- 
ing house  without  the  limits,  without  any  agency  or  direction  of 
his  own,  but  by  the  humanity  of  others,  this  would  be  no  escape, 
if  he  should  return  as  soon  as  he  had  reason  and  strength,  and  if 
he  should  die  before,  the  bond  would  be  saved.  (10  Ibidy  206.) 
Nevertheless,  if  any  force,  not  of  an  enemy,  should  break  open 
a  jail,  and  a  prisoner,  availing  himself  of  the  breach,  should 
leave  the  prison,  or  suffer  himself  to  be  rescued,  it  would  be  an 
escape.  And  if  a  prisoner,  having  given  bond  for  the  liberty  of 
the  prison,  be  forcibly  rescued  by  individual  citizens  or  subjects, 
although  without  his  consent  and  against  his  will ;  or  if  he  be 
carried  without  the  limits  by  any  other  force  than  that  of  an  ene- 
my,  if  it  be  not  by  die  act  or  providence  of  Gk)d,  it  is  an  escape 
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within  the  condition  of  the  bond ;  for  in  a  government  of  laws 
and  not  of  men,  no  illegal  violence  is  to  be  regarded  as  a  case  of 
physical  necessity,  or  unavoidable  casaalty. — Ibid, 

In  2d  Connecticut  ReportSy  page  477,  Gould,  J.  remarks :  It 
has  been  suggested  upon  the  principle  of  the  defence,  that  a  pri* 
soner  may  be  in  the  daily  and  hourly  practice  of  transgresnng 
the  limits  of  the  jail  yard,  and  yet  by  seasonably  returning,  screen 
the  sheriff  from  liability ;  and  that  in  this  way  the  intended  effect 
of  imprisonment  considered  as  the  coercive  means  of  coUectij^g 
judgments  may  be  in  a  great  measure  defeated.  This  suggestion 
is  not  well  founded.  The  law  has  provided  a  sufficient  check  for 
such  irregularities  in  prisoners.  For  if,  upon  notice  to  the  she* 
riffs  or  jailers  of  any  such  temporary  escapes,  they  do  not  com- 
mit and  confine  the  party  so  escaping,  within  the  walls  of  the 
prison,  any  subsequent  transgression  of  the  limits  by  the  same 
party  will  be  deemed  a  voluntary  escape,  which  cannot  be  purged 
either  by  his  voluntary  return,  or  a  rcrcaption  on  fresh  suit 

The  delivery  of  a  writ  to  a  messenger  to  cany  to  a  coroner, 
to  be  served  on  a  sheriff  in  a  suit  for  the  escape  of  a  prisoner  from 
the  limits,  is  the  commencement  of  the  suit ;  and  if  at  that  mo- 
ment the  prisoner  is  off  the  limits,  the  plaintiff  is  entitled  to  re- 
cover for  the  escape.  (9  Wend.,  209 ;  18  John,  it.,  14,  496.) 
In  such  case  the  writ,  in  judgment  of  law,  is  not  issued  until  de* 
livered  to  the  messenger,  and  thus  put  in  motion  on  its  way  to  the 
coroner,  although  previous  to  its  delivery  to  the  messenger  the 
attorney  has  filled  out  the  writ  and  taken  it  with  him,  with  the 
intention  to  deliver  or  send  it  to  a  coroner  in  case  he  found  the 
prisoner  off  the  limits.  And  where  a  capias  ad  respondendum 
against  a  sheriff  for  the  escape  of  a  prisoner,  was  delivered  to 
the  wife  of  a  coroner  at  his  dwelling  house,  (the  coroner  being 
then  absent,)  while  the  prisoner  was  actually  off  the  limits  of  the 
jail  liberties,  though  he  immediately  thereafter  returned,  it  is  a 
sufficient  commencement  of  an  action  against  the  sheriff  hekae 
the  return  of  the  prisoner  to  the  jail  liberties,  so  as  to  make  the 
sheriff  liable  for  the  escape. — 17  John.  R.,  63. 

In  an  action  against  the  sheriff  for  an  escape  the  jdaintiff  has 
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.nothing  to  do  with  the  lib^es  in  making  out  his  action.    It  is 
enough  for  him  to  show  the  judgment  and  execution,  and  the  pri- 
soner taken,  and  then  at  large  without  the  walk  of  the  prison. 
It  lies  with  the  sheriff  to  justify  his  being  at  large,  by  shewing 
liberties  established  and  defined  according  to  law,  and  if  he  does 
not  he  fails  in  making  out  his  defence.    It  is  sui&cient  evidence 
frima  facie  on  the  part  of  the  plaintiff  to  entitle  him  to  recover 
that  the  i»isoner  was  seen  at  large,  or  walking  the  streets.    (7 
Ihidy  165.)    But  when  proof  of  the  limits  is  established  to  sup- 
port an  action  for  an  escape,  the  fact  of  the  prisoner  being  be- 
yond the  limits  of  the  jail  liberties  must  be  affirmatively  and  sat- 
isfactorily shewn,  by  direct  and  positive  proof.    (IS  Ihidy  496.) 
Nothing  will  be  intended  or  inferred.    And  in  an  action  brought 
by  a  sheriff  on  a  bond  taken  for  his  security  on  grantmg  the  liber- 
ties of  the  jail  to  a  prisoner  in  execution,  against  the  sureties,  the 
record  of  a  judgment  of  recovery  against  the  sheriff  for  an  escape 
of  the  prisoner  is  conclusive  evidence  for  the  plaintiff.    (7  John, 
JL,  168.)    A  sheriff  who  had  taken  a  bond  with  sureties  for  the 
liberties  of  the  jail  granted  to  a  prisoner  in  execution,  was  sued 
for  an  escape,  and  a  judgment  recovered  against  him.    He  gave 
notice  to  the  sureties  of  the  suit,  which  was  r^ularly  defended 
by  him  and  the  sureties.    The  sheriff  afterwards  brought  an  ac- 
tion on  the  bond  for  his  indemnity,  and  it  was  held  that  the  reco- 
very in  the  former  suit  was  conclusive  evidence  in  the  suit  on  the 
bond,  and  that  the  defendants  could  not,  on  the  trial  of  the  suit 
against  them  on  the  bond,  controvert  the  fact  of  the  escape.  (Jb., 
158.)    To  prove  a  voluntary  escape  on  execution,  the  party  who 
has  escaped  is  a  competent  witness ;  the  reason  assigned  is,  be- 
cause an  escape  is  a  thing  of  secrecy,  a  private  transaction  be- 
tween the  prisoner  and  the  sheriff  or  jailer.    (2  Ph.  Ev.y  227 ;  2 
Camjh.y  188 ;  2  Esp,  X.  P.,  695.)     But  in  an  action  for  lan 
escape  on  final  process,  the  sheriff  may  shew  that  the  escape  ;)^as 
by  the  fraud  and  covin  of  a  party  interested  in  the  judgment — 
Moody  4-  Waik.j  269. 

So  every  liberty  given  to  a  prisoner,  not  authorized  by  law,  is 
an  escape.  (5  Mass,  Rep,y  310.)    If  an  officer,  having  arrested  a 
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debtor  <m  execution,  commit  him  to  the  custody  of  a  thiid  perwm, 
whoy  without  the  knowledge  of  the  officer,  voluntarily  permit  the 
prisoner  to  go  at  large,  such  permission  will  be  considered  as  the 
act  of  the  officer,  and  consequently  an  escape.  (4  Ihidj  391.) 
Where  the  deputy  sheriflf  arrested  a  defendant,  and  went  to  serve 
other  process,  and  did  not  take  him  to  jail  until  the  next  day,  it 
was  held  to  be  an  escape  for  which  the  sheriff  was  liable ;  the 
persons  in  whose  custody  the  party  was  left  hzmg  no  authority 
to  detain  him,  in  the  absence  of  the  deputy  dieriff*  (9  John.  Rep*y 
329.)  If  the  sheriff  make  a  jailer  of  the  prisoner,  and  give  him 
the  keys,  it  is  an  escape  of  the  sheriff;  for  the  prisoner  by  being 
the  keeper,  and  having  the  keys,  is  no  longer  imprisoned  or  re* 
strained  of  his  Uberty.  (5  Mass.  Rep.,  310;  11  Aid,  181.)  But 
where  a  sheriff,  after  arresting  a  defendant  in  execution,  allowed 
him  a  small  and  reasonable  indulgence,  from  laudable  md  com* 
passionate  motives,  it  was  held  not  to  be  an  escape.-^10  Jokn» 
Rep.,  420. 

And  if  the  sheriff,  on  the  execution  of  a  ca.  sa,  liberate  the  pri* 
soner,  on  the  payment  of  debt  and  costs,  it  has  been  holden  that 
he  is  answerable  for  an  escape,  unless  he  pay  the  money  imme* 
diately  over.— Id  Raynu  339;  Cro.  Eliz.,  4/OR;  Mod.,  194; 
Lu^.,  223. 

Upon  the  execution  of  a  writ  d  capias  ad  satisfaciendum^ 
which  reqmred  the  sheriff  to  take  and  keep  the  body  of  A,  so  that 
he  might  have  it  on  the  return  day  of  the  writ  at  Westnunster  to 
satisfy  the  plaintiffs  of  their  damages,  costs,  and  charges,  the  she* 
riff,  the  defendant,  before  the  return  day  of  the  writ,  received  the 
money  due  from  his  prisoner,  and  therefore  liberated  him  before  he 
had  paid  it  over  in  satisfaction,  to  the  party  entitled  to  it  In  an 
action  for  an  escape,  Lord  Ellenborough,  C.  J.,  being  of  opimon 
that  the  substantial  purposes  of  the  writ  had  been  satisfied  by  the 
sheriff's  receipt  of  the  money  under  the  execution,  dircicted  a  non* 
suit  On  motion  to  set  it  aside  his  lordship  said :  at  the  trial  he 
was  too  strongly  impressed  with  the  hardship  of  suffering  the  she* 
riff  to  detain  the  prisoner  after  full  satisfaction*  But  upon  a  re- 
view of  the  authorities,  he  had  changed  his  opinion.    The  sheriff 
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being  strictly  no  agent  of  the  plaintifis,  but  the  officer  of  the  court 
for  the  execution  of  its  process,  he  could  hot  therefore  substitute 
one  mode  of  proceeding  in  lieu  of  another  which  he  is  command- 
ed  to  pursue.  No  authority  can  be  shewn  to  warrant  the  officer 
in  levying  upon  the  goods  under  a  writ  against  the  person ;  can, 
then  the  plaintiffs,  who  elected  to  take  out  their  writ  against  the 
person  of  their  debtor,  have,  by  the  mere  act  of  the  sheriff,  his 
own  responsibility  substituted  in  the  place  of  the  person  of  their 
debtor  ?  The  best  way  would  have  been  for  the  sheriff,  after  hav- 
ing fallen  into  the  error,  to  have  moved  the  court  to  stay  proceed* 
ings,  on  payment  to  the  plaintiffs  of  their  lOriginal  demand,  and  of 
all  subsequent  costs  incurred  However,  if  the  sheriff  had  imme- 
diately  upon  the  receipt  of  the  money  paid  it  over  to  the  plain- 
tiffs, he  might  have  exonerated  himself.  Rule  absolute.  (14 
East  JRep.,  468.)  Should  a  similar  case  come  before  the  supreme 
court,  especially  when  the  amount'due  was  endorsed  on  the  writ, 
they  have  strongly  intimated  their  opinion  that  they  would  not 
hold  the  sheriff  responsible,  if  he  obeyed  the  directions  thus  giv- 
en. (9  John.  Rep.,  363.)  The  sheriff,  however,  can  receive  noth- 
ing in  satisfaction  of  a  ca.  sa.,  but  money  or  its  equivalent  And 
if  he  discharge  the  party  arrested  on  receiving  his  draft  upon  a 
third  person,  this  will  be  considered  an  escape.— 4  Caweny  553. 

Where  an  attorney  having  a  lien  on  a  judgment  recovered  by 
his  client,  for  nominal  damages  and  costs,  or  an  assignee  having 
an  equitable  interest  in  the  judgment,  takes  out  a  ca.  sa.,  giving 
the  sheriff  notice  of  his  equitable  interest,  and  the  sheriff  having 
arrested  the  defendant,  suffer  him  to  escape ;  the  party  benefici- 
ally interested  may  maintain  an  action  against  the  sheriff  for  the 
escape  in  the  name  of  the  plaintiff  in  the  original  suit,  which  the 
sheriff  cannot  defeat  by  taking  a  release  from  the  nominal  plain- 
tiff.— 15JbAn.  iJcp.,  406. 

Where  on  a  judgment  in  a  bailable  action,  a  ca.  sa.  is  issued 
without  a  fi.  fa.  having  been  previously  issued  and  returned  nulla 
bona,  pursuant  to  the  statute ;  the  sheriff  in  an  action  against 
him  for  an  escape  cannot  avail  himself  of  the  irregularity,  but  ap- 
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plication  must  be  made  to  the  court  to  set  aside  the  ca.  sa«,  on  the 
ground  of  such  irregularity. — 13  Ibid,  529. 

In  actions  against  the  sheriff  for  escapes,  the  prisoner,  in  judg- 
ment of  law,  is  committed  to  jail  when  in  the  custody  of  the  she- 
riff. Thus  in  an  action  against  a  sheriff  for  an  escape  of  'a  pris- 
oner arrested  upon  an  attachment  for  the  non-payment  of  costs, 
an  averment  in  the  declaration  that  the  sheriff  arrested  the  party 
and  had  and  detained  him  in  custody,  is  equivalent  to  an  aver- 
ment that  he  was  committed  to  jail. — 8  Wend.  546. 

Escapes  are  likewise  dther  voluntary  or  negligent;  voluntary, 
when  they  arise  from  the  express  consent  or  permission  of  the 
sheriff;  negligent,  when  the  prisoner  escapes  through  the  want 
of  proper  care  or  diligence,  but  without  his  assent  or  knowledge. 

If  an  officer,  after  having  arrested  a  debtor  on  an  execution, 
commit  him  to  the  custody  of  a  third  person,  who,  without  the 
knowledge  of  the  officer,  voluntarily  permits  the  prisoners  to  go 
at  large,  such  permission  will  be  considered  as  the  act  of  the 
officer,  and  consequently  a  voluntary  escape.  (4  Mass,  Jt.,  391.) 
But  the  consent  is  not  voluntary  unless  it  be  with  the  consent  or 
by  the  default  6£  the  officer ;  his  allowing  the  liberties  of  the 
prison  is  no  default  in  him,  because  the  law  not  only  sanctions, 
but  commands  it  And  if  the  prisoner  goes  beyond  the  limits, 
this  must  be  taken  to  be  a  negligent  escape,  and  not  a  voluntary 
one.— 2  Term  B.,  126. 

And  the  sherifj^  is  liable  for  a  voluntary  escape  out  of  execu- 
tion, even  though  the  prisoner  return  on  the  same  day,  and  the 
plaintiff  proceed  to  final  judgment  against  him. — 1  Mod.  R.,  116. 

W,  being  indebted  to  the  plaintiff,  and  in  custody  of  the 
warden  of  the  fleet,  at  the  suit  of  another  person,  was  regularly 
charged  in  custody  at  the  suit  of  the  present  plaintiff,  in  Tri- 
nity term.  Afterwards,  upon  the  first  day  of  October,  the  de- 
fendant voluntarily  permitted  the  said  W  to  escape  out  of  prison. 
The  plaintiff,  knowing  of  such  escape,  on  the  said  first  of  Octo- 
ber, did,  notwithstanding,  proceed  in  his  said  cause  against  W, 
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and  in  the  then  next  term  obtained  judgment  against  him ;  and 
after  having  no  obtained  judgment,  commenced  his  present  action 
against  the  defendant,  the  warden.  But  W,  having  so  escaped 
<m  the  fiist  of  October,  returned  to  the  Fleet  prison  on  the  same 
daj,  and  ever  since  continued  a  prisoner.  The  question  was, 
whether  the  plaintiff  was  entitled  to  recover,  having  proceeded 
to  judgment  against  W,  as  is  above  mentioned.  Per  curiam. 
The  quantum  of  the  damages  is  nothing  to  the  purpose ;  for  if 
the  juiy  had  power  in  this  case  to  give  damages,  we  must  now 
take  it  that  ttiey  have  done  right ;  the  jury  were  not  confined  to 
pre  the  exact  damages  in  the  final  judgment,  but  had  a  power  and 
discretion  to  assess  what  damages  they  thought  proper ;  for  this 
being  an  action  upon  the  case,  the  damages  were  totally  uncer- 
tain. It  is  objected  for  the  defendant,  the  warden,  that  the  es- 
cape was  but  for  a  single  day ;  that  the  plaintiff  knew  nothing 
thereof,  and  proceeded  to  final  judgment,  and  might  have  charg- 
ed the  defendant  in  execution,  as  he  returned  to  the  fleet  the  same 
day,  and  is  now  there.  But  whenever  a  jailer  permits  a  volun- 
tary escape,  firom  that  moment  he  commits  a  tort;  and  the  plain- 
tiff has  a  right  to  recover  such  damages  as  the  jury  shall  please 
to  give  for  the  same.  The  prisoner,  when  voluntarily  suffered  by 
the  jailer  to  escape,  is  instantly  at  large;  the  jailer  cannot  after- 
wards retake  him  and  detain  him  for  the  same  matter.  The 
plaintiff  may  retake  him  by  an  escape  warrant,  but  has  his  op- 
tion to  proceed  as  he  pleases,  either  against  W  to  judgment  and 
execution,  as  in  this  case,  or  against  the  warden.  W  is  not  now 
a  prisoner  at  the  plaintiff's  suit,  although  he  be  locked  up  every 
night ;  and  though  the  plaintiff  might  lawfully  proceed  to  judg- 
ment against  him,  yet  he  could  not  char&:e  him  in  execution.  (1 
Mad.  jR.,  116.)  The  case  of  Key  v.  Briggs.  {Skin.  B.,  882.) 
If  an  escape  be  voluntary  in  the  jailer,  nothing  afterwards  will 
purge  it — Sdk.,  271. 

The  great  difference  then  between  an  arrest  on  mesne  process, 
and  an  arrest  in  execution  is  this :  on  the  former  the  sheriff  may 
permit  the  prisoner  to  go  at  large,  provided  he  has  him  at  the 
return  of  the  writ ;  but  in  the  latter  case,  if  the  sheriff  volun- 
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tarily  permit  the  prisoner  to  go  at  large,  though  for  the  shortest 
time,  he  cannot  afterwards  retake  him.  But  although,  when  a 
sheriiSf  permits  a  defendant  in  execution  to  escape,  he  cannot  of 
his  own  authority  arrest  or  detain  him,  yet  the  plaintiff  in  the 
execution  may  issue  new  process ;  nor  can  the  sheriff  retain  him 
on  his  surrender,  imless  the  plaintiff  in  the  execution  does  some 
act  showing  his  election  to  hold  him  on  the  old  process.  And  if 
the  sheriff  arrest  the  defendant  on  the  same  execution  and  take 
from  him  a  bond  for  the  jail  liberties,  jointly  and  severally  with 
another  person,  such  bond  is  void  for  duress,  not  only  as  to  the 
defendant,  but  also  as  to  the  surety.  (15  John.  IL9  266.)  And 
one  who  escapes  from  a  ca.  sa.,  though  with  the  consent  of  the 
sheriff,  the  plaintiff  not  consenting,  may  be  always  again  arrested 
on  a  second  ca  sa.— 4  CoweUy  553. 

An  attorney  on  record  for  the  plaintiff  cannot,  by  virtue  of  his 
general  character  as  attorney,  discharge  a  defendant  from  custody 
on  execution,  without  satisfaction.  (8  John.  K,  361.)  And 
where  a  defendant  being  in  custody  on  a  ca.  sa.,  the  attorney  of 
the  plaintiff  on  record,  without  satisfaction  of  the  judgment,  or 
consent  of  the  plaintiff,  consented  and  desired  the  sheriff  to  per* 
mit  the  defendant  to  go  at  large,  for  the  purpose  of  obtaining  the 
means  of  settling  the  execution,  and  the  sheriff  knowingly  suf* 
fered  the  defendant,  by  the  direction  of  the  attorney,  to  go  at 
large ;  it  was  held  that  the  sheriff  was  liable  for  an  escape. — IhiJL 

A  promise  to  indemnify  the  sheriff  for  a  voluntary  escape  al- 
ready made  is  valid.  Thus,  where  a  defendant  taken  on  a  ca.  sa. 
was  allowed  to  go  at  large  by  the  deputy  sheriff,  and  the  plain- 
tiff in  the  execution  having  recovered  judgment  against  the  she- 
riff for  the  escape,  the  amount  of  which  was  paid  by  the  sheriff, 
the  defendant  afterwards  promised  to  pay  the  same  to  the  sheriff, 
such  promise  will  support  an  action ;  there  bemg  a  moral  obliga- 
tion on  the  part  of  the  defendant,  accompanied  by  an  express 
assumption ;  and  he  has  besides  received  a  benefit  by  being  ex- 
onerated from  his  liability  to  the  original  plaintiff,  which  is  not 
liable  to  the  objection  that  it  was  a  past  consideration  without  a 
previous  request ;  for  the  benefit  of  the  defendant,  connected  with 
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Us  sufaMqaent  promise,  is  equiralent  to  a  previous  request  (14 
Jchn,  R.J  378«)  But  if  an  officer  pamit  a  prisoner  to  go  at 
large  on  his  promise  to  pay  the  debt  to  the  creditor,  in  conse- 
quence of  which  he  is  obliged  to  pay  the  creditor  himself,  he 
cannot  recover  back  the  money  from  the  debtor ;  being  guilty  of 
a  breach  of  duty,  out  of  which  he  cannot  derive  a  cause  of  ac- 
tion. (8  East  R.,  171.)  So  an  agreement  to  indemnify  an  officer 
against  a  voluntary  escape,  is  void,  as  against  the  policy  of  the 
law.  (4  Mass.  R.,  370.)  Where  an  officer  having  a  defendant 
in  execution,  A  promised  that  if  the  officer  would  release  the  de- 
fendant, he  would  pay  the  amount  of  the  execution  if  he  failed 
to  redeliver  him  to  the  officer  on  a  certain  day,  and  the  officer 
acordingly  released  him ;  it  was  held  that  it  was  a  voluntary  es- 
cape, and  that  the  officer  could  maintain  no  action  against  A,  on 
the  non-performance  of  his  promise.  (13  John.  jR.,  366.)  Li  an 
action  against  a  sheriff  for  an  escape,  if  it  be  averred  or  found  on 
the  record  that  the  sheriff  permitted  the  prisoner  to  escape,  it  is 
equivalent  to  a  finding  of  a  voluntary  escape. — 3  John.  Ca.y  73. 
In  an  action  against  an  officer  for  the  escape  of  ^a  defendant  in 
execution,  the  latter  is  a  competent  witness  for  the  officer ;  his 
interest,  if  any,  bemg  against  the  party  calling  him^ — 14  John. 
R.y  362. 

In  a  case  of  negligent  escape,  if  the  prisoner  return  before 
suit  brought,  the  escape  is  purged,  and  he  is  of  course  a  prisoner 
again  at  the  suit  of  the  plaintiff.  But  in  case  of  a  voluntary 
escape,  although  the  prisoner  return  before  suit  brought,  the  es- 
cape is  not  ipso  facto  purged,  as  in  case  of  a  negligent  escape, 
but  the  plaintiff  may  prosecute  for  it  He  may,  however,  affirm 
him  in  prison,  but  such  affirmation  will  not  be  presumed.  It  re- 
quires some  positive  act,  either  new  process,  or  notice,  that  the 
prisoner  is  received  again  as  a  prisoner  at  the  plaintiff 's  suit 
The  sheriff's  ri^ts,  however,  in  relation  to  the  prisoner  are  very 
diffiO'ent  In  case  of  a  negligent  escape,  the  sheriff  may  pursue 
and  retake  the  prisoner ;  in  case  of  a  voluntary  escape,  he  can- 
not without  authority  from  the  plaintiff;  but  yet  it  seems,  in  case 
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of  a  voluntary  return  of  the  prisoner,  the  sheriff  may  receive 
him  into  custody,  but  cannot  detain  him  v^ithout  the  authority  or 
assent  of  the  plaintiff.  (15  John.  A,  258;  1  Wend.,  398;  2 
John.  Co.,  3 ;  2  WUs.  22.,  295.)  But  when  a  new  sheriff  re- 
ceives a  prisoner  from  his  predecessor,  he  is  bound  to  detain  him, 
notwithstanding  a  voluntary  escape  in  the  time  of  his  predecessor. 
And  a  prosecution  and  judgment  for  such  escape,  against  the  for- 
mer sheriff,  is  a  bar  to  an  action  against  the  new  sheriff  for  a 
subsequent  escape. — 4  Joh7u  12.,  469. 

In  case  of  a  negligent  escape,  the  sheriff  may  always  have  his 
remedy  against  the  debtor ;  for  in  such  case  the  debtor  is  a  wrong 
doer  as  to  the  officer.  And  neither  a  negligent  nor  a  voluntary 
escape,  is  any  bar  to  an  action  on  the  judgment  by  the  creditor, 
unless  the  creditor  himself  consents  to  the  discharge  of  the  debtor 
from  the  arrest  (10  Jlfa^5.  JJ^p.,  59;  11  ibid,  11;  4  ibid,  391.) 
And  it  is  a  good  defence  to  an  action  for  a  negligent  escape,  that 
the  prisoner  was  taken  on  fresh  pursuit,  or  voluntarily  returned 
before  suit  brought,  and  was  in  custody  at  the  time  of  suit  brought 
(6  Cotoen,  732.)  For  a  recaption  on  fresh  pursuit,  or  voluntary 
return  of  a  prisoner  before  suit  brought  purges  a  negligent  escape, 
and  a  subsequent  escape  will  not  revive  the  right  of  action  for  a 
former  one.  After  an  escape  by  the  defendant  in  custody  on  a 
ca.  sa.,  the  plaintiff  may  proceed  i^ainst  the  sheriff  for  the  es- 
cape, and  at  the  same  time  take  out  a  fi.  fa.  against  the  property 
of  the  defendant,  for  the  remedies  are  not  inconsistent  with  each 
other. — 8  Jolm.  Rep.,  281. 

As  we  have  seen,  a  recaption,  or  voluntary  return  of  the  debt- 
or before  suit  brought  against  the  sheriff,  is  a  good  defence  to  the 
action  for  an  escape.  On  this  subject  the  statutes  provide  that, 
in  every  action  ageunst  a  sheriff  or  other  officer,  for  the  escape  of 
any  prisoner,  the  defendant  may  plead  or  give  notice  that  before 
the  commencement  of  such  action,  such  prisoner  voluntarily  re- 
turned to  the  jail  from  which  he  had  escaped,  or  to  the  liberties 
thereof;  or  that  such  defendant  retook  such  prisoner,  and  had 
him  within  the  jail  from  which  he  had  escaped,  or  within  &e 
liberties  thereof,  before  the  commencement  of  such  action ;  and 
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in  either  case  that  such  escape  was  made  without  the  consent  of 
SQch  defendant  (2  R.  S.,  2d  ed.y  356,  §  67.)  And  further,  all 
actions  against  sheriff,  or  other  officers,  for  the  escape  of  persons 
imprisoned  on  civil  process,  shall  be  commenced  within  one  year 
from  the  time  of  such  escape  and  not  after.— 2  R.  5.,  2d  ed.,  224  §  2 1. 

In  Barry  v.  Mandell,  ( 10  Jdm*  itep.,  573,)  the  court  of  errors 
decided  that  the  recaption  on  fresh  pursuit,  or  voluntary  return  of 
the  prisoner  before  action  brought,  being  a  good  defence  to  the 
dieriff,  in  an  actipn  brought  against  him  for  an  escape,  it  is  equal- 
ly a  good  defence  to  the  prisoner,  and  his  bail  in  a  suit  against 
them  by  the  sheriff  or  his  assignee  on  the  bond.  By  this  decision 
the  previous  decisions  of  the  supreme  court  in  MandeU  v.  Barry  ; 
(9  Jchn.  Rep.,  234,)  in  TUman  v.  Lansing  ;  and  in  Dash  v.  Van 
Kheck  (4  iUd,  43,)  were  respectively  reversed. 

Although  the  issuing  of  the  writ  is  the  commencement  of  the 
soit,  yet  this  has  been  held  to  be  applicable  to  cases  where  the 
writ  might  be  executed,  or  some  efficient  act  done  under  it ;  and 
that  therefore  a  suit  cannot  be  commenced  on  a  Sunday ;  for  both 
the  issuing  and  service  of  process  on  Sunday  are  illegal  and  void 
at  common  law  and  by  statute.  And  where  a  prisoner  on  exe- 
cution, admitted  to  the  liberties  of  the  jail,  went  beyond  the  limits 
on  Sunday,  and  the  plaintiff  on  the  same  day,  before  the  prisoner 
retam,  filled  up  a  capias  against  the  sheriff  for  the  escape,  and  deli- 
vered it  to  the  coroner ;  it  was  held  that  the  process  being  issued 
on  a  Sunday  was  void;  and  therefore  not  such  a  commencement 
of  a  suit,  as  would  prevent  the  sheriff  from  pleading  a  voluntary 
return  before  suit  brought. — 12  John.  Rep.,  178. 

And  an  action  against  the  sheriff  for  an  escape  is  not  well 
commenced  by  handing  a  writ  to  a  person,  with  directions  to  go 
and  see  the  prisoner  off  the  limits  of  the  jail  liberties,  and  then 
to  deliver  the  writ  to  the  coroner ;  the  writ  must  be  actually  de- 
livered to  the  coroner,  or  left  at  his  office,  or  be  issued  and  sent 
to  him,  with  absolute,  positive,  and  unequivocal  intention  to  com- 
mence the  suit,  while  the  prisoner  is  off  the  limits. — 18  John. 
Rep.,  496. 
.    To  support  an  action  against  the  sheriff  for  an  escape  on  exe- 
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cution,  the  following  proof  is  necessary : — 1.  An  examined  copj 
of  the  record :  2.  The  writ  of  ca.  sa. ;  or,  in  case  the  writ  has 
been  returned,  an  examined  copy  thereof:  3.  The  deliyery  of  the 
writ  to  the  sheriff  must  be  proved ;  and  here  it  is  to  be  observed, 
that  when  the  writ  has  been  returned,  the  endorsement  of  such 
return  upon  the  writ,  under  the  hand  of  the  sheriff,  will  be  suffi- 
cient evidence  of  the  writ  having  been  delivered  to  him:  {Cofjop* 
Rep.,  63 ;  Bull.  Jf.  P.,  673.)  4.  A  legal  arrest  under  the  writ 
must  be  proved.  If  the  sheriff  pleads  no  escape,  he  cannot  give 
in  evidence  no  arrest ;  for  the  plea  admits  the  arrest  Debt  for 
an  escape  under  the  statute  lies  only  when  the  prisoner  is  in  exe- 
cution ;  and  under  our  law  a  prisoner  is  not  in  execution  until  a 
writ  of  execution  has  been  issued  and  delivered  to  the  dieriff. 
Therefore,  when  a  person  surrendered  into  the  custody  of  the  she- 
riff by  bail  escapes,  an  action  of  debt  will  not  lie.  The  proper 
remedy  then  is  an  action  on  the  case.^ — 6  /•  R.,  270. 

It  seems  that  a  second  execution  cannot  be  issued  within  the 
statute,  on  the  ground  that  the  defendant  has  escaped,  unless  the 
escape  continue  until  the  time  of  its  issuing.    The  escape  must  be 
such  as  will  charge  the  sheriff.  (6  CotMn,  66.)    Li  this  case,  it 
appeared  that  a  judgment  was  perfected  in  favor  of  the  plaintiffs 
for  four  hundred  and  forty-two  dollars  and  ninety-ox  cents,  in 
October,  1817.    That  soon  afterwards  a  testatum  capias  ad  satifr- 
faciendum  was  issued  on  the  judgment,  upon  which  the  defendant 
was  imprisoned  in  the  common  jail  of  Herkimer  county,  and  hav- 
ing procured  bail  for  the  limits,  had  continued  a  prisoner  upon 
the  liberties  from  that  time  to  the  present  upon  the  ca.  sa.    That 
on  the  3d  day  of  February  1826,  a  testatum  fieri  facias  was  issued 
upon  the  judgment,  and  placed  in  the  hands  of  the  sheriff  of  Her- 
kimer, by  virtue  whereof  he  had  levied  on  a  large  amount  of  per- 
sonal property,  owned  by  the  defendant.    Various  counter  affida- 
vits were  read,  shewing  that  the  defendant  had  made  various  es- 
capes from  the  liberties  since  he  was  arrested,  and  before  the 
issuing  of  a  fi.  fa.,  and  the  plaintiff  claimed  it  issued  properly 
within  the  statute,  (2  R.  8.,  2d  6(2.,  288,  §  8.)  which  provides 
that  if  any  pamu  who  shall  be  taken  on  any  execution,  or  com- 
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thereon  to  any  prison,  shall  escape  by  any  ways  at  means 
howeyer,  the  creditor  at  whose  suit  such  person  was  taken,  may 
retake  such  prisoner  by  any  new  capias  ad  satisfaciendum,  or  sue 
fiwth  any  other  kind  of  execution  on  the  judgment,  as  if  the  body 
of  such  prisoner  had  never  been  taken  in  execution.  But  it  ap- 
peared that  the  escapes  were  principally  on  Sunday ;  and  that 
when  th^  fi«  fa.  issued,  the  defendant  had  returned,  and  was  with- 
in the  j^l  liberties.  For  the  defendant  it  was  insisted  that  the 
statute  did  not  apply  to  a  temporary  escape,  from  which  the  pri- 
soner has  returned,  and  is  in  custody  at  the  time  of  the  second 
execution.  The  escape  intended,  it  was  argued,  is  a  permanent 
one ;  and  such  an  escape  as  will  work  a  forfeiture  of  the  jail 
bond.  And  the  court  were  inclined  to  think  that  the  true  con- 
struction of  the  statute  was,  as  contended  for  by  the  counsel  for 
the  defendant,  remarking  that  this  construction  was  strengthened 
hj  the  phraseology  of  the  statute,  in  relation  to  a  second  ca.  sa, 
which  is,  that  the  plaintiiF  may  retake  the  defendant  by  a  new 
ca.  sa.,  or  sue  forth  any  other  kind  of  execution.  Now  how  can 
he  retake  the  defendant,  when  he  has  already  returned  into  custo* 
dy,  and  remains  there  1  This  can  only  be  where  there  is  a  continu- 
ed escape,  and  we  think  a  remedy  by  any  kind  of  execution  must 
depend  on  the  same  condition.  There  is  nothing  in  the  statute 
nuSdng  a  distinction,  and  giving  a  fi.  fa.,  where  a  second  ca.  sa* 
would  not  lie. — 6  Cotoen ,  66. 

The  duties  of  the  sheriff  on  the  escape  of  a  prisoner  from  his 
aistody  on  criminal  process,  and  his  power  of  recaption,  have  al- 
ready been  considered.  Where  that  escape  is  with  his  knowledge 
and  consent  the  statutes  provide  that,if  any  sheriff*,  jailer,  coroner, 
marshal,  or  constable,  shall  wilfully  suffer  any  offender,  lawfiiUy 
committed  to  his  custody  to  escape  and  go  at  large,  he  shall  upon 
conviction,  be  punished  by  imprisonment  in  a  county  jail  not  ex- 
ceeding one  year,  or  by  fine  not  exceeding  one  thousand  dollars, 
or  fay  both  such  fine  and  imprisonment. — 2  JR.  S.  2ded.  570  §  18. 

Every  sheriff,  coroner,  marshal,  or  constable,  who  shall  be  con- 
victed of  the  offence  specified  in  the  last  section,  shall  forfeit  his 
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ofEce^  and  shall  for  ever  be  disqualified  to  hold  any  office  or  place 
of  trust)  honor  or  profit,  under  the  laws  or  constitution  of  fliis 
state. — 'Ibidf  §  19. 

If  any  person  confined  in  a  county  jail,  or  in  a  state  prison,  up- 
on conviction  of  a  crimmal  ofience,  shall  escape  therefrom,  he 
may  be  pursued,  retaken,  and  imprisoned  again,  notwithstanding 
the  term  for  which  he  was  sentenced  to  be  imprisoned  may  have 
expired  at  the  time  when  he  shall  be  retaken ;  and  shall  remain 
so  imprisoned,  imtil  tried  for  such  escape,  or  until  he  be  discharg- 
ed, on  a  failure  to  prosecute  therefor. — Ibidy  671,  §  20. 

And  since  all  persons  are  bound  to  submit  themselves  to  the 
judgment  of  the  law,  whoever  escapes  from  it  by  any  artifice  or 
contrivance,  is  considered  gmHy  of  a  high  contempt  ponishaUe 
vrith  fine  and  imprisonment.  (4  Black.  C(fm.,  129.)  So  any  pei^ 
son  having  another  in  custody,  is  guilty  of  an  escape  by  soffeiing 
him  to  go  at  large,  before  he  has  delivered  lum  over  to  a  compe- 
tent authority  to  try  whether  he  be  guilty  or  not — 2  Hawk^  P.  C. 
c.  20.,  §  1. 

The  sheriff  is  also  liable  to  an  indictment  where  the  prisoner  in 
criminal  process  escapes  through  his  negligence. 

The  defendant  was  mdicted  for  the  escape  of  one  W,  convicted 
of  a  misdemeanor  for  attemptmg  to  counterfdit  exchequer  bills ; 
and  after  judgment  that  he  should  stand  in  the  pillory,  the 
sheriff,  out  of  fatvor,  delayed  the  execution  beyond  the  u^ual  time, 
and  in  that  time  W  escaped ;  and  on  the  indictment,  defendant  be- 
ing found  guilty,  it  was  moved  that  he  be  fined.  JEfoA,  C.  J. :  In 
this  case,  the  sheriff'  ought  to  be  prosecuted  and  fined  grievously ; 
for  the  judgment  ought  to  be  executed  in  a  convenient  time ;  and 
the  sherifi^s  resisting  it  is  an  affront  to  the  justice  of  the  nation. 
But  if  he  had  retaken  the  malefactor  before  an  indictment  was 
found  against  hhn  for  the  escape,  he  ought  not  afterwards  to  be 
troubled  for  the  escape. — 12  Mod.  Rep.^  227 ;  Salk.,  272. 

In  criminal  cases,  where  the  public  are  interested,  the  rule  does 
not  apply  as  in  civil  cases  that,  where  the  sheriff  suffers  a  prisoner 
to  escape  he  cannot  afterwards  retake  him.  And  where  a  person 
convicted  of  a  crime,  by  a  court  of  competent  jurisdiction^  is  sen- 
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tenced  to  pay  a  fine  and  is  committed  in  execution  until  that  fine 
is  paid ;  although  the  officer  to  whose  custody  he  is  committed, 
voluntarily  permit  him  to  escape  before  the  payment  of  the  fine, 
yet  it  is  afterwards  his  bounden  duty  to  retake  him. — 1  Oow,  Bep.f 
473. 

In  passing  judgment  on  the  sheriff  or  jailer  for  an  escape  firom 
criminal  process,  affidavits  both  in  aggravation  and  extenuation 
may  be  read. 

The  keeper  of  the  prison  of  St  A.  having  been  convicted  of 
permitting  an  escape,  and  being  brought  up  for  judgment,  an  affi- 
davit of  aggravation  was  produced,  and  on  objection  the  court 
said :  if  the  affidavits  contain  matter  of  such  aggravation  as  would 
induce  the  court  to  inffict  a  heavier  punishment,  then  the  de- 
f(^dant  must  have  an  opportunity  of  answering  them.  (1  Term 
Rep.y  106.)  Accordingly  the  affidavit  was  read  and  time  given 
to  answer  it 

In  order  to  constitute  an  escape,  the  arrest  must  be  actual,  and 
also  justifiable.  And  the  imprisonment  must  be  continuing  at  the 
time  of  the  escape,  and  grounded  on  that  satisfaction  which  the 
public  justice  demands  for  the  crime  committed.  (2  Hawk,  P.  C, 
c.  19,  §  1,  2,  4 ;  1  Haley  694.)  But  it  is  an  escape  to  suffer  a 
prisoner  to  have  more  liberty  than  the  law  allows  him.  (1  Hawk. 
P.  C,  c  19,  §  5.)  And  if  a  jailer  permit  a  prisoner  to  go  at 
large,  though  he  returns,  it  is  an  escape,  and  his  liability  is  the 
same  whether  the  escape  be  voluntary  or  negligent — DaltoUy 
169. 

The  indictment  against  the  sheriff  for  an  escape,  must  state,  that, 
the  prisoner  was  in  his  custody,  and  that  he  went  at  large ;  and 
if  the  escape  be  voluntary,  that  the  defendant  feloniously  and  vol- 
Imtarily  suffered  the  prisoner  to  go  at  large ;  and  must  also  al- 
iedge  the  particular  kind  of  felony  with  which  the  prisoner  was 
charged,  though  if  the  indictment  be  for  a  negligent  escape,  it 
seems  such  certainly  as  to  the  offence  is  not  requu'ed. — 2  Hawk. 
P.  C,  c.  19,  §  14. 

16 


CHAPTER  Vin. 


Writ  of  Possessioru 

The  writ  of  possession,  or  writ  of  haikere  facUu  fosstitumem, 
as  it  is  technically  called,  is  a  judicial  writ  attendant  upon  a  judg- 
ment in  ejectment,  which  issues  for  the  purpose  of  puttmg  the 
plaintiff  in  possession  of  a  term  of  years,  or  the  fee;  orif  in  dower, 
when  brought  to  recover  dower  which  had  been  admeasured  be» 
fore  action  brought,  of  an  estate  for  life  which  had  been  reooTe^- 
ed  in  the  action^— 2  R.  5.,  237,  §  55. 

The  duties  of  the  sheriff  in  the  execution  of  this  writ^  are  few 
and  simple,  and  will  not  detain  us  long  in  their  oonnderation. 

The  plaintiff  recovering  in  ejectment  is  entitled  to  a  writ  of 
possession,  which  is  substantially  in  the  following  form :  (2  22.  5., 
2d  ecL,  234,  §  34. 
The  People  4*c.,  to  the  Sheriff  ^c  : 

Whereas  A  B  has  lately  in  our  supreme  court  of  jodicatuie, 
[or  in  the  court  of  common  pleas,  held  in  and  for  the  county  of 

as  the  case  may  bej  by  the  judgment  of  the  said  court  re* 

covered  against  C  D  one  messuage,  kc  [describing  the  premises 
recovered  with  convenient  certainty,]  which  said  premises  have 
been,  and  are  still  unjustly  withheld  firom  the  said  A  B,  by  the 
said  C  D,  wfiereof  he  is  convicted  as  appears  to  us  of  record; 
and  (or  as  much  as  it  is  adjudged  m  the  said  court,  that  the  said 
A  B  have  execution  vapon  his  said  judgment  against  the  said  C  D, 
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according  to  the  force,  form,  and  effect  of  his  said  recoTeiy : 
tbra^fore  we  command  you,that  without  delay  you  deliver  to  the  said 
A  B  possession  of  the  said  premises  so  recoyered  with  the  appur* 
tenances ;  and  that  you  certify  to  &&,  at  &a,  on  &c.,  in  what 
manner  you  shall  have  executed  the  writ,  [if  there  be  costs  to  be 
collected  the  proper  clause  is  here  inserted,  or  a  separate  ezecu- 
timi  may  be  issued  therefor,]  witness,  &c* 

The  sheriff,  previous  to  executing  this  writ,  may  demand  an 
indemnity  of  the  plaintiff*  And  when  he  has  to  deliver  posses- 
sion of  any  particular  number  of  acres,  he  must  estimate  them  ac- 
cordins:  to  the  custom  in  which  the  lands  are  atuated. — Mams 
on  EfecLj  342. 

The  possession  to  be  given  by  the  sheriff  is  a  full  and  actual 
possession,  and  he  is  armed  with  all  power  necessary  to  that 
end.  If  necessary  he  may  break  open  doors  to  execute  it,  if  the 
possesion  be  not  quietly  given  up,  or  he  may  take  the  passe 
camiiaius  with  him  if  he  fear  viol^Mse,  (5  Ca,  91 ;  b.)  and  after 
he  has  got  admission,  he  may  remove  all  persons,  goods,  &c«, 
from  off  the  premises  before  he  gives  possession. — 1  Lev.,  146. 

And  in  a  case  where  a  sheriff  returned  that,  in  the  execution 
of  the  writ,  he  removed  all  the  persons,  whom  upcm  diligent 
search  he  could  find  on  the  premises,  and  gave  peaceable  posses- 
fton  to  the  plaintiff,  and  that  immediately  after  he  was  gone,  three 
men  who  were  secretely  lodged  in  the  house,  immediately  expel- 
led the  plaintiff,  upon  notice  of  which  he  returned  to  the  house  to 
put  the  plaintiff  in  full  possession,  but  met  with  such  resistance 
that  he  could  not  do  it  but  at  the  peril  of  his  life ;.  the  court  held 
that  the  same  was  no  execution  of  the  writ,  and  awarded  to  the 
plaintiff  a  new  writ — AiavM  on  Eject.,  343 ;  1  Leon.  146. 

And  the  writ  is  not  understood  to  be  completely  executed  until 
the  sheriff  and  Us  officers  are  gone,  and  the  plaintiff  is  left  in  quiet 
possesinon.  (Mams  on  Ejed.,  343 ;  2  DurU.  Pr.,  1048.)  And  in 
Older  that  the  sheriff  may  give  full  and  ample  possession,  he  may 
break  open  doors  for  that  purpose,  and  if  necessary  call  to  his  aid 
the  power  of  the  county  over  which  he  is  sheriff  to  asast  him  in 
so  dcMog.    (Ibid.)    But  before  he  proceeds  to  break  open  the 
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dooTS,  he  should  signify  the  cause  of  his  coming,  and  reqiiest  ikut 
the  doors  may  be  opened,  so  that  possession  may  be  given  peace- 
ably, {^dams  on  Eject.,  34.)  And  if  resistance  is  offered,  the 
court,  on  affidavit,  will  grant  an  attachment  against  the  party, 
whether  it  be  the  defendant  or  a  stranger;  because  the  writ  is  the 
process  of  the  court,  and  any  disturbance  given  in  the  execution 
of  it  is  a  contempt  of  the  authority  from  whence  it  issues,  and  as 
such  will  be  punished  by  the  court — 3%M,  1062. 

The  sheriff  executes  this  writ  under  the  direction  of  the  plain* 
tiff  or  his  attorney,  who  points  out  to  him  the  premises  recovered; 
and  if  the  recovery  is  for  several  iheasuages  or  lands  in  the  occu- 
pation of  different  persons,  the  sheriff  must  go  to  each  house  or  to 
the  land  occupied  by  each  of  the  tentants,  and  deliver  the  posses* 
sion  thereof  by  turning  out  the  t^ants;  for  the  delivery  of  one 
messuage  or  parcel  of  land  in  the  name  of  all  is  not,  in  that  ca8e,a 
good  execution  of  the  writ,  because  the  possession  of  one  tenant  is 
not  the  possession  of  the  other,  each  tenant  having  a  several  pos* 
session^ — Adams  en  Eject.y  342. 

But  if  all  the  lands  and  messuages  were  in  the  possession  of  one 
tenant,  it  is  sufficient  to  give  possession  of  one  messuage  or  par- 
cel of  land  in  the  name  of  all.  And  this  indeed  seems  to  be  the 
safest  way  for  the  sheriff,  for  if  he  gives  possession  of  any  messuage 
or  land  not  recovered  and  not  included  in  the  writ  of  possesskm, 
he  is  a  trespasser,  for  he  executes  the  writ  at  his  peril.  (Hid.) 
And  where  part  of  the  premises  are  covered  by  or  intersected  by 
a  public  road  or  highway,  the  sheriff  should  deliver  thct  pofisesaon 
of  the  premises  described  in  the  writ  subject  to  a  passage  across 
it— Tidd,  1091. 

If  the  sheriff  refuse  to  give  the  possession  of  the  premises  ac- 
cording to  th«r  description  mentioned  in  the  declaration,  or  ac* 
cording  to  the  direction  of  the  plaintiff's  attorney  the  court  will  re- 
quire him  by  rule  to  do  so. — 3  CotMn,  291. 

In  ejectment  in  the  dty  of  New-York,  the  plaintiff  recovered 
certam  prendses  particularly  described  in  a  special  verdict  found 
by  the  jury.  The  declaration  was  under  tiie  old  practice,  and  the 
ludgmeBt  was  in  Ae  usual  general  form  under  these  proceedings 
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for  five  acres  of  land  in  a  certain  ward  in  the  city  of  New-York. 
Judgment  having  been  entered  for  the  plaintiff,  a  writ  of  posses- 
sion was  thereupon  issued  to  tlie  sheriff  of  the  city  and  county  of 
New-York,  who  declined  executing  it,  on  account  of  the  doubt 
which  existed  whether  any  land  in  possession  of  Gould,  the  ten- 
ant, with  ^^-hom  Rathbone  had  been  admitted  to  defend  as  land- 
lord, was  included  in  the  description  in  the  special  verdict ;  the 
sheriiF  holding  himself  bound  by  this  description.  A  motion  was 
made  by  the  plaintiff  for  a  rule  upon  the  sheritT,  requiring  him  to 
execute  the  writ  of  possession  according  to  the  direction  of  the 
plaintiff's  attorney,  or  to  the  extent  of  the  description  in  the  spe- 
cial verdict,  which,  as  he  contended,  covered  the  premises  of  which 
the  plaintiff  sought  to  obtain  possession. 

This  was  opposed  by  the  defendant  on  the  ground  that  the  land 
described  in  the  special  verdict  was  not  in  the  possession  of  the 
defendant,  and  the  location  of  the  same  by  the  description  of  the 
verdict  and  the  maps  accompanying  it  covered  nothing  in  the  pos- 
session of  the  tenant,  and  that  therefore  the  writ  of  possession 
could  have  no  effect  whatever. 

The  court  said  they  were  with  the  defendant,  that  upon  a  ge- 
neral declaration,  and  a  verdict  and  judgment  equally  general,  the 
plaintiff  might  take  possession  at  his  peril,  subject  to  be  put  right 
by  the  court  if  he  took  more  than  the  premises  in  question  upon 
the  trial ;  yet  when  there  was  a  special  verdict,  as  in  this  case, 
locating  the  premises,  the  parties  and  sheriff  should  be  guided  by 
this.  That  the  court  bad  very  carefully  examined  the  questions 
which  had  been  raised  to  them  as  to  the  location,  and  were  satis- 
fied that  the  directions  by  the  attorney  of  the  plaintiff  to  the  she- 
riff did  not  go  beyond  the  description  contained  in  the  verdict, 
and  that  a  rule  must  therefore  be  made  upon  the  sheriif  that  he 
deliver  possession,  pursuant  to  those  directions. — 3  Cowen,  291. 

Under  the  old  rule,  if  after  executing  the  writ,  and  putting  the 
plaintiff  into  peaceable  possession,  be  was  again  ousted  or  de- 
prived of  the  possession,  even  before  the  return  of  the  writ,  the 
sheriff  could  not  proceed  to  reinstate  him  in  his  possession,  but  the 
plaintiff  might  move  for  an  a/«M  Aafiere/aaaspcwjerfwwwnt,  if  the 
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possession  was  obtained  by  the  defendant  or  any  one  claiming  under 
the  same  title,  and  who  knew  of  the  suit ;  bat  now  it  would  ap- 
pear to  be  otherwise. 

At  January  term  judgment  was  entered  for  the  plaintiff  upon  a 
eognoyit.  About  the  first  of  March  a  writ  of  habere  fadas  pos- 
sessionem, returnable  at  the  next  May  term,  was  issued  and  eze* 
cuted,  by  delivering  possession  of  the  premises  claimed  to  an 
agent  of  the  plaintiff,  who  continued  in  possession  four  or  five 
days,  when  one  Mfred  Pitcher  entered  by  force,  as  alledged  on 
the  the  part  of  the  plaintiff;  Pitcher ,  however,  insisting  that  he 
found  the  possesion  vacant  when  he  entered  A  motion  was 
made  for  an  alias  habere  facias  possessionem,  which  was  resisted 
by  Pitcher  on  various  grounds,  and,  among  other  things,  tfiat  he 
was  the  owner  of  the  property. 

The  court  says,  (11  Wendelly  184,)  that  they  are  satisfied  that 
the  practice  in  this  state  has  been  to  award  a  new  writ  of  pos- 
session, where  the  first  has  not  been  returned,  where  the  defend- 
ant has  entered  on  the  plaintiff's  possession.  Decisions  to  that 
effect,  they  are  confident  have  been  made  -mthin  the  last  ten 
years,  and  Mr.  Justice  Sutherland  concurred  with  the  chief  justice 
in  his  recollection  of  this  point,  but  no  reported  cases  could  be 
found  to  that  effect  Some  members,  it  is  remarked,  have  adopt- 
ed the  practice  of  having  the  writ  of  possession  without  any  re- 
turn day,  and  of  not  calling  for  a  return,  so  that  it  may  be  exe* 
cuted  as  often  as  the  defendant  may  forcibly  enter  upon  the  pos- 
session £rom  which  he  has  been  removed.  No  good  reason,  I 
apprehend,  can  be  given  why  it  should  not  be  so.  When  a  plain- 
tiff has  recovered  and  obtained  possession  by  legal  process,  he 
should  be  protected  until  the  possession  shall  be  legally  taken 
from  him.  The  defendant  may  bring  his  action  if  he  has  the  bet- 
ter title.  It  is  unnecessary  to  say  whether  this  practice  should 
extend  to  a  stranger ;  the  same  reason  does  not  exist.  In  the 
case  now  before  us,  Alfred  Pitcher  is  not  a  stranger ;  his  title  is 
derived  from  Hawley,  and  is  the  same  title ;  and  for  the  purposes 
of  this  motion  it  must  be  conddered  as  if  the  court  had  passed  up- 
on that  title,  and  adjudged  the  plaintiff's  to  be  the  better  title. 
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Hawley  gare  a  confenon,  he  was  satisfied  that  he  had  no  title. 
There  is  no  collusion  shewn  between  him  and  the  plaintiff  The 
motion  was  granted  with  costs. 

Bat  if  the  plaintiff  be  ousted  by  a  stranger  he  shall  be  driven 
to  another  ejectment ;  and  tiie  reason  assigned  for  this  distinction 
is,  that  in  tiie  one  case  the  defendant  shall  never  by  his  own  act 
keep  the  possesion  which  the  plaintiff  has  recovered  from  him  by 
due  coarse  of  law,  and  in  the  other,  that  as  the  title  was  never 
tried  between  the  plaintiff  and  a  stranger,  he  may  claim  the  land 
mider  a  title  paramount  to  that  of  the  plaintiff,  and  therefore  the 
recov^  and  execution  in  the  former  action  aught  not  to  hinder 
flie  stranger  from  keeping  that  possesaon  to  which  he  may  have 
a  tight— Adams  an  Eject.,  344;  11  Wend.,  182. 

Therefore  if  a  stranger  gets  into  possessdon  after  the  plaintiff 
is  in  possesrion  under  the  writ  of  possession,  the  sheriff  cannot 
proceed  to  re-execute  the  writ  By  a  stranger,  is  meant  one  who 
claims  under  a  different  title  from  the  one  set  up  by  the  defoid* 
ant,  and  under  a  different  source  of  title.  Thus  m  the  case  in 
WendeU's  Reports,  just  cited.  Chief  Justice  Savage  says,  **  AI* 
fred  Ktcher  is  not  a  stranger ;  his  title  is  derived  from  Hawley 
(the  defendant)  and  is  the  same  titie ;  and  for  the  purposes  of 
this  motion,  it  must  be  considered  as  if  the  court  had  passed  upon 
that  title,  and  adjudged  the  plaintiff's  the  better  title."  In  cases 
of  doubt  the  safest  course  would  be  to  have  the  plaintiff  move 
the  court  for  a  rule  upon  the  sheriff,  or  for  a  new  writ  of  posses* 
sion,  so  that  the  doubtful  matter  ought  be  adjudicated  upon,  which 
would  protect  the  sheriff  so  far  as  the  right  of  possessicm  is  con- 
cerned. 

On  the  other  hand,  if,  after  the  sheriff  has  delivered  to  the 
plaintiff  the  proportion  tiiat  he  has  recovered  in  ejectment,  and 
after  the  return  day  of  the  writ  the  plaintiff  ousts  the  defendant 
of  the  whole,  the  court  will  not  restore  the  defendant  in  a  sum- 
mary way,  though  it  might  be  otherwise  if  there  is  an  actual 
ouster  before  the  return  day. — 2  Binn.  jR.,  450 ;  11  Wend.,  182. 

The  right  of  dower,  as  well  as  the  proceedings  by  which  it  is 
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enforced  have  undergone  almost  an  entire  change  by  the  ado|H 
tion  of  the  Revised  Statutes — ^the  right  being  placed  upon  distinct 
statutory  ground — ^and  the  old  remedy  by  writ  of  dower  haying 
given  place  to  the  more  simple  proceeding  of  ejectment' — 10 
Wend.,  628 ;  Grah.  Pro.,  838- 

Instead  of  the  writ  of  possession  issuing  and  the  sheriff  assign- 
ing the  dower  as  formerly,  the  statutes  have  the  following  pro- 
visions: 

If  the  action  be  brought  to  recover  the  dower  of  any  widow 
which  shall  not  have  been  admeasured  to  her  before  the  com- 
mencement of  such  action,  instead  of  a  writ  of  possession  being 
issued,  such  plaintiff  shall  proceed  to  have  her  dower  assigned  to 
her  in  nuumer  following : 

L  Upon  the  filing  of  the  record  of  judgment,  the  court  iqK>n 
the  motion  of  the  plaintiff  shall  appoint  three  reputable  and  dis- 
interested fireeholders,  commissioners  for  the  purpose  of  making 
admeasurement  of  the  dower  of  the  plaintiff,  out  of  the  lands 
described  in  the  record  3  and  the  commissioners  so  appointed  shall 
proceed  in  like  manner,  possess  the  like  powers,  and  be  subject 
to  the  like  obligations  and  control  as  commissioners  appointed 
pursuant  to  the  seventh  title  of  the  eighth  chapter  of  this  act* 

2.  The  report  of  the  commissioners  may  be  appealed  from  by 
any  party  to  the  action,  within  the  same  time,  and  the  like  pro- 
ceedings shall  be  had  thereupon,  as  are  prescribed  in  the  said 
seventh  title  of  the  said  eighth  chapter. 

3.  Upon  the  confirmation  of  the  report  of  the  commissioners^ 
a  writ  of  possession  shall  be  issued  to  the  sheriff  of  the  proper 
county,  describmg  the  premises  assigned  for  the  dower,  and  com- 
manding the  sheriff  to  put  the  defendant  in  possession  thereof. — 
2  R.  8.y  2d  ed.,  237,  \  65. 

Where  the  vnrit  of  poissession  thus  issues  for  dower  recovered 
in  ejectment,,  and  describing  the  premises  as  above  mentioned,  the 
sheriff  puts  the  plaintiff  in  possession  according  to  the  description. 
His  powers  and  his  duties  are  the  same  as  we  have  akeady  treat- 
ed of  in  the  ordinary  cases  of  ejectment 

When  a  vmt  of  possession  contains  the  fieri  facias  clause  under 
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the  statute,  the  sheriff  proceeds  to  levy  the  amount  directed  to  be 
made  by  the  execution,  in  the  same  manner  as  in  the  other  writs 
of  fieri  facias,  and  he  is  governed  by  the  same  principles. 

When  the  collecting  clause  in  a  writ  of  possession  is  in  the 
form  of  a  ca.  sa.,  the  sheriff  arrests  the  defendant  in  the  same 
manner  as  in  a  ca.  sa.  in  other  suits,  and  is  governed  by  the  prin* 
ciples  applicable  to  them. 


CHAPTER  IX. 


Writ  of  Habeas  Carpus. 

The  writ  of  AAeas  corpus  has  always  been  considered  the  most 
important  writ  which  is  given  to  the  iadividual;  the  strongest 
protector  of  his  private  liberty,  and  his  surest  guarantee  against 
oppresnon.  It  is  a  writ  of  right,  and  is-  forever  secured  to  the 
citizen  by  the  constitution  of  the  United  States,  {Cond.  U.  5., 
j9ff.  1,  §  9,)  and  by  that  of  the  state  of  New-York ;  {CcnsL  sUde 
Jf.  Y.f  Jkt.  7,  §  6,)  and  can  only  be  suspended  in  cases  of  rebel- 
lion and  actual  invasion,  when  the  public  safety  requires  it.  The 
history  and  object  of  this  writ,  together  witii  the  provisions  of  the 
statute  respecting  it,  will  convey  a  clear  idea  of  the  duties  of  the 
aheriflf,  and  his  responsibilities  when  called  upon  to  carry  it  into 
effect. 

A  habeas  corpus  is  a  writ  of  right,  which  the  citizen  is  at  all 
times  entitled  to,  and  has  an  absolute  right  to  demand,  and  is  the 
most  usual  remedy  by  which  a  man  is  restored  to  his  liberty,  if 
he  has  been,  against  law,  deprived  of  it  But  where  it  appears 
that  the  party  imprisoned  is  in  custody  on  any  process,  notice  of 
the  suing  out  of  a  habeas  corpus  to  relieve  him  from  imprison- 
ment must  be  given  to  the  party  interested  in  continuing  the  im- 
prisonment, although  the  latter  do  not  reside  in  the  county  where 
the  former  is  imprisoned,  or  where  the  proceeding  is  had  for  a 
habeas  corpus ;  it  must  be  given  without  reference  to  residence. 
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(14  Wtnd.j  48 ;  2  it.  5.,  2d  ed,  471,  §48.)  And  where  the 
party  is  detained  on  any  criminal  accusation,  no  order  shall  be 
made  for  his  discharge,  until  a  sufficient  notice  shall  be  given  to 
the  district  attorney  of  the  county  within  which  the  court  or  offi- 
cer granting  the  habeas  corpus  shall  be. — 14  Wend.^  231;  2  A. 
&,  2d  ed.,  271,  §  49. 

The  writ  of  habeas  corpus  does  not  interfere  with  the  other 
rights  and  remedies  of  the  party  imprisoned,  and  if  he  has  been 
imprisoned  contrary  to  law,  though  he  is  entitled  to  a  habeas  cor* 
pus,  yet  he  may  also  have  an  action  of  false  imprisonment,  in 
which  he  shall  recover  damages  in  proportion  to  the  injury  he  has 
sustained. — 2  Inst, ^  5b]  11  Co.y  98. 

In  spealdng  of  the  writ  of  habeas  corpus,  one  of  our  most 
eminent  jurists  makes  the  following  very  lucid  and  pertinent  re- 
marks.— 2  Kenfs  Cam.  2d  ed.,  26. 

The  right  of  personal  liberty  is  another  absolute  right  of  indi- 
viduals which  has  long  been  a  favorite  object  of  the  English  laws. 
It  is  not  only  a  constitutional  principle  that  no  person  shall  be 
deprived  of  his  liberty  without  due  process  of  law,  but  effectual 
provision  is  made  against  the  continuance  of  all  unlawful  restrunt 
or  imprisonment,  by  security  of  the  privilege  of  the  writ  of  ha- 
beas corpus. 

Every  restraint  upon  a  man's  liberty  is,  in  the  eye  of  the  law, 
an  imprisonment,  wherever  may  be  the  place,  or  whatever  may 
be  the  manner  in  which  the  restraint  is  effected.  Whenever  any 
person  is  detained  with  or  without  due  process  of  law,  except  in 
cases  of  treason  and  felony  plaialy  and  specially  expressed  in  the 
warrant  of  commitment,  or  unless  such  person  be  a  convict,  or 
legally  charged  in  execution,  he  is  entitled  to  his  writ  of  habeas 
corpus.  It  is  a  vnrit  of  right  which  e^ery  person  is  entitled  to  ex 
merito  justicue  ;  but  the  benefit  of  it  was  in  a  great  d^ree  elud- 
ed in  England,  prior  to  the  statute  of  Charles  11.,  as  the  judges 
only  awarded  it  in  term  time,  and  they  assumed  a  discretionary 
power  of  awarding  or  refusing  it  The  explicit  and  peremptory 
provisions  of  the  statute,  (31  Charles  IL,  c  2,)  restored  the  writ 
of  habeas  corpus  to  all  the  efficacy  to  which  it  was  entitled  at 
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common  law,  and  which  was  cequisite  for  the  due  protection  of 
the  liberty  of  the  subject  That  statute  has  been  re-enacted  or 
adopted,  if  not  in  terms  yet  in  substance  and  effect,  in  all  these 
United  States.  The  privilege  of  this  writ  is  also  made  an  express 
constitutional  right  at  all  times,  except  in  cases  of  insurrection  or 
invasion,  by  the  constitution  of  the  United  States,  and  by  the 
constitutions  of  most  of  the  states  in  the  union.  The  citizens  are 
declared  in  some  of  these  constitutions  to  be  entitled  to  enjoy  the 
privil^e  of  this  writ  in  the  most  ^^  free,  easy,  cheap,  expeditious 
and  ample  manner,"  and  the  right  is  equally  perfect  in  those 
states  where  such  declaration  is  wanting.  The  right  of  deliver^ 
ance  from  all  unlawful  imprisonment  to  the  full  extent  of  the  ha* 
beas  corpus  act,  is  a  common  law  right ;  and  it  is  undoubtedly 
true  that  the  common  law  of  England,  so  far  as  it  was  applica- 
ble to  our  circumstances,  was  brought  over  by  our  ancestors  up- 
on their  emigration  to  this  country.  The  revolution  did  not  in- 
volve in  it  any  abolition  of  the  common  law.  It  was  rather  cal- 
culated to  strengthen  and  invigorate  all  the  just  principles  of  that 
law,  suitable  to  our  state  of  society  and  jurisprudence.  It  has 
been  adopted  or  declared  in  force  by  the  constitutions  of  some  of 
the  states,  and  by  statute  in  others ;  and  where  [it  has  not  been 
so  e^lidtly  adopted,  it  is  nevertheless  to  be  consido'ed  as  the  law 
of  the  land,  subject  to  the  modifications  which  have  been  suggest- 
ed, or  to  express  legislative  repeal. 

The  substance  of  the  provisions  on  the  subject  of  the  writ  of 
habeas  corpus  may  be  found  in  the  statute,  31  Charles  IL,  c.  2, 
which  is  the  basis  of  all  the  American  statutes  on  the  subject 
The  statute  of  New-York,  1787,  was  a  lita'al  transcript  of  the 
English  statute,  and  the  Habeas  corpus  .act  in  the  subsequent  re- 
visions of  the  New-York  ^atute  code  in  1801  and  1813,  was  es- 
sentially the  same.  But  the  New-York  statute  of  1818  enlarged 
the  extent  of  the  application  of  the  writ  It  gave  the  officer  be- 
fore whom  the  writ  was  i^turi^ible  authority  to  revise  the  cause 
of  commitment,  and  to  examine  into  the  truth  of  the  facts  alledg- 
ed  in  the  return.  The  English  statute  of  66  George  in.,  c.  100, 
conferred  the  like  po>9rer.     By  the  Revised  Statutes  all  the  sta- 
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tute  proTiaons  on  the  subject  of  liie  writ  of  habeas  corpus  were 
redigested,  and  some  material  amendments,  and  more  specific  di- 
rections added*  The  substance  of  the  Revised  Statutes  contains 
equally  no  doubt  the  substance  of  the  statute  provisions  on  the 
subject  in  every  state  in  the  union  (for  they  are  all  taken  from  the 
same  source,)  with  the  remedy  and  the  sanction  somewhat  ex- 
tended. 

All  persons  restrained  of  their  liberty  under  any  pretence  what- 
soever, are  entitled  to  prosecute  the  writ  unless  they  be  pereons 
detained,  1.  By  process  from  any  court  or  judge  of  the  United 
States,  having  occlusive  jurisdiction  in  the  cause,  or  2.  By  final 
judgment  or  decree  or  execution  diereon  of  any  Competent  tribu- 
nal of  civil  or  criminal  jurisdiction,  other  than  in  the  case  of  a 
coaunitment  for  any  alledged  contempt  The  application  for  the 
writ  must  be  to  the  supreme  court,  or  chancellor,  or  a  judge  of 
the  court  or  other  officer  having  the  powers  of  a  judge  at  cham- 
hem,  and  it  must  be  by  petition  in  writing  signed  by  or  on  behal 
of  the  party ;  and  it  must  state  the  grounds  of  the  application, 
and  the  facts  must  be  sworn  to.  (2  R.  5.,  2d  ad.,  466,  §23,  24 
26.)  The  English  statute  did  not  require  the  petition  to  be  veri- 
fied by  the  oath  of  the  applicant 

The  penalty  of  f  1,000  is  given  in  favor  of  the  party  aggrieved 
against  every  officer  and  every  member  of  the  court  assenting  to 
Hk  refusal,  if  any  court  or  officer  authorized  to  grant  the  writ 
diall  refuse  it  when  legally  applied  for.  (2  it  S.j  2d  ed.,  468, 
§  33.  The  penalty  for  refusing  to  grant  tiie  writ  was  by  the  Eng- 
lish statute  con£erred  to  the  default  of  the  chancellor  or  judge  in 
vacation  time,  whereas  the  penalty  and  suit  for  refosal  to  grant 
the  writ  applies  under  the  Revised  Statutes  to  the  judges  of  the 
supreme  court  ntting  in  term  time.  This  is  the  first  instance  in 
the  histoiy  of  the  English  law  that  the  judges  of  the  highest 
common  law  tribunal,  sitting  and  acting,  not  in  a  ministerial,  but 
in  a  judicial  capacity,  are  made  responsible  in  actions  l^  private 
suitors  for  the  exercise  of  their  discretion  according  to  their  judg- 
Bftent  in  term  time. — 6  John.  Rep.,  282 ;  6  ibid,  337. 

If  the  (sheriff  or  oth^)  person  to  whom  the  writ  is  directed 
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shall  not  promptly  obey  the  writ  by  making  a  full  and  explicit 
return,  and  shall  fail  to  produce  the  party  without  a  sufficient  ex* 
Guse,  he  is  liable  forthwith  to  be  attached  and  committed  by  the 
person  granting  the  writ,  to  close  custody  until  he  shall  have 
obeyed  the  writ.  (2  R.  S.,  2d  ed.^  469,  §  36.)  The  form^  sta* 
tute  instead  of  this  summary  remedy  gave  a  penalty  to  the  party 
aggrieved  recoverable  by  suit* 

The  party  suing  out  the  writ  is  to  be  remanded  if  detained :  1. 
By  process  from  any  court  of  the  United  States  having  exclusive 
jurisdiction :  or,  2.  By  virtue  of  a  final  decree  or  judgment,  or 
process  thereon  of  any  competent  court  of  civil  or  criminal  juris- 
diction :  or,  3.  For  any  contempt  specially  and  plainly  charged 
by  some  court  or  person  having  authority  to  commit  on  sqcb 
charge,  and  the  time  for  which  the  party  may  be  legally  detained 
has  not  expired.   (2  /Md,  ^  42«)    If  the  party  be  in  Custody  by 
civil  process  from  a  competent  power,  he  may  be  discharged 
when  the  jurisdiction  has  been  exceeded,  or  the  party  has  become 
entitled  to  his  discharge,  or  the  process  was  unduly  issued,  or  was 
not  legally  authorized,  (i&id,  470,  §43.)    But  no  inquiry  is  to 
be  made  into  the  legality  of  any  process,  judgment,  or  decree^  in 
the  case  of  persons  detained  under  process  of  the  United  States^ 
where  the  court  or  officer  has  exclusive  jurisdiction,  nor  when 
the  party  is  detained  under  the  final  decree  or  judgment  of  a  com- 
petent court,  nor  where  the  commitment  is  for  a  contempt  madt 
by  any  court,  or  officer,  or  body,  according  to  law,  and  dol^ 
charged.    (/6ul,  §  44)    The  court  or  officer  awarding  the  writ 
may,  in  other  cases,  examine  into  the  merits  of  the  commitment, 
and  hear  the  allegations  and  proofi  arising  thereon  in  a  summary 
way,  and  d]q>ose  of  the  party  as  justice  may  require.    A  person 
discharged  upon  habeas  corpus  is  not  to  be  imprisoned  again  for 
the  same  cause ;  but  it  is  not  to  be  deemed  the  same  cause,  if  hd 
afterwards  be  committed  for  the  same  cause  by  the  legal  order  oC 
the  court  in  which  he  was  bound  to  appear,  or  in  which  he  m^f 
be  indicted  and  convicted,  or  if  the  discharge  was  for  a  defect  of 
proof,  or  defect  in  the  commitment  in  a  criminal  case,  and  he  be 
again  arrested  on  sufficient  proof  andl^al  process;  or  if  iii  advil 
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case,  or  discharge  cm  mesne  process  he  be  arrested  on  execution, 
or  on  a  mesne  process  in  another  suit  after  the  first  suit  is  discon* 
tinued.  (2  Ibidy  §  62,  66.)  And  finally,  if  any  person  solely,  or 
as  a  member  of  any  court,  in  execution  of  any  order,  knowingly 
le^mprison  such  party,  he  forfeits  a  penalty  of  f  1250,  to  the  par- 
ty a^^eved,  and  is  to  be  deemed  guilty  of  a  misdemeanor  and  is 
liable  to  fine  and  imprisonment  (2  BM,  §  62, 66.)  This  last 
prorision  is  distinguished  from  any  former  statute  on  the  subject 
by  applying  the  penal  sanction  to  the  members  of  any  court 
acting  judicially,  and  by  making  the  act  of  re-imprisonment  an 
indictable  offence. 

The  revised  statutes  have  made  particular  provision  for  tiie  is* 
suing  of  the  writ  of  habeas  corpus  in  the  foUowing  case,  and  in 
wluch  ezdusire  jurisdiction  appears  to  be  given  to  the  supreme 
court  in  granting  or  allowing  the  writ 

When  any  husband  and  wife  shall  live  in  a  state  of  separation 
Without  being  divorced,  and  shall  have  a  minor  child^  or  childi^en 
of  the  marriage,  the  wife  if  she  be  an  inhabitant  of  this  state,  may 
apply  to  the  supreme  court  fer  a  habeas  corpus  to  have  such  minor 
child  bioaght  before  it--4  R.  S.  2d  ed.,  82,  %  L 

On  the  return  of  such  writ,  the  court  on  due  eonsideration  may 
award  the  charge  and  custody  of  the  child,  so  brought  before  it  to 
the  motho*,  for  such  time,  under  such  r^ulations  and  restiictions, 
and  vnth  such  provinons  and  directicms  as  the  case  may  require.-— 
Ibid,  ^  2. 

At  any  time  after  the  makmg  of  such  order  the  supreme 
omrt  may  annul,  vary,  and  modify  the  same. — Ihidi  ^  3. 

In  a  late  case.  The  People  ex.  eL  /•  Jfkkerson,  vs.  ■  ■  ■  , 
(19  WendM,  16,)  and  in  which  these  sections  of  the  statute  were 
partieolarly  adverted  to,  the  court  entered  into  a  dose  investiga- 
tion of  the  right  of  the  father  to  the  custody  of  his  minor  child, 
and  appear  to  have  examined  the  principles  of  all  the  law  relating 
to  the  subject  It  was  a  habeas  corpus  in  the  case  of  a  minor 
child  on  the  question  of  its  custo^,  as  between  the  parents.  The 
mother  in  diis  case  had  withdrawn  herself  firom  the  protection  of 
her  husband,  and  went  to  reside  in  the  house  of  her  firther^  and 
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took  with  her  an  infant  child ;  to  obtain  the  custody  of  which 
the  father  saed  out  a  habeas  corpus.  On  the  return  of  the  writ 
numerous  afiBdavits  were  produced  on  both  sides,  and  after  hear* 
ing  counsel,  the  following  opinion  of  the  court  was  deKycred  by 
Nelson,  C.  J. 

The  father  is  the  natural  guardian  of  his  infant  chil&cn,  and 
in  the  absence  of  good  and  sufficient  reasons  sliewn  to  the  court, 
such  as  ill  usage,  grossly  immoral  principles  or  habits,  want  of 
ability,  &c.  is  entitled  to  their  custody,  care  and  education.  AD 
the  authorities  concur  on  this  point — 1  Strange^  679 ;  Ld.  JRaym., 
1334;  Burr.^  1^6; 6 Ead, 221;  10Vesey,6U  12Au^492;8, 
John.  Rqt.  328 ;  2  KenPs  Com.  220,  194 

Many  of  the  cases  are  rery  strong  and  dedsive  in  rindication 
of  this  paternal  authority.  In  the  King  vs.  De  JlfanneviKe,  (6 
EoHj  221,)  the  child  was  only  eight  months  old,  and  had  been 
forcibly  taken  from  the  mother,  and  there  was  some  ground  of  ap- 
prehennon  that  the  father  intended  to  carry  it  out  of  the  kingdom. 
But  the  court  refosed  to  interfere.  Lord  Ellenborough  observed 
that  the  father  was  the  person  entitled  by  law  to  the  custody  of 
his  child ;  that  if  he  abused  the  right  to  the  detriment  of  the  child 
the  court  would  protect  it  Having  the  legal  right  and  not  hav- 
ing abused  it  in  that  case,  he  was  entitled  to  have  it  restored  to 
him.  The  case  of  Mr.  Lytton  and  Sir  W.  Murray,  referred  to  by 
Lawrence,  J.,  in  the  same  case  were  equally  decinve  upon  flie 
point  In  the  case  of  De  Manneville,  the  mother  had  separated 
from  her  husband  on  an  allegation  of  ill  usage,  and  taken  die 
child  with  her.  This  same  case  afterwards  came  before  Loid  EI- 
don,  (10  Vestjfy  61.)  who  also  refused  the  mother  the  custody  of 
the  child,  as  she  had  withdrawn  herself  from  the  protection  of  her 
husband ;  but  restrained  him  from  removing  the  child  out  of  the 
kingdom.  In  the  case  ex  parte  Skinner,  (J.  B.  Moore,  278,) 
the  infant  was  six  years  old,  and  the  court  refiised  to  take  it  from 
the  custody  of  the  father  and  deliver  it  over  to  the  motiber,  and 
placed  the  refusal  upon  the  authorities  above  dted.  In  Boil  vs. 
Ballf  (2  Simony  36,)  it  was  decided  by  the  vice  chancellor  that 
the  court  had  no  jurisdiction  to  deprive  the  Mfaer  of  his  coaoMUi 
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law  right  to  the  care  and  custody  of  his  infant  children,  even 
though  he  was  living  in  a  state  of  adultery,  unless  he  brings  the 
child  in  contact  with  the  woman    All  the  cases  on  the  subject  he 
said  proceeded  upon  that  distinction,  and  which  appears  to  have 
been  conceded  by  the  counsel  for  the  mother.    In  the  great  case 
of  WellesUy  vs.  tkt  Duke  of  Beaufort,  (2  Ru»eS,  9,)  Lord  Eldon, 
in  vindicating  the  power  of  the  court  of  chancery,  to  control  the 
authority  of  tiie  father  over  his  infant  childrai,  concedes  that  the 
law  makes  the  father,  the  guardian  of  his  children  by  nature  and 
by  nurture;  and  places  the  right  of  the  court  to  interfere  upon  the 
abuse  of  the  trust  or  special  interest  of  the  child.    The  same 
ground  \s  stated  in  Lyons  vs.  Bhckin.  {Jaecb,  245;  4  Cond.  Ch. 
Bep^y  120.)  So  fully  does  the  law  recognize  the  authority  of  the 
fieither  on  this  subject,  that  he  is  permitted  to  perpetuate  it  beyond 
his  own  life;  for  he  may  by  will  or  deed,  duly  executed,  dispose 
of  the  custody  and  tuition  of  such  (his)  child,  during  its  minority, 
or  for  any  less  time,  to  any  person  in  possession  or  remainder.  (2 
R.  S.2d  ed.,  83,  §  1.)  And  by  the  following  section  such  a  dis- 
position is  declared  *^  valid  and  effectual  against  every  person  claim- 
ing the  custody  or  tuition  of  such  minor  as  guardian  in  isocage  or 
otherwise." 

In  one  specified  case,  the  Revised  Statutes  have  enlai^ed  the 
power  of  this  court  over  the  subject  b^ond  what  appears  from 
the  above  autiiorities  to  have  existed  at  common  law;  and 
provide  that  on  the  application  of  the  mother,  being  an  inha- 
bitant of  this  state,  in  case  the  husband  and  wife  live  in  a  state  of 
separation  without  being  divorced,  **  the  court  on  due  considera- 
tion may  award  the  charge  and  custody  of  the  child  so  brought 
befiire  it^  (on  habeas  corpus,)  to  the  mother  for  such  time,  under 
such  regulations  and  restrictions,  and  with  such  provisions  and  di- 
rections as  the  case  may  require."  (2  JUd,  82,  §  1,  2.)  It  ms^ 
also  anntd  or  modify  the  order  at  any  time  after  it  is  made.  {Ibidy 
4  3.)  It  may  well  be  doubted,  I  think,  whether  this  statute  was 
intended  to  apply  when  the  wife  wittidraws  from  the  protection 
of  the  husband,  and  lives  separate  from  him  without  any  reason- 
able excuse;  because  then  the  •q>aration  would  be  unauthorized, 

17 
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and  in  violation  of  the  law  of  the  land.  It  was  probably  design* 
ed  to  remove  the  difficulty  that  existed  at  common  law  in  deny- 
ing or  restrainmg  the  authority  of  the  father  in  the  case  of  an  au« 
thorized  separation,  such  as  for  ill  usage,  or  by  consent  where  no 
ground  existed  for  impeaching  that  authority  upon  compion  law 
principles.  The  legislature  could  not  have  intended  that  the  court 
should  ever  award  to  the  mother  the  care  and  education  of  her 
minor  cluldren  when  she  had  wilfully  and  without  pretence  of 
excuse  abandoned  her  family  and  the  protection  of  her  husband, 
if  he  was  in  a  situation  to  take  care  of  them,  and  no  well  found- 
ed objection  existed  in  the  case. 

The  interference  of  the  court  with  the  relation  of  the  father 
and  child,  by  withdrawing  the  latter  from  the  natural  aflectic^n, 
kindness  and  obligations  of  the  former,  is  a  delicate  and  strong 
measure ;  and  the  power  should  never  be  exerted  except  for  the 
most  sound  and  solid  reasons.  In  this  country,  the  hopes  of  the 
child  in  respect  to  its  education  and  future  advancement,  is  main- 
ly dependent  on  the  father ;  for  this  he  struggles  and  UAls  through 
life ;  the  desire  of  its  accomplishment  operating  as  one  of  the 
most  powerful  incentives  to  industry  and  thrift.  The  violent  ab- 
ruption of  this  relation  would  not  (mly  tend  to  wither  these  mo- 
tives to  action,  but  necessarily  in  time,  alienate  the  father's  natu- 
ral affections ;  and  if  property  should  be  accumulated,  the  child, 
under  such  circumstances,  could  hardly  expect  to  inherit  it. 

In  another  still  later  case,  Barry  v.  Mercetn,  (3  Hill  it.,  339,) 
where  the  wife  had  voluntarily  left  her  husband  and  was  reading 
with  her  father,  the  court  ordered  the  child  delivered  to  its  father; 
JVebon,  C.  /.  dissenting.  This  order  was  subsequently  reversed 
by  the  court  of  enters,  and  the  child  left  in  the  care  of  the  mo- 
ther. The  like  order  was  made  by  the  chancellor,  (8  Paigej  47,) 
giving  the  custody  of  the  child  to  the  mother;  and  also  in  still 
anotiier  and  earlier  application  (S6  Wend.,  64)  the  court  of  enrois 
made  the  like  decision.  The  tender  age  of  the  child  was  the 
main  point,  though  other  facts  and  circumstances  may  have  veiy 
materially  influenced  the  decisions. 

Where  a  habeas  coipus  is  under  this  statute  sued  out  on  the 
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application  of  a  mother,  in  respect  to  the  care  and  custody  of  the 
minor  children,  on  the  coming  in  of  the  return,  denials  of  material 
facts  set  forth  in  the  return,  and  new  allegations  in  support  of  the 
application  wUl  be  received,  provided  the  same  be  made  under 
oath ;  but  in  such  case  the  father  will  be  allowed  to  give  further 
evidence  on  his  f>art  And  in  cases  of  this  kind,  in  the  exercise 
of  its  discretion,  the  wishes  of  the  children  will  be  consulted  by 
the  court— 18  Wend.,  637. 

This  is  the  substance  of  the  efficacious  remedy  against  the 
abuse  of  the  right  of  personal  liberty,  afforded  by  the  celebrated 
writ  of  habeas  corpus.  By  the  specific  provisions  which  we  have 
considered,  the  remedy  for  all  unjust  detention  is  distinctly  mark- 
ed, and  even  in  cases  of  valid  imprisonment,  care  is  taken  that  it 
be  not  unreasonably  or  wmecessarily  protracted.  Persons  con- 
fined upon  any  criminal  charge  are  to  be  discharged  within  twen- 
ty-four hours  after  the  discharge  of  a  grand  jury  of  the  county, 
and  who  shall  not  have  been  indicted,  unless  satisfactory  cause 
can  be  shewn  for  the  delay.  (2  R.  S.,  id  ed.y  635,.  §  26.)  And 
persons  indicted  are  to  be  tried  at  the  next  court  after  such  indict- 
ment found,  or  they  will  be  entitled  to  be  discharged  unless  the 
trial  was  postponed  at  their  instance,  or  satisfactory  cause  shewn 
by  the  public  prosecutor  for  delay.  (2  Ibid,  ^  28,  29,  30.)  If 
there  be  good  reason  to  believe  that  any  person  illegally  confined 
will  be  carried  out  of  the  state  before  he  can  be  relieved  by  habe- 
as corpus,  the  court  or  officer  authorized  to  issue  the  writ  may  by 
warrant  cause  the  prisoner  and  the  parfy  detaining  him  forthwith 
to  be  brought  up  for  examination,  and  to  be  dealt  with  according 
to  law.— 2  Jl.  5.,  U  ei,  473,  §  65,  66,  67. 

The  habeas  corpus  act  has  always  been  considered  in  England 
as  a  stable  bulwaik  of  their  civil  liberty,  and  nothmg  similar  to  it 
can  be  found  in  any  of  the  free  commonwealths  of  antiquity.  Its 
excellence  consists  in  the  easy,  prompt  and  efficient  remedy  af- 
forded from  all  unlawful  imprisonment,  and  personal  liberty  is  not 
left  to  rest  for  its  security  upon  genoral  and  abstract  declarations 
of  right 

What  we  have  already  said  on  this  subject  applies  peculiar^ 


%264  WRIT  OF  HABEAS  CORPUS. 

to  the  writ  o(  habeas  corpus  ad  subjiciendumy*  distinguished  by  its 
paramount  importance  as  the  habeas  corpus,  and  which  issues  for 
the  purpose  of  an  inquiry  into  the  causes  of  imprisonment  or  de- 
tention ;  but  there  is  another  kind  of  habeas  corpus  wluch  will 
also  fall  within  the  limits  of  this  chapter,  and  is  known  as  the 
habeas  carpus  ad  tesHJkandunu  Thb  duties  of  ftesheriff  are  the 
same  in  botL 

The  writ  of  habeas  corpus  ad  testificandum  is  allowed  by  any 
court  of  record  upon  the  application  of  any  party  to  any  suit  <Nr 
proceeding,  civil  or  criminal,  pending  in  any  such  court  for  the 
purpose  of  bringmg  before  said  court  any  prisoner  who  may  be 
detained  in  any  jail  or  prison  within  this  state,  for  any  cause  ex- 
cepting a  sentence  for  a  felony,  to  be  examined  as  a  witness  in 
such  suit  or  proceeding  in  behalf  of  the  party  making  such  ap* 
plication.  (2  Ibid,  462,  §1.)  The  chancellor,  or  any  justice  of 
the  supreme  court,  or  an  officer  authorized  to  perform  the  duties 
of  a  judge  at  chambers,  upon  the  like  application  of  any  party 
to  any  suit  pr  proceeding  pending  in  a  court  of  record,  or  pend- 
ing before  any  officer  or  body  who  may  be  authorized  to  examine 
such  witness  in  any  suit  or  proceeding,  or  upon  the  application  of 
any  party  to  a  suit  before  a  justice  of  the  peace,  when  the  prii- 
soner  or  person  wanted  as  a  witness  is  confined  in  any  jail  of  the 
same  county,  or  in  the  county  next  adjoinins^  where  such  justice 
may  reside,  in  order  that  he  may  be  examined  as  such  witness^ — 
2  jR.  &,  2(1  ed.,  452,  ^  3, 4 

The  application  must  be  verified  by  an  affidavit  and  must  state : 
L  The  title  and  nature  of  the  suit  or  proceeding  in  regard  to 
which  the  testimony  of  such  prisoner  is  desired,  and  2.  That  the 
testimony  of  such  prisoner  is  material  and  necessary  to  such  party, 
as  he  is  advised  by  counsel  and  verily  believes.  If  the  applica- 
tion be  made  by  the  attorney-general  or  district  attQmqr»  it  shaQ 
not  be  necessary  to  swear  to  such  advice  or  counsel. — Ibid,  §  2. 


•  The  whole  doctrine  on  this  tabject  is  laid  down  by  Mr.  Sill,  in  his  Re> 
ports,  vol.  3,  p.  647. 
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We  mil  now  endeavor  to  ascertain  the  duty  of  the  sheriff  upon 
each  of  the  above  writs. 

The  writ  of  habeas  corpus  can  only  be  served  by  an  elector  of 
some  connty  in  this  state;  and  the  service  shall  not  be  complete 
unless  the  party  serving  the  same  shall  tender  to  the  person  in 
whose  custody  the  prisoner  may  be,  if  such  person  be  a  sheriff, 
coroner,  constable  or  marshal,  the  fees  allowed  by  law  for  bring- 
ing up  such  prisoner,  nor  unless  he  shall  also  give  a  bond  to  such 
sheriff,  coroner,  constable  or  marshal,  as  the  case  may  be,  in  a 
penalty  double  th^  amount  of  the  sum  for  which  such  person  may 
be  detained,  if  he  be  detained  for  any  specific  sum  of  money,  and 
if  not,  then  in  the  penalty  of  one  thousand  dollars ;  conditioned 
that  such  person  will  pay  the  charges  of  carrying  back  such  pri- 
soner, if  he  be  remanded,  and  that  such  person  will  not  escape 
by  the  way  either  in  going  to  or  returning  from  the  place  to 
which  he  is  taken.  But  this  section  does  not  apply  where  the 
writ  is  sued  out  by  the  attorney-general  or  district  attorney. — 
Ibid,  476,  §80,  81. 

Every  writ  of  habeas  corpus  may  be  served  by  delivering  the 
same  to  the  person  to  whom  it  is  directed ;  if  he  cannot  be  found 
it  may  be  served  by  leaving  the  same  at  the  jail  or  other  place  in 
which  the  prisoner  is  confined  with  any  under  officer  or  other  per- 
son of  proper  age  having  charge  for  the  time  of  such  prisoner. — 
Ibid,  476,  §82. 

If  the  person  upon  whom  the  writ  ought  to  be  served,  conceal 
himself,  or  refuse  admittance  to  the  party  attempting  to  serve  the 
writ,  it  may  be  served  by  afiSxing  the  same  in  some  conspicuous 
place  on  the  outside  either  of  his  dwelling  house,  or  of  the  place 
where  the  party  is  confined. — Ihid,  §83. 

It  shall  be  the  duty  of  every  sheriff,  coroner,  constable  or  mar- 
shal upon  whom  a  writ  of  habeas  corpus  shall  be  served,  whether 
such  writ  be  directed  to  him  or  not,  upon  payment  or  tender  of 
tiie  charges  allowed  him  by  law,  and  the  delivery  or  tender  of 
the  bond  herein  prescribed,  to  obey  and  return  such  writ  accord- 
ing to  the  exigency  thereof.  And  it  shall  be  the  duty  of  every 
other  person  upon  whom  such  writ  shall  be  served,  having  the 
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custody  of  the  individual  for  whose  benefit  the  writ  shall  be  issued 
to  obey  and  execute  such  writ  according  to  the  command  thereof, 
without  requiring  any  bond  or  the  payment  of  any  charges,  un- 
less the  payment  of  such  charges  shall  have  been  required  by  the 
officer  issuing  such  writ. — JJtiii^  §  84.  ^ 

If  the  writ  be  returnable  at  a  ceKain  day>  such  return  shall  be 
made,  and  such  prisoner  shall  be  produced  at  the  time  and  place 
specified  therein;  if  it  be  returnable  forthwith,  and  the  place  be 
within  twenty  miles  of  the  place  of  service,  such  return  shall  be 
made,  and  such  prisoner  shall  be  produced  within  twenty-four 
hours ;  and  the  like  time  shall  be  allowed  for  every  additional 
twenty  miles. — IbiA^  §87. 

If  the  person  having  the  custody  of  the  prisoner  be  designated 
either  by  his  name  of  office,  if  he  have  any,  or  by  his  own  name ; 
or  if  both  names  be  imknown  or  uncertain,  he  may  be  described 
by  an  assumed  appellation  \  and  any  one  who  may  be  served  with 
the  writ  shall  be  deemed  the  person  to  whom  it  is  directed,  al*- 
though  it  may  be  directed  to  him  by  a  wrong  name  or  description, 
or  to  another  person.  If  the  person  who  is  directed  to  be  pro* 
duced,  be  designated  by  name,  or  if  his  name  be  uncertain  or 
unknown,  he  may  be  described  in  any  other  way,  so  as  to  desig* 
nate  the  person  intended. — IViA^  468,  §  31. 

If  a  writ  of  habeas  corpus  be  issued,  the  person  or  officer  on 
whom  it  shall  have  been  served,  shall  also  bring  the  body  of  the 
person  in  his  custody,  according  to  the  command  of  such  writ ; 
except  in  the  case  of  the  sickness  of  such  person,  as  is  provided 
by  a  subsequent  section  of  the  statute. — ^i&id,  §  35. 

If  the  sheriff  or  other  officer  to  whom  the  writ  is  directed,  or 
on  whom  it  is  served,  do  not  promptly  and  immediately  obey  the 
writ  by  making  a  full  and  explicit  return,  and  shall  fail  to  produce 
the  party,  without  a  sufficient  excuse,  he  is  liable  to  be  forthwith 
attached  and  committed  to  close  custody  in  the  jail,  where  the 
court  or  officer  allowing  the  writ  may  be,  without  being  allowed 
the  liberties  of  the  jail,  until  he  diall  make  return  to  such  writ, 
and  comply  with  any  order  that  may  be  made  by  such  court  or 
officer  in  relation  ^to  the  person  for  whose  relief  the  writ  shall 
have  been  issued. — Ihid^  469,  §  36. 
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The  court  or  officer  by  vrhom  any  such  attachment  may  be  is- 
sued, may  also,  at  the  same  time,  or  afterwards,  issue  a  precept 
to  the  same  sheriff  or  other  person  to  yrhom  such  attachment  shall 
have  been  directed,  commanding  him  forthwith  to  bring  before 
such  court  or  officer  the  party  for  whose  benefit  the  writ  of  ha- 
beas corpus  has  been  allowed,  and  such  person  shall  thereafter 
remain  in  the  custody  of  such  sheriff  or  person,  until  he  shall  be 
discharged,  bailed,  or  remanded,  as  such  court  or  officer  shall  di- 
rect—JUJ,  469,  §  38. 

The  return  to  the  habeas  corpus  made  by  the  sheriff  must  state 
plainly  and  unequivocally : 

Whether  he  have,  or  have  not,  the  party  in  his  custody,  or  un- 
der his  power  or  restraint: 

If  he  have  the  party  in  his  custody  or  power,  or  under  his  con- 
stramt,  the  authority  and  true  cause  of  such  imprisonment  or  re- 
straint, setting  forth  the  same  at  large: 

If  the  party  be  detained  by  virtue  of  any  writ,  warrant,  or  other 
written  authority,  a  copy  thereof  shall  be  annexed  to  the  return; 
and  the  original  shall  be  produced  and  exhibited  on  the  return  of 
the  writ  to  the  court  or  officer  before  whom  the  same  is  return- 
able. 

If  the  person  upon  whom  the  writ  is  served  shall  have  had  the 
party  in  his  power  or  custody,  or  under  his  restramt,  at  any  time 
prior  or  subsequent  to  the  date  of  the  writ,  but  has  transferred 
such  custody  or  restraint  to  another,  the  retum  shall  state  particu- 
larly to  whom,  at  what  time,  for  what  cause,  and  by  what  au- 
thority such  transfer  took  place. 

The  retum  must  be  signed  by  the  person  making  the  same ; 
except  where  such  person  is  a  sworn  public  officer,  and  shall 
make  his  return*  in  his  official  esqpacity,  it  shall  be  verified  by  his 
oath.— iWa,  468,  §  34 

In  case  the  party  named  in  the  writ  cannot  be  produced  by  the 
officer,  in  consequence  of  his  being  infirm  or  sick,  the  officer  or 
person  must  state  such  to  be  the  fact  in  his  return  to  the  writ,  and 
must  verily  the  same  by  his  oath. — Ibidf4t71y  §  61. 

The  sheriff,  if  he  is  impeded  or  prevented  by  any  force  firom 
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executing  the  writ,  may  call  to  his  aid  the  power  of  the  county, 
as  in  other  cases  of  re^ance  to  his  authority. — Ibid,  469,  §  39. 

If  the  sheriff,  for  the  purpose  of  eluding  the  service  of  the  writ, 
or  to  avoid  the  same,  shall  transfer  the  prisoner  from  his  custody, 
or  place  him  under  the  power  or  control  of  another,  or  conceal 
him,  or  change  the  place  of  his  confinement,  he  shall  be  guilty  of 
a  misdemeanor.  {Ibidj  473,  §  64.)  This  is  in  cases  where  the 
prisoner  is  only  entitled  to  the  writ  And  the  next  section  im> 
poses  the  like  penalty  for  the  like  acts  after  the  writ  has  been  ac- 
tuaUy  issued. 

If  the  sheriff  refuses  to  deliver  a  copy  of  any  order,  warrant, 
process,  or  authority,  by  which  he  detains  any  person,  to  any  one 
who  shall  demand  such  copy,  and  tender  the  fees  of  making  the 
same,  he  shall  forfeit  the  sum  of  two  hundred  dollars  to  the  per* 
son  so  detained. — Ibid^  475,  §  74. 

The  provisions  of  the  common  law  in  regard  to  the  writ  of  ha- 
beas corpus  are  abrogated,  except  so  much  and  such  parts  thereof 
as  are  necessary  to  carry  into  full  effect  the  provisions  of  the  statute 
iipon  that  subject — Ibidi  §  76. 

The  omission  of  the  words,  to  testify ,  in  a  habeas  corpus  ad 
testificandum,  is  not  material.  So  though  it  do  not  specify  a  place 
of  return  within  the  county,  as  at  the  office  of  the  first  judge — ^for 
this  is  to  be  intended.  And  the  alteration  of  the  writ  after  it  is 
executed,  without  the  knowledge  or  privity  of  the  sheriff,  will 
not  deprive  him  of  the  right  to  give  it  in  evidence  for  his  justifica-  • 
tion,  though  such  alteration  be  made  by  the  deputy  who  executed 
it  If  a  habeas  corpus  ad  testificandum  be  issued  by  an  officer  of 
competent  authority,  and  be  not  void  on  its  face,  <the  sheriff  is 
bound  to  obey  it — 6  Coioen,  176. 

It  is  said  in  general,  that  upon  the  return  of  the  habeas  corpus 
the  cause  of  the  imprisonment  ought  to  appear  as  specifically  to 
the  court  or  judge  before  whom  it  is  returned,  as  it  did  to  the  court 
or  person  authorized  to  commit  For  if  the  commitment  be  against 
law,  as  being  made  by  one  who  had  no  jurisdiction,  or  for  a  mat- 
ter for  which  by  law  no  man  ought  to  be  punished,  the  court  are 
to  discharge  him,  and  therefore  the  certainty  of  the  commitment 
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ought  to  appear ;  and  the  commitment  is  liable  to  the  same  ob- 
jection when  the  cause  is  so  loosely  set  forth,  that  the  court  can- 
not adjudge  whether  it  were  reasonable  ground  of  imprisonment 
or  not— 1  Vaugh.y  137 ;  Daug.^  159 ;  5  Term  Rep.,  89. 

The  above,  with  the  statutory  provisions,  contain,  we  believe,  a 
fiill  and  comprehensive  view  of  the  duties  of  the  sheriff  in  execut- 
ing this  important  writ,  and  a  correct  exposition  of  the  law  upon 
the  subject  The  officer  will  be  enabled  at  once  to  discover  what 
is  required  of  him  in  regard  to  this  part  of  his  official  duty,  and  to 
avoid  incurring  any  penalty  by  omissions. 


1 


CHAPTER  X. 


Writ  of  Replevin. 

The  action  of  replevin,  say  the  revisers  in-  their  notes,  in  many 
cases,  one  of  the  most  useful  known  to  our  law,  is  at  the  same 
time  one  of  the  most  difficaU  and  perplexing:  The  object  of  the 
revised  statutes,  therefore,  was  to  simplify  the  practice,  and  to 
prevent  unnecessary  and  vexatious  expenses  and  delay.  This  in  a 
great  measure  has  been  accomplished.  The  action  has  also  been 
so  extended,  as  to  make  it  a  substitute  for  detinue,  and  a  concur- 
rent remedy,  in  all  cases  of  the  unlawful  caption  or  detention  of 
personal  property,  with  trespass  and  trover.  In  order  to  remedy 
the  numerous  defects  found  in  the  then  existing  practice,  and  to 
carry  out  the  new  principles  introduced  in  the  action,  it  became 
neccessary  to  make  express  provision  for  most  of  the  procedings 
in  the  cause. — 3  R.  S.,  767. 

The  sheriff  is  so  important  an  actor  in  replevin,  and  so  mate- 
rially interested  in  some  of  the  proceedii^  of  the  suit,  that  a  short 
view  of  the  general  objects  of  the  action  itself,  becomes  necessary 
and  proper,  if  not  useful.  The  sheriff  not  only  executes  the  pro* 
cess  in  the  action  but  a  part  of  the  business  transacted  applies  to 
his  discretion. 

At  common  law,  the  action  of  replevin  lay  to  recover  goods 
which  had  been  tortiously  taken,  together  with  damages  for  their 
detention,  and  was  confined  to  cases  where  trespass  would  have 
been  sustainable  on  account  of  the  tortiousness  of  the  original 
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r.  {7  John.  Rep.,  140;  17  ibidy  116;  10ibid,369.)  Where 
the  taking  was  lawful  and  the  subsequent  conyersion  alone  formed 
the  ground  of  the  action^  detinue  was  the  only  remedy  hy  which 
the  articles^  in  specie,  could  be  recorered.  They  were  both  pos- 
sessory actions,  the  former,  however,  bemg  governed  by  the  prin- 
ciples appUcable  to  trespass,  de  bonis  asportaiisy  and  the  latter  by 
those  applicable  to  trover.  The  action  of  detinue  has  however 
been  abolished,  (2  R.  S.,  2d  ed.,  456,  §  15,)  and  that  of  replevin 
has  been  extended  to  all  cases  where  goods  or  chattels  have  been 
wrongfully  taken  or  detained,  as  well  as  to  all  cases  where  exe- 
cutors, or  persons  suing  in  autre  droit  are  authorized  to  maintain 
trespass.— 2  liid,  430,  §  12 ;  Grah.  Pm.,  85. 

The  statute  I^  giving  the  action  of  replevin  when  the  goods 
are  wrongfully  detained,  has  altered  the  law,  as  it  was  consider- 
ed in  this  state,  before  the  revision.  In  the  case 'of  Gardner  v. 
Campbdlf  (15  John.  Rep^,  402,)  it  was  decided  that  when  the 
original  possession  of  the  defendant  was  lawful,  but  the  subse- 
quent detention  was  ill^al,  that  replevin  would  not  lie.  Li  dis- 
cussing this  question  under  the  former  law,  the  court  say  that, 
were  they  then  for  the  first  time,  in  the  case  at  bar  to  give  a  con- 
struction to  the  old  statute,  (1  jR.  Zb,  91,)  they  should  decide 
that  replevin  could  be  sustained  for  the  illegal  detention  of  goods, 
where  the  defendant's  possession  was  originally  lawful.  But  they 
*  were  govemeJi  by  the  case  above  mentioned,  of  Gardner  v.  Camp^ 
hdlj  and  decided  this  point  agreeably  to  the  law  then  establish- 
ed.—! Wenddlj  114 

But  in  Massachusetts,  the  rule  has  ever  been  the  same  as  the 
revised  statutes  have  established  it  The  point  was  distinctly  pre- 
sented  to  th^  court  in  the  case  of  Baker  v.  FaleSy  (16  Mass.  Rep., 
14:7 y)  and  it  was  decided  that  where  the  original  taking  was  law- 
fid,  but  the  subsequent  detention  contrary  to  law,  replevin  could 
be  sustained. 

But  replevin  will  not  lie  for  property  taken  by  virtue  of  a  war- 
rant for  the  collection  of  a  tax,  assessment  or  fine  in  pursuance 
of  any  statute  of  the  state.  (2jR.jS.,2de(i.,430,§4.)  Nor  will  it  lie 
at  the  suit  of  a  defendant  in  an  execution  or  attachment  to  recover 
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goods  or  chattels  seized  by  virtue  thereof,  unless  such  goods  ct 
chattels  are  exempted  by  law  from  such  execution  or  attachment ; 
and  it  will  not  lie  for  such  goods  or  chattels  at  the  suit  of  any 
other  person,  unless  he  has  at  the  time  a  right  to  reduce  into  his 
possession  the  goods  taken. — 2  Ibidy  §  5« 

This  last  section  is  an  enactment  of  the  common  law  principle 
as  it  stood  before  the  revision.  It  has  always  heeai  understood 
that  when  goods  were  in  the  custody  of  the  law,  that  is,  held  fay 
virtue  of  any  regular  legal  process,  they  could  not  be  r^levied 
from  the  officer.  This  doctrine  was  established  in  the  case  of 
Clark  V.  Skinner  ;  (20  John.  Rep.y  467,)  and  the  case  itself  af- 
fords a  clear  explanation  of  the  meaning  of  the  above  provisicn 
of  the  statute,  and  of  the  principle  as  it  then  stood  at  common 
law.  The  judge  who  then  delivered  the  opinion  of  the  court, 
said : — ^By  goods  taken  in  execution,  I  understand  goods  right* 
fully  taken  in  obedience  to  the  writ ;  but  if  through  design  or 
mistake  the  officer  take  goods  which  are  not  the  property  of  the 
defendant  in  the  execution  he  is  a  trespasser,  and  such  goods 
were  never  taken  in  execution  in  the  true  soise  of  the  rule  laid 
down  by  Baron  Comyn.  (6  Comyn  Dig.  RepUim,  D.)  Credi* 
tors  who  have  not  indannified  the  officer,  have  no  right  to  com- 
plain of  the  delay  of  a  replevin,  and  as  regards  the  interest  of 
creditors  who  indemnify  no  greater  inconvenience  can  result  frcNn 
the  action  of  replevin  then  from  a  suit  in  trespass  against  the  of* 
ficer  who  levies. 

The  loose  dicfa,  and  apparent  contradiction  and  confiunon  of 
ideas,  in  many  of  the  reported  cases  on  this  point,  have  arisen 
from  the  want  of  precision  of  language,  or  the  misapplication  of 
the  phrase  that  ^'  goods  cannot  be  taken  from  the  custody  of  the 
law.''  Sir  Edward  Ccdce  says,  '^a  replevin  lies  where  goods  are 
distrained,"  thus  giving  an  example  for  a  definition,  and  even  the 
learned  and  discrimmating  Sir  William  Blackstone  was  led  into 
the  error  that,  replevin  lies  ^'  only  in  the  instance  of  an  unlawful 
taking,  that  of  wrongful  distress."  (3  Black  ConUf  146.)  Banm 
Gilbert  says,  a  replevin  is  a  judicial  writ  to  the  sheriff,  complain- 
ing of  an  unjust  taking  and  detention  of  goods  and  chattels. 
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{GUb.  Sep.,  53.)  In  Baker  v.  Fales,  (16  Mass.  Rep.,  147,)  it 
'was  held  that  replevin  lies  for  a  wrongful  detention  of  goods,  al- 
though the  original  taking  was  justifiable.  In  Shannon  y.  S/um'' 
non,  (1  Sch.  Sf  Lef.,  324)  Lord  Rosendale  holds  that  there  must 
be  an  unlawful  takmg  from  the  possession  of  the  plaintiff  to  main- 
tain a  replevin.  But  the  question  is,  what  is  meant  by  possession 
in  such  a  case  ?  I  understand  by  it,  not  the  actual  but  the  con- 
structive possession  of  the  owner ;  and  by  a  constructive  posses- 
sion I  mean  the  right  to  reduce  the  chattels  to  immediate  posses- 
sion. If  the  plaintiff  in  replevin  shows  a  possession  in  himself  or 
his  bailiff,  the  law  then  casts  the  onus  probandij  or  weight  of 
proof,  upon  the  defmdant  as  to  the  property.  In  the  case  of 
Thompecn  v.  BuUany  Chief  Justice  Thompson  said,  '^  as  a  gene- 
ral principle,  it  is  undoubtedly  true  that  goods  taken  in  execution 
are  in  the  custody  of  the  law;  and  it  would  be  repugnant  to 
sound  principles  to  permit  them  to  be  taken  out  of  such  custody, 
when  an  officer  has  found  them  in,  and  taken  them  out  of  the 
possession  of  the  defendant  in  the  execution."  But  in  that  case 
the  goods  were  taken  while  in  the  possession  of  the  plaintiff  in 
replevin,  who  was  not  defendant  in  the  execution,  and  the  gene- 
ral rule  as  laid  down  by  the  Chief  Justice,  had  no  necessary  appli- 
cation to  that  case.  In  the  case  of  Gardner  v.  Campbdl,  (15 
John.  Rep.f)  this  court  recognized  the  rule  as  laid  down  in  Thomp^ 
son  V.  Button,  and  gave  it  its  proper  application ;  that  is,  to  a 
case  where  the  defendant  in  the  execution  brought  replevin 
against  the  officer,  and  it  was  held  not  to  lie.  In  Thompson  v. 
Button,  (14,  /•  R.  86,)  CL  J.  Thompson  also  remarks,  that  <^  the 
utmost  extent  to  which  the  case  of  Pangbum  v.  Partridge  (7 
Joi&n.  Rep.,  140,)  can  be  carried,  is  to  permit  replevin  to  lie  where 
an  action  of  trespass  might  be  brought."  That  is  precisely  the 
extent  to  whicH  the  ancient  authorities  sanction  the  doctrme. 

The  general  rule  was,  that  the  plaintiff  in  replevin  must  have  a 
general  or  special  property  in  him  at  the  time  of  the  unlawful  tak- 
ing of  which  he  complains ;  that  is,  he  must  have  either  the  actu- 
al possession,  or  th^  right  of  reducing  it  to  his  actual  possession 
at  the  time,  of  the  wrongful  taking.    Sir  Edward  Coke  says,  ^  it 
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is  a  general  rule  that  the  plaintiff  must  have  the  property  of  the 
goods  in  him  at  the  time  of  the  taking.  But  yet  if  the  goods  of 
the  villein  be  distrained,  the  lord  of  the  vill^  shall  have  a  reple- 
vy ;  because  the  bringing  of  the  replevy  amounts  to  a  claim  in 
law;  and  vests  the  property  in  the  plamtifF.'*  (Co.  Zrff.,  145,  b.) 
Bacon  says  "  not  only  a  general  property  which  every  owner  has, 
but  also  a  special  property,  such  as  a  person  has  who  has  goods 
pledged  to  him,  &c.,  is  sufficient  to  maintain  a  replevin;  and  in 
such  like  cases  either  party  may  bring  replevin.  {Bac.  Mr.y  tii, 
Repleviny  F.)  The  same  is  again  said  in  the  case  of  Clark  v* 
Skinner y  above  cited. 

In  the  case  now  before  us,  the  plaintiff  in  replevin,  bad  not 
a  general  and  absolute  property  in  the  goods  at  the  time  of  the 
seizure,  but  in  my  judgment  he  had  not  even  parted  with  the  ac- 
tual possession  of  them.  The  testimony  of  John  Clarky  the  only 
witness  upon  that  point  is,  that  at  the  time  of  levy  and  seiziire 
by  Skinner^  he  (the  witness  came  to  Waterloo,  on  business  for 
his  son,  (the  plaintiff,)  and  had  the  plsdntiff's  horse,  cutter  and 
harness ;  and  drove  them  tmder  a  shed,  and  went  to  Mr.  Slaek^s 
for  boot  binding  for  Ins  son,  the  plaintiff;  and  while  so  under  the 
shed  the  defendant  seized  the  horse,  &c,  under  the  execution 
against  John  Clark.^^  There  was  no  lending,  no  letting  for  hire, 
nor  any  kind  of  bailment  of  the  chattels  to  John  Clark.  He  was 
not  only  in  use  of  the  plaintiff's  property,  but  he  was  using  it  in 
the  busmess  and  employment  of  the  plaintiff,  at  the  time  of  the 
levy.  Suppose  a  fi.  fa.,  against  a  labourer,  who  is  employed  by 
me  to  plough  my  land  with  my  horses,  or  against  a  stage  driver 
on  the  highway;  can  it  be  contended,  that  the  horses  at  the 
plough,  or  with  the  post  coach  on  the  highway,  are  not  in  the  ac* 
actual  possession  of  the  proprietors  ?  Or  if  entrusting  a  chattel  to 
a  servant  to  be  used  in  the  business  and  employment  of  the  own* 
er,  be  in  any  sense  a  bailment,  can  the  doctrine  be  endured,  that  * 
it  cannot  be  replevied  by  the  owner  if  taken  on  an  execution 
against  the  servant  whilst  so  using  it  ? 

If  goods  be  taken  on  a  fi.  fa.,  as  the  property  of  the  defendant 
named  in  the  execution,  and  the  writ  is  from  a  court  of  competeni 


WRIT   OP   REPLEVIN.  275 

jurisdiction,  &nd  not  Toid  for  any  defects  on  its  face^  the  officer,  as 
against  such  defendant,  is  never  a  trespasser  nor  a  wrong  doer. 
As  to  such  defendant,  the  property  is  in  the  custody  of  the  law, 
and  he  is  concluded  by  the  judgment  against  him.  To  allow  him  to 
question  the  validity  of  the  seizure  in  an  action  of  replevin,  would 
indeed,  be  against  public  policy ;  for  it  would  l^  moving  in  a 
circle,  and  the  creditor  would  never  receive  the  fruits  of  his  exe- 
cution. But  such  reasoning  has  no  application  to  the  rights  of  a 
stranger  whose  property  has  been  verongfully  taken  on  an  execu- 
tion against  another  person. 

And  in  every  adjudged  case  that  I  have  found,  when  it  was 
held  that  goods  taken  in  execution,  or  goods  in  the  custody  of  the 
law  could  not  be  replevied,  that  doctrine  has  been  applied  to  ca- 
KS  where  the  defendant  in  the  execution  was  plaintiff  in  the  re- 
plevin, and  to  none  other.— 20  John.  Rep.y  467. 

The  same  doctrine  has  been  held  in  a  late  case  by  the  supreme 
court  of  this  state,  (2  Wenddl,  280,)  upon  the  principle  of  the 
case  above  cited.  The  court  say :  The  plaintiff  having  the  pro- 
perty in  the  goods  in  question,  had  the  constructive  possession : 
for  the  property  draves  the  possession. 

The  foUovdng  decision  has  been  made  upon  that  part  of  the 
statute  which  provides  ^*  that  no  replevin  will  lie  for  any  property 
taken  by  virtue  of  any  tax,  assessment  or  fine  in  pursuaqpe  of  any 
statute  of  this  state.''    (See  AppeTidix.) 

Motion  for  a  mandatnus.  Groatj  as  president  of  a  court-mar- 
tial issued  a  warrant  directmg  the  collection  of  a  military  fine  of 
four  dollars,  from  H.  Hammond,  a  member  of  the  society  called 
SItakert.  The  warrant  was  executed  by  Enos,  a  constable,  by 
levying  upon  property  belonging  to  the  society  of  Shakers,  and 
two  of  its  members  caused  the  property  to  be  replevied  by  plaint 
returnable  in  the  Albany  common  pleas.  Groat  dndEnos  being 
made  defendants  in  the  replevin,  moved  the  court  to  set  aside  the 
plaint,  which  they  refused  on  the  ground  that  it  was  not  shewn 
that  Hammond  had  been  summoned  to  appear  before  the  court- 
martial  to  shew  cause  against  the  fine. 

By  the  court,  Savage,  Chief  Justice.    The  revised  statutes  t>ro- 
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vide  that  no  replevin  shall  lie  for  any  property  taken  by  virtue  of 
any  warrant  for  the  collection  of  any  tax,  assessment  or  fine,  in 
pursuance  of  any  statute  of  Ihis  state.  The  common  pleas  sup- 
posed that  they  had  the  right  upon  the  motion  before  them  to  in- 
quire into  the  regularity  of  the  proceedings  of  the  court-martial, 
which  I  apprehend  is  a  mistake.  If  it  appears  upcm  the  face  of 
the  warrant  in  the  possession  of  the  officer  that  he  is  authorised 
to  collect  any  tax,  assessment  or  fine,  replevin  is  not  the  proper 
remedy  to  correct  his  mistakes  or  trespasses.  The  warrant  upon 
the  face  of  it  authorised  the  officer  to  take  the  property  of  JEfom- 
mond ;  it  refers  to  and  purports  to  be  in  pursuance  of  a  statute  of 
this  state.  The  officer  took  property  belonging  to  the  society  g( 
which  Hamnumd  was  a  member ;  whether  he  had  a  right  to  take  it 
or  not,  is  not  to  be  inquired  into  on  this  motion,  nor  in  this  action. 
The  legislature  have  thought  proper  to  say,  that  replevin  shall  not 
be  brought  in  such  a  case ;  any  other  appropriate  remedy  may  be 
resorted  to.  The  same  provision  is  found  in  the  revised  laws  of 
1813,  (2  Rev.  Laws,  95,  §  12,)  and  also  m  the  revision  of  1801. 
(2  Kent  fy  Raddiff,  102,  ^  12.)  The  object  of  the  legislature  was 
no  doubt  to  prevent  delay  in  collecting  taxes,  assessments,  and 
fines ;  and  if  any  error  or  irregularity  occurs  in  the  proceeding, 
the  party  complaining  must  adopt  some  other  form  of  action.  A 
peremptory  mandamus  is  granted. — 7  Wendell,  485. 

And  although,  by  the  Revised  Statutes,  the  action  of  detenue 
is  abolished,  and  the  remedy  by  replevin  so  extended  as  to  in- 
clude cases  of  the  wrongful  detention,  as  well  as  wrongful  taking 
of  goods ;  yet  the  distinction  between  taking  and  detention  must 
be  kept  up  both  in  the  writ  and  declaration.  Therefore  where 
an  officer  by  virtue  of  an  execution  levies  upon  personal  property 
which  has  been  mortgaged,  but  which  remans  in  the  possession 
of  the  mortgagor,  the  money  not  having  become  due,  and  reple- 
vin is  brought  against  him  for  asserting  his  claim  under  such 
levy,  and  refusing  to  surrender  the  property  after  the  mortgage 
money  has  become  due,  the  plaintiff  must  declare  for  the  detea* 
tlon,  and  not  for  the  taking  of  the  property.— 17  WemL,  53 ; 
19ibui,498;  23tKd,372. 
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Tbe  above  authorities  having  sufficiently  explained  the  nature 
of  the  action,  we  will  now  attend  to  the  sheriff's  duties  in  the 
execution  of  the  writ  or  replevin.  The  Revised  Statutes,  whilst 
they  have  enlarged  the  benefits  of  the  action  of  replevin,  have 
stripped  it  of  joQOst  of  the  technicalities  by  which  it  was  surrounded 
by  common  law,  and  greatly  simplified  the  proceeding  by  which  it 
is  to  be  enforced.  In  further  treating  the  subject  therefore,  we 
are  necessarily  confined  to  the  proceedings  as  pointed  out  by  sta- 
tute. 

Actions  of  replevin  must,  in  all  cases,  be  commenced  by  writ, 
which  shall  be  issued  out  of  the  court  in  which  it  shall  be  made 
returnable,  and  shall  be  substantially  as  follows : 
The  people,  &c.,  to  the  sheriff,  &c.. 

Whereas,  A  B  complains  that  C  D  has  taken  and  does  unjustly 
detain  [or  does  unjustly  detain,  as  the  case  may  be]  one  horsey, 
one  cow,  and  five  sheep,  [or  one  ore  silver  tanl^ard,  one  maho- 
gany table,  and  six  chairs,  &c.,  particularly  describing  the  goods 
and  chattels  to  be  replevied,]  therefore,  we  command  you,  that 
if  the  said  A  B  shall  give  you  security  as  required  by  law,  to 
prosecute  his  said  complaint,  and  to  return  the  aforesaid  goods 
and  chattels,  if  return  thereof  shall  be  adjudged,  and  to  pay  all 
such  sums  of  money  as  may  be  recovered  against  him  hereupon, 
that  you  cause  the  same  goods  and  chattels  to  be  replevied  and 
delivered  to  the  said  A  B  without  delay ;  and  also  that  you  summon 
the  said  C  D  to  appear  before  our  justices  of  the  supreme  court 
of  judicative  at  the  Capitol,  in  the  ci^  of  Albany,  [or  before  the 

judges  of  the  court  of  common  pleas,  &c.,]  on  the day  of 

next,  £8ome  day  on  which  writs  in  personal  actions  may  be 

made  returnable,]  to  answer  the  said  A  B  in  the  premises.  And 
in  case  you  cannot  find  the  aforesaid  goods  and  chattels  within 
your  county  so  as  to  replevy  the  same  as  you  are  above  com- 
manded, then  we  do  further  command  you  that  you  take  the  body 
of  the  said  C  D,  and  that  you  have  him  before  our  said  justices, 
(or  the  said  judges,)  at  the  place  and  on  the  day  above  mention- 
ed, to  answer  the  said  A  B  in  the  premises.  Witness,  &c  (2 
H  5.,  2d  ed.,430,  §6.)    The  writ  must  describe  the  property  also 

18 
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vnUi  reasonable  certainty,  so  tbat  the  sheriff  may  know  what  he 
is  bound  to  deliver.  And  where  a  writ  was  sued  out  for  about 
four  hundred  tons  of  bog  ore,,  it  was  held  that  the  sheriff  was  not 
bound  to  deliver  seven  hundred  and  twenty  tons,  and  that  the 
sheriff  would  have  been  justifiable  in  refusng  to  execute  a  writ 
thus  vaguely  describing  the  property.  Where,  however,  the  she- 
riff did  execute  such  a  writ,  and  deliver  to  the  pisuntiff  seven 
hundred  and  twenty  tons  of  ore,  and  the  defendants  obtained 
judgment  of  return,  and  executed  a  writ  of  inquiry  to  assess  the 
value  of  the  property  and  damages  for  detention,  it  was  held  (hat 
it  was  competent  for  the  plaintiff  to  show  in  mitigation,  that 
shortly  after  the  deliveiy  of  the  property  to  him,  the  defendants 
re-possessed  themselves  of  the  greater  part  thereo£  ( 13  iVendeUf 
496.)  The  writ  must  be  Greeted,  tested,  sealed,  and  made  re- 
turnable as  in  ordinary  actions. 

The  writ  cannot,  however,  be  executed  in  any  case,  unless 
the  following  provisions  are  complied  with : 

L  An  affidavit  must  be  made  by  the  plaintiff  in  the  action,  or 
by  some  one  in  his  behalf,  stating  that  the  plaintiff  in  such  ac- 
tion is  the  owner  of  the  property  described  in  the  writ,  or  that 
he  is  then  lawfully  entitled  to  the  possession  of  the  same,  and 
that  the  same  has  not  been  taken  for  any  tax,  assessment  or  fine, 
levied  by  virtue  of  any  law  of  this  state,  nor  sd2ed  under  any 
execution  or  attachment  against  the  goods  and  chattels  of  such 
plaintiff,  liable  to  execution.  The  affidavit  must  be  sworn  to  be- 
fore some  proper  officer,  and  must  be  annexed  or  delivered  wid^ 
ihe  wrii  (Such  affidavit  cannot  be  taken  before  the  sheriff  or 
coroner,  but  it  must  be  before  a  person  duly  authorized  to  admin- 
ister oaths,  such  as  any  judge  of  any  court  of  record,  any  cir- 
cuit judge,  supreme  court  comnusmoner,  commissioner  of  deeds, 
or  derk  of  any  cotirt  of  record.)— 2  R.  5.,  2d  ed.,  SlS,  §  60. 

2.  The  plaintiff  in  the  action,  or  some  one  in  his  behalf,  shall 
execute  a  bond  to  the  sheriff,  or  other  officer  to  whom  the  writ 
IS  directed,  vrith  the  addition  of  his  name  of  office,  with  soft- 
aent  sureties  to  be  approved  by  such  sheriff,  m  a  penalty  it  least 
dwible  flie  value  of  the  property  specified  in  the  writ,  vMdch  vm« 
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hie  diall  be  ascertamed  by  the  oath  of  one  or  more  dianterested 
witnesses  to  be  sWom  end  examined  by  the  sheriff.  Such  bond 
AnJl  be  conditioned  that  the  plaintiff  will  prosecute  the  suit  to 
^ect,  and  without  delay^  and  that  if  the  defendant  recover  judg- 
ment against  him  in  the  action,  he  will  return  the  same  property, 
if  return  tibereof  be  adjudged,  and  will  pay  to  the  defendant  all 
suc^  sums  of  money  as  may  be  recovered  agaiitot  him  by  such  de- 
fendant in  the  said  action,  for  any  cause  whatever.  (2  R.  S.,  2d 
ed.,  4d0,  i  If.)  The  first  sobcBvision  of  this  section  of  iStte  sta- 
tute is  new,  and  was  intended  to  prevent  the  improper  use  which 
Was  sometimes  made  of  the  writ,  and  to  jtistify  the  arrest  of  the 
defendant  The  tecond  subfivision  is  intended  as  a  substitute  for 
the  two  bonds  prescribed  by  the  then  existing  statute.  To  pro- 
duce uniformity  it  the  practice,  and  to  guard  the  rights  of  per- 
sons in  possession  of  property,  tiie  bond  is  required  as  an  indis- 
pensable pre-tequisite  in  all  cases,  and  the  condition  is  made  the 
same  in  alL  The  condition  of  the  bond  is  also  considerably  ex- 
i&aied  from  what  it  Was  foninelrly,  so  as  to  tfiake  it  a  securilynot 
only  for  the  return  of  the  goods,  but  for  damages  and  costs,  and 
slso  for  tiie  value  of  the  goods,  or  the  amount  of  the  rent  in  ar- 
rear,  whete  the  defendant  elects  to  take  juc^ment  in  that  Warf  , 
under  the  pifovimons  contained  in  a  subsequait  part  of  the  title. 
This  extension  of  tiie  bond  was  considered  perfectly  just,  as  the 
damages  and  costs  may  often  much  exceed  the  value  of  the  pro- 
perty. {See  Reviser^  notesj  8  JS.  jST.,  769.)  Under  this  provi- 
sion it  was  in  one  case  held  that  the  sheriff  may  accept  a  reple- 
vin bond  trifli  only  one  Surety  at  Us  p«iL  (16  Wendett,  647.) 
The  de^on  in  this  case,  however,  was  mibsequently  reviewed  by 
ihe  Chief  Justice  in  the  catfe  of  Smithy  Herrick,  v.  JtkFaU  4r 
MeMettenj  (18  id.,  621,)  in  whidi  a  motion  was  made  to  qoash  a 
writ  of  replevin,  on  the  ground  among  otheM  that  the  sheriff  had 
taken  a  bond  urith  only  one  Surety ;  and  the  Chief  Justice  hdd 
tihat  it  was  (he  duty  of  the  Aeriff  to  reqiure  at  least  two  smreties, 
ind  granted  the  motion  to  <iuash  the  vmt  unless  the  pilainfiffwilUn 
fldr^  days  ffled  a  new  bond  iirith  at  leib^  two  sureties,  wIk^ 
jM^,  ftc,  observing  that  the  ease  of  JEei^  ▼•  JEIi^  (6  JfMi; 
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547)  was  decided,  principally  on  the  ground  that  there  the  motion 
was  to  set  aside  a  default,  and  on  such  a  motion,  after  a  party 
had  slept  upon  his  rights,  the  court  refused  to  quash  the  writ. 
This  decision  has  been  confirmed  by  the  subsequent  decLnons  in 
Hawley  v.  BateSy  (19  /bid,  632,)  and  in  Whaling  y.  Shales.  (20 
Ilidf  673.)  So  that  it  is  now  well  settled  that  the  dierifif  can- 
not take  less  than  two  sureties  in  the  bond.  And  where  there 
is  but  one  surety  the  defendant  may  move  to  set  aside  the  pro- 
ceecBngs,  and  is  not  bound  to  except  (Ibid,  674.)  But  where 
a  replevin  bond  is  imperfect  in  itself,  and  executed  with  but  one 
surety,  it  will  be  amended  after  service  of  the  writ  upon  payment 
of  the  costs  of  motion  to  set  aside  the  proceedings ;  and  by  filing 
a  new  bond  with  sureties  and  the  sureties  justifyii^.  (19  Ihid^ 
632 ;  20  ibid,  67a)  If  the  sheriff  wholly  omit  to  take  sureties, 
he  is  still  liable  as  at  common  law,  but  then  the  omisaon  should 
be  directly  and  distinctly  alledged ;  if  the  declaration  in  this  re- 
spect be  equivocal,  it  will  be  adjudged  defective.  (19  IhUy  631.) 
And  in  justifying  the  taking  of  property  by  a  sheriff  under  a  writ 
of  replevm,  it  must  be  averred  that  a  bond  for  the  return  of  the 
property  was  delivered  with  the  writ  to  the  sheriff;  it  is  an  indis- 
pensable pre-requisite  in  all  cases  to  the  execution  of  the  writ; 
(19  WmdeUy  283  ;  12  ibid,  294 ;)  it  is  no  bnger  optional  with 
the  sheriff  to  dispense  with  a  boiuL — 18  Wendelly  581. 

Upon  receipt  of  the  writ  and  of  the  affidavit  and  bond  above 
required,  the  sheriff  shall  forthwith  proceed  to  execute  the  writ 
by  delivering  possession  of  the  property  named  ther^  to  the 
plaintiff  or  his  authorized  agent,  and  by  summoning  the  defend- 
ant according  to  the  tenor  of  the  writ  {2R.  S.2d  ed.,  431,  § 
3*)  And  after  the  writ  is  executed  by  delivering  the  goods  to  the 
defendant,  he  never  can  recover  their  possesdon  except  upon  a 
judgment  in  that  case;  and  awrit  of  replevin  issued  by  a  defend- 
iant  to  obtain  a  redelivery  of  the  property  taken  finom  him  by  vir* 
tiie  of  a  writ  of  replevin  issued  against  him,  is  irregular,  and  will 
be  superseded  with  costs,  if  the  motion  be  made  before  the  return 
of  the  writ,  or  set  aside  if  after  the  return.  (6  Wend.,  71.)  And 
a  defendant  in  replevin,  who  puts  in  a  daim  of.property,  and 
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agrees  that  his  possession  shall  be  considered  the  possession  of  the 
aheriff  until  the  claim  be  tried,  is  estopped  from  denying  the  she* 
rifPs  possesion ;  and  on  demand  and  refusal  to  deliver  up  the  pro- 
perty, may  be  proceeded  against  by  action  of  replevin.  (23  W. 
K,  289.)  And  the  sheriflf  is  entitled  to  recover  the  fiill  value  of 
the  property.  The  action  is  for  the  benefit  of  the  plaintiff  in  the 
first  suit,  who  has  ^ven  a  bond  for  its  return,  and  upon  which  he 
stands  liable  for  the  value,  in  case  he  fail  in  his  action,  although 
there  has  been  no  deliverance  of  it  to  him. 

The  summons  must  be  served  on  the  defendant  by  delivering  to 
him  personally,  if  he  can  be  found,  a  brief  note  in  writing  signed 
by  the  officer  serving  the  same,  and  stating  the  name  of  the  plain- 
tiff in  the  writ,  and  his  attorney,  if  the  writ  be  prosecuted  by 
<Hie,  the  court  from  which  it  issued,  and  the  time  when  and  place 
where  the  defendant  is  required  to  appear ;  but  need  not  specify 
the  property  sought  to  be  recovered ;  (4  HiUy  637 ;)  if  he  cannot 
be  found,  it  may  be  served  by  leaving  at  his  usual  place  of  abode, 
with  his  wife  or  with  some  person  of  proper  age,  a  like  note  in 
writing.  (2  R.  5.,  2d  ed.,  431,  §  9.  This  provision  is  new  as 
to  the  mode  of  summoning  the  defendant.  The  ceremony  of  the 
former  summoners  was  considered  as  unnecessarily  expensive. — 
Rmsers"  notes,  3  R.  5.,  769. 

If  the  property  to  be  replevied,  or  any  part  thereof,  be  secured 
or  concealed  in  any  dwelling  house,  or  other  building  or  inclo* 
sure,  the  officer  shall  publicly  demand  deliverance  thereof,  and  if 
the  same  be  not  delivered  by  the  defendant  or  some  other  person' 
he  shall  cause  such  house,  building,  or  enclosure  to  be  broken 
open,  and  shall  make  replevin  accordmg  to  the  writ,  and  if  ne- 
cessary he  shall  take  to  his  asnstanoe  the  power  of  his  county^ — 
2/iul,2cie(L,431,§10. 

If  the  proper^  described  in  the  writ  have  been  removed  or 
concealed,  so  that  the  sheriff  cannot  make  delivery  thereof,  he 
diall  arrest  the  body  of  the  defendant,  and  keep  him  in  his  custo- 
dy as  on  a  capias  ad  respondendum  in  a  personal  action,  until  he 
shall  execute  the  bond  prescribed  in  the  next  section,  or  be  other- 
wise legally  discharged.  {Ibid,)    The  defendant  shall  be  entitled 
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to  be  diBcharged  from  such  lurrest  at  an j  time  bef<Mre  Ifinal  jn^* 
meat  shall  be  had  in  the  cause^  upon  executing  to  <he  oiCcer  vho 
shall  have  made  such  anrest^  ^n^jbi  the  addition  of  hisnameof  office, 
a  bond  in  a  penaltjr  of  at  le^st  double  the  value  of  the  property 
described  in  the  writ,  as  such  value  shall  have  been  ascertained 
by  such  officer,  in  the  manner  above  prescribed,  with  such  surer 
ties  as  shall  be  approved  bj  such  officer,  conditioned  that  such 
defendant  shall  abide  the  order  and  judgment  of  the  court  in  such 
action,  and  that  he  will  cause  special  bail  to  the  action  to  be  put 
in,  if  the  same  be  sequired.-r-iWd,  432,  §  12. 

Where  a  writ  of  repleiin  is  aued  out,  and  Ihe  whole  of  the 
property  claimed  be  not  found,  so  that  deliverance  may  be  made, 
the  plaintiff  is  not  bound  to  accept  part,  birt  may  cause  the  de- 
fendant to  be  arrested.  Apd  if  the  plaintiff  accept  part,  he  rnxf 
sue  out  an  alias  writ  of  replevm,  followed  by  a  pluries  to  obtain 
possession  of  the  residue;  but  there  must  be  no  delay  in  the  pro* 
secution  of  the  suit— 32  Wenddl,  602. 

According  to  the  old  mode  of  proceeding,  where  a  return  was 
made  that  part  of  the  goods  were  eloigned,  the  plaintiff  mi^t  &r 
ther  take  out  the  capias  in  vdthemam  tor  oO^  catde,  or  proceed 
for  damages  tot  the  part  not  found.  This  is  agreeable  to  the 
forms  as  given  in  the  books,  and  consistent  with  the  general 
course  of  proceeding  in  the  suit  Since  we  have  dispensed  with 
this  writ,  the  latter  is  the  only  remedy  left,  and  no  difficulty  is 
perceived  in  making  it  effectual.  Ifonlysomeofthegoods  are  tak- 
en, and  defendant  is  duly  summoned  to  appear  and  defend  the 
declaration  is  in  the  usual  formfor  uiyustly  taking  or  detaining, 
as  the  case  may  be,  the  whole  of  the  property  which  is  speci- 
fied therein.  No  change  in  this  respect  is  necessary.  Tlie  on* 
ly  variation  from  the  ordinary  mode  of  proceeding  would  be  at 
the  trial,  and  in  the  fonn  of  the  record.  If  the  plaintiff  recover 
he  is  entitled,  m  addition  to  damages  for  uiyustly  takmg  or  detain^ 
ing  the  part  replevied,  to  an  assessment  of  the  value  of  the  pro- 
perty not  found.  For  this  purpose  the  plaintiff  includes  the  whole 
m  lus  declaration.  (4  HiUf  67.)  If  the  defendant  succeed,  he  is 
entitled  to  a  return  cdy  of  the  articles  replened,  or  an 
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meat  of  the  value  thereof  together  with  damages  for  the  deten- 
tion. In  this  way,  the  whole  cause  of  action  is  disposed  of  in  a 
single  suit,  consistently  with  the  usual  course  of  proceeding 
therein,  and  with  perfect  justice  between  the  parties.  If  the  plain- 
tiff cannot  find  the  whole  of  the  propertjr,  he  is  not  bound,  how- 
ever, to  take  any  part  of  it^  except  at  his  election,  but  may  pro- 
ceed and  take  the  body.  Where  a  part  of  the  property  is  taken 
on  the  first  writ,  an  alias  or  pluries  should  not  be  required  as  es- 
sential to  the  regularity  of  the  proceedings.  If  the  plaintifl^  to 
avoid  delay,  chooses  to  go  on  upon  the  return  that  the  residue 
cannot  be  found  I  perceive  no  objection  to  the  practice.  The  de- 
fendant cannot  complain,  as  no  injury  can  thereby  result  to  him. 
Still  the  plaintiff  is  entitled  to  these  several  writs  to  obtain  the 
possession  of  the  whole  of  the  goods,  if  practicable,  but  there 
should  be  no  unnecessary  delay ;  and  should  it  intervene^  the 
court  will  take  measures  to  hasten  the  plamtiff.  (22  Wend.,  6102.) 
Thus  where  a  year  elapsed  after  the  return  of  the  first  writ,  by 
virtue  of  which  deliverance  was  made  of  three-fourths  of  the  pro- 
perty claimed,  and  no  farther  proceedings  were  had  on  the  part  of 
the  plaintiffs,  other  than  the  mere  suing  out  of  an  alias  and  pluries 
writs,  on  which  nothing  was  done,  it  was  held  that  third  per- 
sons standing  in  the  relation  of  assignees  to  the  defendants  might 
rule  the  plaintiff  to  declare  and  proceed  to  judgment  of  non  pi;os^ 
although  special  bail  had  not  been  filed. — Ibid. 

If  the  defendant*  or  any  other  person  who  may  be  in  posses* 
sion  of  the  goods  and  chattels  specified  in  the  writ,  shall  claim 
proper^  therein  or  any  part  thereof,  and  shall  pay  to  the  sheriff 
Jbis  fees,  and  the  fees  of  the  jury  for  trying  such  claim,  the  sheriff 
shall  take  the  goods  described  in  the  writ,  and  detain  them  in  his 
custody,  and  shall  forthwith  summon  a  jury  to  appear  before  him, 
at  such  time  and  place  as  he  shall  specify,  wluch  time  shall  be 
within  two  days  thereafter,  to  try  the  validity  of  such  claim.  (2 
JR.  9.,  2d  ed.,  432^  §  13.)  The  sheriff  shall  give  notice  to  the 
parties,  their  agents,  pr  attorneys,  of  the  time  and  place  at  which 
such  jury  will  appear;  at  which  time  he  shall  swear  the  jury  and 
such  proofs  and  allegations  as  the  parties  may  produce  shall  be 
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submitted  to  them.  {Ibid,  §  14)  Process  of  subpoena  may  be  is- 
sued under  the  seal  of  the  court  in  which  the  action  is  pending, 
to  compel  the  attendance  of  any  witness  before  the  sheriff  and  the 
jury,  in  the  same  manner,  and  with  the  like  efiect,  as  upon  the 
execution  of  writs  of  inquiry  in  personal  actions  3  and  the  sheriflf 
shall  have  pbwerto  administer  oaths  to  the  witnesses  produced. — 
Ibid. 

If  by  their  inquisition  the  jury  find  that  the  property  in  such 
goods  and  chattels,  is  not  in  the  person  claiming  them,  the  sheriff 
shall  forthwith  make  deliverance  to  the  plaintiff  in  the  replevin. 
{Ibidy  §  16.)  If  the  jury  find  that  the  property  in  such  goods 
and  chattels  is  in  the  person  who  shall  have  made  such  claim,  the 
sheriff  shall  not  deliver  the  same  unless  the  plaintiff  in  such  reple- 
vin, shall  indemnify  such  sheriff  to  his  satisfaction,  for  delivering 
the  property  clahned,  and  shall  refund  to  such  claimant  the  fees 
of  the  sheriff  and  jury,  required  to  be  paid  by  him  as  aforesaid;  in 
which  case  the  sheriff  may  deliver  the  said  property  to  such  plain- 
tiff:—2  R.  S.,  2d  ed.,  432  §  17. 

Any  sheriff  or  other  officer  to  whom  a  writ  of  replevin  may  be 
delivered,  who  shall  deliver  to  the  plaintiff*  any  goods  and  chat- 
tels, whidh  shall  have  been  claimed  as  above  provided,  with  due 
notice  of  such  claim,  and  before  the  same  is  inquired  into  and  de- 
cided according  to  law,  shall  forfeit  to  the  person  making  such 
claim  two  hundred  and  fifty  dollars,  beades  being  liable  for  all  da- 
mages l¥hich  such  person  may  have  sustained  by  such  deliveiy; 
which  damages  may  be  recovered  in  the  same  action  or  in  anoth* 
er  suit,  at  the  election  of  the  party. — 2  Ibid,  433,  §  18. 

Previous  to  the  amendment  of  the  statute  relative  to  replevins, 
the  sheriff,  on  a  writ  or  plaint  of  replevin,  bad  no  right  to  take 
possesion  of  the  goods,  where  a  claim  of  property  was  interposed, 
until  after  a  trial  of  such  claim  on  a  writ  de  prvprietate probanda; 
now  he  may  do  so,  but  he  must  within  two  days  summon  a  jury 
to  try  the  validity  of  such  claim.  "When  therefore  the  sheriff*,  on 
a  plaint  in  replevin  after  a  claim  of  property,  and  before  trial  of 
such  claim,  removed  goods  from  the  store  of  the  defendant  to  an 
adjoining  store  belonging  to  other  persons,  it  was  held,  notwith* 
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standing  the  removal,  no  deliverance  having  been  made,  that  the 
claim  was  in  season,  and  that  on  interposing  it,  the  defendant  was 
entitled  to  the  possession  of  the  property  until  the  claim  was  tried 
and  found  against  him,  and  that  the  sheriff  was  liable  as  a  tres- 
passer. (11  WendeUy  58.)  It  has  been  held  also  that  a  defendant 
in  replevin  may  interpose  a  claim  of  property,  in  the  thing  of 
which  deliverance  is  sought,  although  he  be  not  the  possessor 
thereof;  it  being  well  settled  that  a  party  having  a  special  pro- 
perty in  the  thing,  and  in  possesion  of  the  Same,  is  equally  with 
the  general  owner  entitled  to  interpose  such  claim.  The  sheriff 
has  no  discretion  whether  he  will  or  will  not  regard  a  clum  of 
property  made  by  the  defendant  in  the  replevin,  or  by  the  posses- 
sor; if  the  claim  be  made,  he  must  desist  from  making  deliver- 
ance until  it  be  Squired  into  by  a  jury  under  a  writ  de  proprie- 
tate  probanda.  A  sheriff  is  not  authorized  to  make  deliverance 
until  after  summons  of  the  defendant  in  replevin;  and  a  claim  of 
property  interposed  at  the  time  of  suiomons  is  in  season. — 8  TFen- 
dea,  667. 

Under  the  Revised  Statutes,  the  sheriff  takes  possession  of  the 
property  on  the  execution  of  the  writ  of  replevin,  and  the  defend- 
ant who  claims  property  in  the  goods  must  not  only  give  notice  of 
his  claim,  but  must  also  demand  a  trial  of  its  validity,  and  tender 
the  necessary  fees  of  the  officer  and  jury,  previous  to  the  delivery 
of  the  property  to  the  plaintiff 

In  the  case  o(  Miller  v.  FrcaMdnj  Slimff  of  Chenango^  (17 
Wefid.,  278,)  the  only  question  was,  whether  the  plaintiff  claimed 
the  property,  and  tendered  the  necessary  fees  in  season^  to  put  the 
deputy  of  the  defendant  in  fault  for  delivering  the  wagon  to  the 
plaintiff  in  replevin  before  the  claim  of  property  wto  tried.  The 
court,  per  Nelson,  CL  J.,  remark :  In  this  case  no  claim  of  prop- 
erty, within  the  meaning  of  the  statute,  or  tender,  or  offer  to  pay 
the  fees  were  made  until  after  the  property  had  been  delivered  to 
the  agent  of  the  plaintiff.  It  is  true,  the  defendant  in  the  reple- 
vin, claimed  the  property  in  the  wagon  before  and  at  the  time  it 
was  taken,  but  he  did  not  intimate  that  he  intended  to  have  the 
daim  tried^  nor  did  he  take  any  of  the  qecessary  steps  for  that 
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purpose.  The  officer,  sorely,  was  not  bound  to  keep  possession 
and  wait  his  conyeniaice.  Abundance  of  time  elapsed  after  ser- 
vice of  the  summons,  and  before  delivery  of  the  property  for  the 
making  of  the  claim  and  tender  of  the  fees.  The  officer  was  not 
bound  to  conform  the  execution  of  the  process  to  the  after  thoughts 
of  the  drfendant,  or  to  advice  obtained  by  him ;  indeed  we  do  not 
perceive  how  it  was  in  his  power  to  have  reclaimed  the  property 
from  the  agent,  after  it  had  been  dtlivered  to  him  in  the  regular 
execution  of  the  writ  We  have  already  decided  that  the  daim 
is  in  season  if  made  at  the  time  of  the  service  of  the  summons. 
This  secures  to  the  defendant  the  benefit  of  the  summary  trial  j^o* 
vided  by  law.  If  he  fail  to  avail  himself  of  it,  it  is  his  own 
fault  It  must  be  sought  within  the  time  required  by  sta- 
tute, and  not  at  the  convenience  of  the  party.  A  reasonable  time 
should  undoubtedly  be  given  to  procure  the  fees;  the  defendairt 
may  be  called  on  unexpectedly,  and  be  unprepared  to  pay  them ; 
but  in  such  case,  he  should  make  known  bis  desire  to  have  the  vali- 
dity of  Us  claim  tried,  and  ask  indulgence  for  the  payment  of  the 
fees.  This  at  least  he  should  do.  So  where  goods  were  removed  by 
virtue  of  a  writ  of  replevin  from  one  apartment  of  the  house  of 
the  defendant  to  another,  under  an  arrai^ement  that  such  remo- 
val Ao\M  have  the  like  effect  as  though  the  goods  were  taken  to 
the  house  of  a  third  person  and  a  claim  of  property  is  made,  but 
not  until  after  the  defendant  is  summcmed  and  the  goods  are  re- 
moved fix>m  one  apartment  to  the  other,  an  action  of  trespass  un- 
der the  statute  will  not  lie  against  the  officer  for  subsequently  car- 
rying off  such  goods  without  trying  the  claim.  (17  Wend.  Rep., 
518.)  After  the  sheriff  has  lawfully  dispossessed  the  party  of  the 
goods,  or  in  other  words  removed  them  out  of  his  possession  under 
and  by  virtue  of  the  writ,  the  claim  of  property  comes  too  late. 
This  principle  is  conceded  in  all  the  cases.  (2  Ibid,  345 ;  8  ibid, 
667;  11  ibid,  58.)  And  in  this  case  the  transaction  is  to  be  re- 
garded in  the  same  light  as  if  the  goods  had  been  removed  to  a 
ndghboring  store. 

If  the  goods  and  chattels  specified  in  the  writ  of  replevin,  have 
not  been  delivered  to  the  plaintiff,  he  may  proceed  in  the  acticm^ 
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ibr  the  recovery  of  the  said  goods  and  cfaattds  or  ibjt  rahe  there* 
o£r— 2  R.  S.,  2ded.y^33,^  19. 

The  sheriff  is  required  to  return  the  ^t  at  or  before  its  return 
day;  and  to  annex  to  it,  and  transoiit  with  it,  the  affidavit  de» 
liyered  to  him,  together  with  ihe  names  of  the  persons  who  were 

« 

sureties  in  the  bond  taken  by  him  for  the  plaiirtiff  with  their  ad- 
ditions, occupations,  and  place  of  reodence.  {Ibid,  §  SO.)  He 
is  also  reqmred  to  state  in  his  return,  in  what  manner  he  has  ez* 
eeuted  the  writ,  and  if  the  goods  and  chatteb  specified  in  it  haye 
not  been  replevied,  to  state  ike  cause  of  his  emission  to  make  de- 
hTerence  thereo£  {Ibid,  §  SI.)  If  the  defendant  has  been  ar- 
rested, and  has  been  discharged  £om  the  airest,  upon  4ie  eacecu«- 
tion  of  the  bond  prescribed,  the  sheriff  is  also  required  to  return 
the  names  of  the  sureties  in  the  bond,  with  Hbsar  additions,  occu* 
patiims,  and  places  of  residencc-r-J^  §  3S. 

The  plaintiff  may  except  to  the  sufficienqr  of  such  sureties, 
within  the  same  time,  and  in  the  like  manner,  as  is  provided  by 
law  for  excepting  to  bail  in  personal  actions  i  and  he  must  giye 
the  like  notice  thereof.  {lUip  4  83.)  If  no  execution  shall 
hare  been  entered  as  above  directed,  to  the  sureties  taken  by  the 
sheriff  an  the  arrest  ol  the  defendant,  such  sheriff  shall  be  dis- 
chai^ed  and  exonerated  fix«n  all  liability  for  the  suflBoenqr  of 
such  sureties,  and  the  bond  shall  thenceforfli  be  held  by  him  for 
the  security  of  the  plaintiff,  and  shall  be  assigned  l^  sud^shertf 
to  such  plaintiff  or  his  representatives,  upon  their  request,  in  the 
cases  herdnafter  prescribed. 

Within  twenty  days  after  the  notice  of  exception  to  the  bail  to 
the  sheriff,  good  special  bail  to  the  action  shaU  be  put  in,  and 
the  bail  shall  justify,  in  the  same  manner  and  within  the  same 
time  as  is  prescribed  by  law  in  personal  actions.  {Ibid,  ^  S4.) 
If  such  bail  shall  not  be  put  in  as  above  directed,  the  party  mak- 
ing such  exception  may  proceed  against  the  sheriff,  in  the  same 
manner  as  in  cases  of  arrest  in  personal  actions;  and  the  sheriff 
shall  hare  the  same  rights,  and  be  subject  to  to  the  same  duties 
and  oUigations,  and  may  in  like  manner  maintain  an  action  on 
the  bond  taken  by  him.    And  all  such  proceedings  and  actions 
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shall  be  subject  to  the  proTudons  of  law  concemmg  attachments 
against  sheiiffs,  for  not  putting  in  bail  in  personal  actions^ 
and  ooncennng  actions  by  sheriffs  upon  bonds  taken  by  them 
on  the  arrest  of  a  defendant  in  p^^onal  actions.  {Und,  §25.) 
If  no  exception  shall  hare  been  entered  to  the  bail  taken  on  the 
arrest  of  the  defendant,  such  bail  shall  be  deemed  special  bail  to 
the  action,  liable  in  the  same  manner,  and  in  the  same  cases,  and 
to  the  same  extent  as  such  bail  in  pecscmal  actions;  and  such 
bail  and  any  spedal  bail  that  may  be  put  in,  in  sudt  action,  shall 
hare  the  same  right  to  surrender  liieir  principal,  and  with  the 
like  effect  as  in  other  actions ;  and  all  the  provisiom  of  law  coih* 
ceming  special  bail  in  other  actions  shall  apply  to  such  baiL — 
Ibid,  §  2& 

The  defendant  in  any  action  of  replevin  may  except  to  the 
sufficiency  of  the  sureties  taken  of  the  {daintiff,  by  the  sheriff 
upon  the  receipt  of  the  writ.  Such  exception  shall  be  made 
within  twenty  days  after  the  return  of  the  writ,  and  the  like  no* 
tice  shall  be  given  to  the  sheriff  and  to  the  plaintiff  as  is  prescnbed 
by  law  in  the  case  of  exceptions  to  bail  taken  on  the  arrest  in 
personal  actions.  {IJndy  434,  ^3&)  Within  twenty  days  af- 
ter the  service  of  such  notice  of  exception  on  the  sheriff  the 
sureties  in  the  bond  so  executed  by  tiie  plaintiff,  shall  justify  by 
making  an  affidavit  that  each  of  them  is  a  householder,  wordi 
double  the  amount  of  the  penalty  of  such  bond,  over  and  above 
all  demands,  or  within  the  same  time,  a  new  bond,  similar  to 
that  herein  required  of  a  plaintiff  prosecuting  a  writ  of  replevin, 
shall  be  executed  by  such  plaintiff  vnih  new  sureties,  who  shall 
justify  in  the  same  manner  herein  provided.  Such  affidavits,  and 
such  bond  when  executed,  shall  be  filed  in  the  office  of  the  cleik 
of  &e  court,  and  a  notice  thereof  shall  be  served  on  the  defend* 
ant  or  his  attorney  within  the  twenty  days  above  specified.  {Ihidj 
§29.)  Such  justification,  also,  may  be  ex  parte  and  no  pre* 
vious  notice  thereof  to  the  opposite  parfy  need  be  given. — 10 
WendeUy  616. 

If  such  sureties  shall  not  justsfy,  or  if  such  new  bond  shall  not 
be  executed  and  filed,  and  notice  thereof  be  given  as  above  pro- 
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videdy  the  court  shall  at  the  next  term  after  such  defrult^  reader 
judgment  of  discontinuance  against  the  plaintiff,  and  such  other 
judgment  as  the  state  and  nature  of  the  <:ase  may  require,  in  or* 
der  to  restore  to  the  defendant  the  'prop&tj  replevied  and  to 
oompeusate  him  for  his  damages.  (2  R.  S.,  2d  ed.,  434,  §  30.) 
For  this  purpose  a  motion  must  be  made  upon  affidayit,  at  the 
next  term  of  the  court  If  no  excuse  be  shown  thej  will  render 
judgment  under  this  provision;  although  it  is  further  provided  by 
statute  that  the  court  may  allow  the  jdaintiff  to  file  such  new 
bond,  with  new  sureties,  who  shall  justify  in  the  same  manner 
bvein  proKribed,  at  the  term  at  which  application  for  such  judg« 
ment  shall  be  made,  on  such  reasonable  tem^  as  the  court  shall 
impose ;  and  upon  such  bond  being  filed  the  cause  shall  proceed. 
—Ibid,  §3L 

If  no  exception  shall  have  been  entered  to  the  sureties  io  the 
bond  given  by  a  plaintiff  in  replevin,  as  above  provided,  the  she- 
riff shaU  be  discharged  firom  all  liaUlitir  for  the  sufficiency  of 
such  sureties,  and  the  bond  of  the  plaintiff  shall  thenceforth  be 
held  by  such  dieriff  for  the  securitjr  of  the  defendant,  and  shall 
be  assigned  to  such  defendant  or  his  personal  representatives  if 
judgment  be  rendered  for  Urn  in  such  action.  {Ibidy  §  32.)  This 
sectbn  was  intended  as  a  substitute  for  the  former  severe  liabilt- 
ti^  of  the  sheriff.  By  the  Revised  Statutes  the  law  in  relation 
to  the  liabilty  of  jsheriffs  in  respect  to  the  sureties  on  executing  a 
writ  of  replevin  is  changed.  Fonnerly  the  sheriff  was  answer- 
able for  the  sufficiency  of  the  sureties  in  all  cases;  now  he  is 
liable  only  where  the  defendant  in  replevin  has  excepted  to  their 
sufficienqr,  and  they  or  new  sureties  have  failed  to  justify.  And 
the  declaration  must  accordingly  ccmtain  averments  to  that  effect 
to  bring  the  case  within  the  statute  or  it  will  be  bad.  (19  Wenddl, 
531.)  Under  the  old  statute,  (1  £.  L,  92,  §4>  8>)  ^7  ^e 
court,  (18  TFimd.,  581,)  whether  a  bond  was  taken  or  not — and 
when  taken,  if  the  sureties  were  insufficient  or  not—the  proceed- 
ings upon  the  replevin  were  regular,  and  the  only  consequence 
was  the  liabilify  of  the  sheriff  to  the  defendant  for  the  damages 
sustained  by  reason  of  such  omission  or  defect    On  this  sulgect 
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there  was  no  cfifference  m  respect  to  the  proceedfeigs  whellier 
the  security  was  taken  or  should  have  been  taken  under  the  sta* 
tote  of  Wesiminskr  3,  or  11  Geov^e  U,  of  which  the  fourth  and 
and  eighth  sections  of  our  act  ai^  copies.  Under  tike  statute  of 
Wesim.  3,  firom  which  section  four  was  taken,  the  practice  of 
the  sheriff  was  to  take  a  bond  from  the  pledges  <x  suretJes.  {Li. 
jRd^fTi.,  878 ;  2  H.  Black.,  549.)  The  sum  in  which  the  bond 
riiould  be  taken  was  not  defined.  To  make  this  security  more 
effectual  the  11  Oeo.  11  fixed  the  rei^nsibffityy  and  made  the 
bond  asrignable.  The  effect  of  the  two  bonis  Jb  Ae^  same ;  and 
in  practice  but  one  was  taken  under  ather  statute.  (10  WendeB, 
829.)  In  England  the  court  will  not  grant  an  attachment  s^aiiM 
a  sheriff  tot  not  taking  a  replevin  bond  even  undtf  11  Oeo*  H, 
nor  stay  the  suit  {WUlesy  376  5  2  Term  R.,  617.)  The  ^eriff 
is  himself  responsiUe  to  the  party  injured  for  theinsi^cient  ^ecii- 
rily  under  dther  statute  in  England,  or  under  either  section  of  our 
formar statute.  (2 H.  Blade,  36, 647;  4  Term  R,  433.)  Ev» 
after  an  aragnment  of  the  bond,  and  suit,  an  acdon  might  be 
brought  againM  the  sheriff,  as  the  assdgnment  is  n^  waiver  of 
prooeedii^  against  him^ — 1  Saumd.,  196,  n  3. 

It  Was  under  this  view  of  the  law,  and  of  the  fiabifity  of  Ilia 
sheriff,  no  doubt,  that  led  to  the  remark  hy  the  chief  juetict  m 
Keskr  V.  Haynes,  (6  Wend.,  647,)  that  if  he  omitted  to  take  sirf- 
ficient  surety  in  replevin,  he  would  be  respomdble,  but  the  pi^ 
ceedings  would  not  be  irregular ;  vrithout  adverting  at  the  time 
to  the  change  in  the  proceefings  uAder  the  Revised  Statutes.  By 
ihese  statutes  the  bond  must  now  be  taken  inidl  cases  of  repleviar; 
and  we  ha:ve  before  remarked  upon  the  peculiar  language  and 
provisoml  of  the  act,  showing  tiiat  the  suit'  cannot  regnfaorty  be 
commenced  without  it 

The  defendant  now  being  at  liberty  to  ekcq»t  to  I9!ie  sureties, 
and  special  care  taken  that  he  shall  be  enabled  to  do  so,  weftmk 
that  tins  oflber  is  no  longer  responsible  as  before.  Aa  the  da* 
fondant  now  has  the  control  of  the  matter  there  wouM  seem  to  be 
no  longer  any  necessity  or  propriety  in  making  &e  shtirtf  amen* 
aide  Id  hankie  WeiMI,  681. 
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If  an  exception  shall  have  been  made  to  fhe  sureties  in  the 
bond  given  by  a  plaintiff  in  replevin  as  above  provided,  and  judg- 
ment of  discontinnance  shall  be  rendered  against  the  plaintiff  for 
his  sureties  not  justifying,  the  sheriff  shall  be  liable  to  ihe  defend- 
ant for  the  sufficiency  of  such  sureties  as  heretofore  proidded  by 
law ;  and  such  sheriff  shall  be  entitled  to  the  same  remedy  on 
the  bond  taken  by  him,  as  in  cases  of  bonds  given  on  the  arrest 
of  a  defendant  in  personal  actions;  and  aU  the  provinons  of  law 
rejecting  actions  on  such  bonds,  and  Respecting  the  sts^ing  of 
proceedings  against  the  sheriff  shall  be  appficable  to  actions  by 
the  sheriff  on  such  replevin  bond,  and  in  actions  against  him  in 
rdation  thereto.^2  R.  S.^  2d  ed.,  434,  §  33. 

The  appearance  of  (he  defendant  to  the  action,  the  declaratioin 
cf  the  plaintiff,  the  plea,  avowry  or  cognizance  of  the  defendant, 
together  with  the  proceedings  and  incidents  relating  to  the  trial, 
^e  not  immediatefy  connected  with  the  sheriff,  and,  consequent- 
ly form  no  subjects  for  our  examination. 

If  the  plaintiff  recover  judgment  upon  the  whole  record,  and 
the  goods  and  chattels  have  not  been  replevied  and  delivered  to 
him,  the  execution  commands  the  sheriff  to  levy  the  plaintiff's 
datmages  and  costs  of  the  goods  and  chattels,  land  and  tenem^ts 
of  the  defendant  as  in  other  executions;  and  also  to  replevy  the 
goods  and  chattels  described  in  the  declaration,  (specifying  them,) 
and  to  deKver  them  to  the  plaintiff  if  they  can  be  found  within 
his  counfy ;  and  if  the  same  cannot  be  so  found,  then  that  he 
levy  the  value  of  such  goods  and  chatteb,  (spteifying  them,)  to- 
gether with  the  aforesaid  damages  and  costs  &c,  of  the  defend- 
ant, as  the  same  shall  have  been  assessed  by  the  jury  on  the  trial, 
or  upon  the  writ  of  inquiry.  (2  R.  5.,  2d  ed.,  437,  §  50.)  The 
writ  is  issued  in  the  usual  manner.  If  such  execution  be  return- 
ed unsatisfied  in  whole  or  in  part,  the  plaintiff  may  have  a  ca.  da. 
as  in  ordmary  personal  actions^ — Ibidy  §  52. 

The  execution  for  the  defendant  must  of  course,  as  in  all  other 
cases,  pursue  the  judgment,  whether  it  be  for  a  return  of  the  proper- 
fy,  for  damages  and  costs,  or  for  costs  only.  At  common  hcw,  when 
the  defendant  had  judgment,  he  was  entitled  to  issue  ex^hition  by  a 
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writ  de  retomo  habetidoy  to  hare  a  return  of  the  things  distrained^  and 
£•  fa.  or  ca.  sa«  for  his  costs ;  or  in  England,  if  he  had  judgment 
under  the  statutes,  Heniy  YDL,  c.  19,  he  was  entitled  to  a  writ 
de  retomo  habendo,  and  also  to  a  fi.  fa.  or  ca.  sa.  for  his  damages 
and  costs.  (2  Arch.  PrcL.j  84.)  Our  statute  is  silent  as  to  the  mode 
of  issuing  execution;  but  by  keeping  in  view  the  general  rule  to 
which  we  hare  above  adverted,  but  httle  difficult  will  be  found 
to  exist — Grah.  Pra.,  905. 

As  it  respects  the  execution  of  the  writ  by  the  sheriff,  it  is  well 
settled  that  he  is  not  bound  to  execute  a  writ  de  retomo  habendo* 
unless  some  person  attend  on  behalf  of  the  defendant  to  shew 
him  the  goods ;  and  it  will  be  a  good  return  to  the  writ^  to  say 
that  no  person  did  so  attend. — 2  Saund.  74,  b,  c 

At  common  law  if  to  the  retomo  hdbendo  the  sheriff  returned 
that  the  goods  &c.  were  eloigned,  (that  is,  conveyed  to  place  uib- 
known  to  him,  &c.,  that  he  could  not  execute  the  writ,)  the  de- 
fendant might  then  sue  out  a  capias  in  wUhemam^  (2  Leon.  174,) 
requiring  the  sheriff  to  take  other  cattle  &c.  of  the  plaintiff  to  the 
value  of  the  cattle  &c  eloigned,  and  deliver  them  to  the  defend- 
ant, to  be  kept  by  him  until  the  plaintiff  should  deliver  to  him 
the  cattle  &c.  originally  replevied.  If  this  writ  were  returned 
mihUi  the  defendant  might  sue  out  an  aliasy  and  after  that  a  j)/i«- 
riesy  and  if  the  pluries  were  returned  nihUy  the  defendant  might 
then  sue  out  a  scire  Jiicias  against  the  plaintiff's  pledges  to  shew 
cause  why  the  price  of  the  cattle  &c.  eloigned,  should  not  be 
made  of  their  lands  and  goods,  and  rendered  to  the  defendant 
If  no  cause  were  shown  to  tins  scire  facias,  a  writ  issued  to  take 
the  cattle  &c.  of  the  pledges.  But  if  thejr  had  none,  and  the  she- 
riff returned  nihil  to  the  writ,  the  defendant  might  then  have  a 
scire  facias  against  the  sheriff  himself,  requiring  him  to  shew 
cause  why  he  should  not  render  to  the  defendant  cattle  &c.  to  the 
value  o£  those  eloigned. — Hub.  77 ;  1  Sound.  195,  (n.  3,)  Grah. 
Pra.,  906. 

The  writ  of  withenuxm,  however,  is  abolished  by  the  Revised 
Statutes,  (2  JR.  5.,  2d  ed,  439,  §  63,)  and  the  defendant's  only 
remedy  now  is  either  by  alias  ot  pluries  writs  de  retorm  habendOf 


WRIT   OF   ftEPLEVIlir.  293 

as  in  case  of  other  execntions,  or  by  the  simple  and  direct  remedy 
on  the  bond  given  by  the  plaintiff  on  suing  out  the  writ  of  reple- 
vin. 

We  have  already  considered  the  mode  of  giving  the  bond  by 
the  plaintiff  at  the  commencement  of  the  suit  in  replevin,  and  its 
effects.  It  remains  only  to  notice  the  right  of  the  defendant  to 
proceed  for  a  breach  of  it,  in  what  manner  that  right  is  to  be 
enforced,  and  the  sheriff^s  duty  respecting  it  On  this  subject  it 
is  provided  by  statute,  that  if  any  writ  of  return  or  other  execu* 
tion  issued  in  favor  of  the  defendant  in  the  action,  shall  be  re* 
turned  unsatisfied  in  whole  or  in  part,  such  defendant  or  his  re- 
presentatives may  have  an  action  upon  the  bond  executed  by  the 
plaintiff  and  his  sureties,  to  recover  the  value  of  the  property  re- 
plevied, and  the  moneys,  damages  and  costs  awarded  to  siich  de- 
fendant, as  the  case  may  be,  and  such  bond  shall  be  assigned  to 
SQch  defendant  or  his  representative  on  their  request  (2  R.  5., 
2d  ed,  439,  §  64«)  The  assignment  is  made  by  an  endorsement 
under  seal  upon  the  bond  and  executed  by  the  sheriff,  or  by  the 
under  sheriff,  (1  Stra.  60 ;  4  Camfb.  36,)  in  the  presence  of  two 
witnesses ;  the  same  as  in  case  of  a  bail  bond.  This  was  under 
the  old  statute  expressly  required,  (1  it.  L.,  519,)  although  the 
revised  statutes  are  silent  as  to  the  manner  of  the  assignments — 
2  R.S.y  2d  ed.,  271,^  13. 

In  such  action  the  plaintiff  shall  assign  breaches  of  the  condi- 
tion of  such  bond,  as  in  other  cases,  and  the  return  of  the  sheriff 
to  the  execution  issued  in  the  action  of  replevin  shall  be  evidence 
of  such  breach ;  the  amount  recovered  in  such  action  of  replevin, 
diall  be  the  measure  of  the  damages,  if  the  value  of  the  proper- 
ty replevied  shall  have  been  so  recovered,  and  if  not  so  recover- 
ed such  value  shall  be  added  to  the  amount  of  the  damages  and 
costs  recovered,  m  the  the  action  of  replevin,  and  together  there- 
with shall  form  the  measure  of  the  dami^es  to  be  assessed. 
{Ibidy  439,  ^  66.)  And  in  any  action  prosecuted  on  such  bond 
given  by  the  plaintiff  in  replevin,  for  the  deliverance  of  any  pro- 
perty distrained  for  rent,  or  for  doing  damage,  the  defendant  may 
shew  in  mitigation  of  damages,  the  amount  of  the  plaintiff's 

19 
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claim  in  the  action  of  replevin  for  such  rent  or  for  such  damage ; 
and  if  such  amount  with  interest  be  less  than  the  value  of  the 
property  replevied,  a  corresponding  deduction  shall  be  made  firom 
such  value. — Ibid,  §  66. 

Under  these  provisions  it  has  been  held,  that  an  action  on  a  re- 
plevin bond  by  a  party  caimot  be  maintained,  unless  previous  to 
the  suit  on  the  bond,  a  vnit  of  rdamo  habendo  has  been  returned 
unsatisfied  in  whole  or  in  part  The  issuing  and  return  of  such 
writ  is,  however,  mere  matter  of  proof,  and  need  not  be  averred 
in  the  declaration.  (10  Wendell,  333.)  And  in  an  action  on  a 
replevin  bond,  the  plaintiff  is  bound  to  prove  a  retomo  habendo, 
or  other  execution  in  his  favor,  returned  unsatisfied  in  whole  or 
part,  or  he  will  fail  in  his  suit  And  such  proof  must  be  given, 
although  the  plea  of  non  est  factum  only  be  interposed,  where  it 
is  not  averred  that  the  execution  was  not  returned  unsatisfied^  (12 
Wend.,  120.)  And  averments  that  the  replevin  suit  was  discon- 
tinued, that  the  defendant  thereia  had  judgment  o{  retomo,  and 
that  no  return  of  the  goods  had  been  made  by  the  plaintiff,  but 
that  on  the  contrary  he  had  converted  them  to  his  own  use,  will 
not  relieve  the  plaintiff  in  the  suit  on  the  bond,  from  fiimidung 
the  required  proof. — Ibid  ;  Grah,  Pra.,  907. 

Where  the  property  taken  by  virtue  of  a  vnit  of  replevin,  is  a 
living  animal,  and  there  is  judgment  of  retomo  habendo,  in  an  ac- 
tion on  the  replevin  bond  for  a  breach  of  its  condition,  it  is  a 
good  plea  in  bar  that  before  the  judgment  in  the  replevin  suit,  the 
animal  died  without  the  default  of  the  plamtiff  in  such  writ — 12 
WendeU,  689. 

When  a  sheriff  upon  a  writ  of  replevin  delivered  to  the  plain* 
tiff  seven  hundred  and  twenty  tons  of  iron  ore,  and  the  defendants 
obtained  judgment  of  return,  and  executed  a  writ  of  inquiiy  to  as- 
sess the  value  of  the  property,  and  damages  for  detention,  it  was 
held,  that  it  was  competent  for  the  plaintiff  to  shew  in  mitigation, 
that  shortly  after  the  delivery  of  the  property  to  him,  the  defendants 
repoflsessed  themselves  of  the  greater  part  thereof. — 13  Ibid,  496. 
A  release  executed  by  a  defendant  in  a  replevin  suit,  is  no  bar 
to  a  suit  prosecuted  by  the  sheriff,  on  a  replevin  bondi  wlten  such 
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release  is  executed  subsequent  to  the  commencement  of  a  suit 
Had  the  suit  in  fact  been  commenced  by  the  defendant  in  reple- 
vin for  his  benefit,  although  in  the  name  of  the  sheriff,  and  such 
fact  had  been  alledged,  it  seems  that  the  plea  of  release  would 
have  been  held  good ;  but  the  mere  averment  that  the  suit  was 
prosecuted  in  the  name  of  the  sheriff,  in  trust  for,  and  to  the  sole 
use  and  benefit  of  the  defendant  in  the  replevin  suit,  bdng  consist- 
ent with  the  fact  that  the  suit  was  prosecuted  by  the  sheriff  for 
his  own  indemnity,  it  was  held,  on  demurer,  that  the  plea  could 
not  be  sustained  Where  a  suit  on  a  replevin  bond  is  prosecuted 
by  the  sheriff,  and  the  defendants  have  satisfied  the  claims  of  the 
parties  for  whose  benefit  the  bond  was  taken,  namely  the  defend- 
ants in  the  replevin  suit,  the  remedy  of  the  party  to  stay  the  suit, 
is  to  apply  to  the  court  (as  relief  on  motion. — 12  Ibid^  303 ; 
Grah.  Pra.,  907. 

Whenever  an  action  of  replevin  shall  be  brought  by  or  against 
the  sheriff  of  any  county,  the  writ  and  all  process  in  any  cause 
shall  be  awarded  to  and  executed  by  the  coroners  of  the  county, 
but  executions  therrin  shall  be  awarded  and  executed  as  in  other 
such  cases.  (2  R.  &,  2d  ed.,  439,  §  67.)  By  the  common  law, 
the  writ  of  replevin  is  always  to  be  executed  by  the  sheriff,  even 
in  his  own  case,  when  he  may  have  distrained  the  goods.  {GUb. 
on  Repl^  124)  The  practice  has  always  prevailed  in  this  state, 
of  awarding  writs  and  plaints  in  replevin,  in  such  cases,  to  coro- 
ners ;  and  it  was  thought  best  to  confirm  it  by  an  express  pro- 
vision.— Remen'  noUSy  3  JR.  5.,  772. 


CHAPTER  XI. 


Writ  of  Inquiry. 

After  an  interlocutory  judgment,  a  writ  of  inquiry  is  in  general 
awarded,  which  is  another  judicial  writ  directed  to  the  sheriff  of 
the  coirnty  where  the  action  is  laid,  setting  forth  the  proceedings 
which  have  been  had  in  the  cause,  and  that  the  plaintiff  ought  to 
recover  his  damages  by  occasion  of  the  premises;  but  because 
it  is  unknown  what  damages  he  hath  sustained  by  reason  thereof, 
the  sheriff  is  commanded  that  by  the  oath  of  twelve  good  and 
lawful  men,  he  diligendy  inquire  the  same,  and  return  the  inquisi- 
tion into  court 

Judgment  by  default  is  always  interlocutory  in  assumpsit,  co- 
venant, trespass  and  case,  the  sole  object  of  these  actions  being 
damages.  And  in  replevin  it  is  provided  by  statute,  (2  JR.  5.,  2d 
e(L,438,  §  56,)  that  if  the  property  replevied  shall  have  been  difr> 
trained  for  rent,  the  defendant  (when  he  shall  be  entitled  to  a  re- 
turn of  the  property  replevied)  instead  of  taking  judgment  for  a 
return  thereof,  may,  in  the  following  cases,  proceed  as  follows ; 
!•  If  the  defendant  shall  not  have  made  an  avowry  or  cognizance, 
and  therem  set  forth  the  arrears  of  rent,  he  may  make  a  sugges- 
tion in  the  nature  of  an  avowry  or  cogmzance,  for  the  rent  in 
arrear,  and  the  court  shall  thereupon  award  a  writ  of  inquiry  to 
the  sheriff  of  the  proper  county  to  ascertain  the  sum  in  arrear  at 
the  time  of  such  distress  taken,  and  also  the  value  of  the  propei^ 
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ty  distrained ;  and  upon  the  return  of  the  inquisition  taken  by  such 
sheriff,  the  defendant  shall  have  judgment  to  recover  against  the 
plaintiff  the  arrearages  of  such  rent,  in  case  the  property  distrain- 
ed shall  amount  to  that  value ;  and  in  case  it  shall  not  amount  to 
that  value,  then  so  much  as  the  value  of  the  property  so  distrain- 
ed shall  amount  to ;  for  which  sum  he  shall  have  execution 
against  the  property  or  the  person  of  the  plaintiff  as  in  other 
cases :  2.  If  judgment  shall  have  been  given  for  the  defendant 
upon  demurrer,  he  may  make  the  like  suggestion  of  the  arrears 
of  rent,  if  the  same  shall  not  already  have  been  pleaded  by  him, 
and  the  court  shall  award  a  like  writ  of  inquiry ;  upon  which  the 
same  proceedings  shall  be  had  to  judgment  and  execution  as  above, 
provided. 

The  interlocutory  judgment  merely  establishes  the  plaintiff's  ti- 
tle to  damages ;  but  the  amoimt  still  remains  to  be  ascertained. 
This  is  usually  done  by  the  writ  of  inquiry.    As  the  inquest,  h6w- 
cver,  is  only  for  the  purpose  of  informing  the  conscience  of  the 
court,  the  court  themselves  may,  in  all  cases,  if  they  please,  assess 
the  damages,  and  therefore  give  final  judgment ;  (3  WUs.  61,  62 ; 
2  Wils.,  372,  374;  1  Doug.,  316;  4  Tatmt.,  148;  3  John.  Ca., 
80 ;  2  John.  Rep.,  70,)  and  it  has  accordingly  been  the  usual 
practice,  and  is  now  made  compulsory  by  statute,  (2  R.  S.  2d  ed.y 
280,  §  1,  2,)  to  refer  bills  of  exchange,  promissory  notes,  orders, 
or  drafts  for  the  payment  of  money,  contracts  for  the  absolute  pay- 
ment of  money  only,  contracts  for  the  payment  of  a  sum  certain 
though  payable  in  specific  articles,  and  contracts  for  the  delivery 
of  specific  articles,  at  a  value  or  price  stipulated  in  the  same  con- 
tract, to  the  clerk  of  the  court  to  examine,  ascertain  and  report 
what  sum  the  plaintiff  ought  to  recover  for  his  damages.    The 
same  had  before  been  usual  in  actions  of  covenant  for  non-pay- 
ment of  a  liquidated  sum,  {Doug.,  316)  as  for  non-payment  of 
money  lent  upon  mortgage,  (8  Term  Rep.,  326,)  or  for  non-pay- 
ment of  rent,  (6  TaurU.,  356 ;  8  Term  Rep.,  410,)  or  the  like. 

The  writ  is  tested  and  made  returnable  in  term ;  and  must  be 
executed  against  all  of  the  defendants  jointly,  who  have  allowed 
judgment  to  go  by  default.*    K  two  defendants,  even  in  trespass, 

*  See  note,  end  of  chapter. 
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suffer  judgment  by  default,  and  the  plaintiff  execute  writs  of  inqui- 
ry against  them  separately,  and  take  several  damages  against 
them,  it  will  be  irregular ;  and  if  final  judgment  be  entered  up  for 
those  several  damages  it  will  be  error.  The  only  way  the  plain- 
tiff  has  of  remedying  the  mistake,  is,  by  applying  to  the  court 
before  final  judgment  to  set  aside  his  own  proceedings;  which 
they  will  allow  him  to  do  upon  payment  of  costs. 

The  writ  is  in  all  cases  directed  to  the  sh^ff,  unless  he  be  a 
party,  or  interested,  in  which  case  it  goes  to  the  coroner ;  and  if 
he  be  also  interested,  it  will  then  be  directed  to  elisors ;  but  the 
court  have  refused  to  appoint  elisors  merely  upon  the  ground  that 
the  sheriff  and  coroner  were  members  of  a  corporation  which  was 
interested  in  the  question  in  controversy.  (3  Cowen^  296.)  It  may, 
however,  under  special  circumstances,  be  executed  at  the  circuit, 
although  it  is  only  when  some  difi^cult  point  of  law  is  likely  to 
arise  in  the  course  of  the  inquiry,  or  where  the  facts  are  import- 
ant, that  the  court  will  grant  this  indulgence ;  and  in  an  action  of 
assault  and  battery,  it  has  been  held  that  the  mere  circumstance  of 
the  battery  having  been  a  severe  one,  is  not  sufficient  to  take  the 
case  out  of  the  ordinary  course. — Halst.j  330. 

According  to  the  former  understanding  where  the  writ  was  ex- 
ecuted by  a  judge  at  the  circuit,  it  was  considered  that  he  acted 
as  assistant  to  the  sheriff,  and  could  exercise  no  judicial  power; 
(1  Bamesy  135;  12  Mod.y  610;  2  John.  Rep.,  107;  GraJ^.  Pro., 
795,)  but  in  the  case  o(  Ellsworth  v.  Tlwrnpson,  (13  Wend.,  658) 
the  supreme  court  repudiated  this  motion. 

This  was  an  action  for  an  assault  and  batteiy.  The  defendant 
having  suffered  a  default,  the  plaintiff  obtained  a  rule  to  have  a 
writ  of  inquiry  executed  at  the  circuit  in  the  county  where  the  ve- 
nue was  laid.  He  accordingly  appeared  at  the  circuit,  and  pray- 
ed that  the  writ  might  be  executed,  and  proposed  that  the  names 
of  twelve  jurors  to  take  the  inquisition  should  be  drawn  from  the 
box  containing  the  names  of  the  jurors  summoned  to  attend  the 
circuit.  To  this  the  counsel  for  the  defendant  objected,  insisting 
that  the  sheriff  should  summon  such  jurors  as  he  thought  proper, 
aud  proceed  to  take  the  inquisition ;  and  the  counsel  further  con- 
tended that  uDon  the  execution  of  such  a  writ  at  the  circuit  the 
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drcuit  judge  acted  merely  as  an  assistant  to  the  sheritT,  and  could 
not  exercise  any  judicial  power  whatever.   The  circuit  judge  (the 
Hon.  EsEK  CowzSy)  told  the  counsel  that  he  understood  the  rule 
of  ttiis  courti  ordering  the  writ  of  enquiry  to  be  executed  at  the 
circuit,  as  directing  the  machinery  of  the  circuit  court  to  be  em* 
ployed  in  its  execution,  and  that  he  would  therefore  take  the  same 
directions  of  the  cause,  in  the  empannelUng  of  the  jury  and  in  the 
other  proceedings  to  be  had,  that  he  would  in  the  taking  of 
an  ordinary  inquest  at  the  circuit ;  and  the  derk,  by  his  order, 
proceeded  to  draw  the  jury.    The  third  juror  drawn  was  chal- 
lenged by  the  plaintiff  as  not  indifferent    The  two  jurors  first 
drawn  were  sworn  as  triors,  and  after  hearing  testimony  and  re- 
ceiying  the'chaige  of  the  judge,  they  pronounced  the  idiallcnge 
well  taken,  and  the  juror  was  excluded.    The  jury  being  comple- 
ted, the  plaintiff  produced  his  testimony ;  and  after  the  judge  had 
instructed  the  jury  as  to  the  law  of  the  case  as  laid  down  by  this 
court,  in  Lee  v.  Woolsey,  (19  John.  Rep,,  319,)  on  the  subject  of 
provocation  incases  of  assault  and  battery,  he  directed  the  sheriff 
to  take  charge  of  the  jury  who  did  so  accordingly.    The  jury 
found  an  inquisition  with  flOOO  damages.    The  defendant  mov- 
ed to  set  aside  the  inquisition,  on  the  ground  that  the  writ  of  en- 
quiry, in  the  manner  in  which  it  had  been  executed  as  above  sta- 
ted, had  been  irregularly  executed. 

By  the  court.  Savage  C,  /.  The  first  question  arises  on  the  re- 
gularity of  the  proceedings.  It  is  certainly  singular  that  the  prac* 
tice  in  cases  like  the  present  has  never  been  settled.  Instances 
have  been  numerous  in  which  writs  of  inquiry  have  been  executed 
at  the  circuits,  and  the  course  pursued  in  this  case  is  that  which 
has  been  usual  on  such  occasions,  as  was  remarked  by  the  circuit 
judge. 

There  seems  to  be  no  rule  of  court  or  adjudication  upon  the 
subject  The  oldest  dictum  to  be  found  is  in  12  Jtfod.,  620.  It 
is  anonymous,  and  is  as  follows :  ^^  Holt,  chief  justice.  A  judge 
of  nisi  prius,  upon  trial  of  a  writ  of  inquiry,  is  only  an  assistant 
of  the  sheriff,  and  has  no  judicial  power ;  and  if  the  parties  come 
to  any  agreement  then,  the  way  to  make  it  effectual  is,  to  bring 
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it  to  him  to  sign,  and  afterwards  move  above  to  have  it  made  a 
rule  of  court''  That  a  judge,  while  sitting  in  his  judicial  capa- 
city, should  be  only  an  assistant  to  a  sheriff  on  the  execution  of 
a  writ  of  inquiry,  which  the  books  all  say  is  a  ministerial  act  by 
a  sheriff,  must  strike  the  mind  of  every  lawyer  as  a  legal  absur- 
dity. Rather  than  admit  such  a'  proposition,  it  would  be  more 
reasonable  to  suppose  there  must  be  some  mistake  in  the  report 
of  the  case— -particularly  when  the  only  authority  for  such  a  pro- 
position is  foimd  in  an  anonymous  case,  published  by  an  anony- 
mous reporter — ^in  a  book  of  no  authority,  and  of  very  little  r^ute. 
I  have  copied  the  whole  case.  There  is  the  same  reason  for  con- 
ndering  one  part  of  it  authoritative  as  the  other ;  but  every  prac- 
titioner knows,  there  is  no  such  practice,  as  is  there  stated,  to 
enforce  an  agreement  or  settlement  between  the  parties.  It  seems 
probable  that  if  any  thing  was  said  by  Holt,  he  must  have  allud- 
ed to  the  aid  which  a  judge  might  think  proper  to  give  the  she- 
riff unofficially.  Mr.  SeUcnj  in  introducing  the  case,  remarks : 
^  Sometimes  the  writ  is  executed  before  a  judge ;  in  which  cases 
he  is  only  an  assistant  to  the  sheriff,  and  has  no  judicial  powers," 
&C. — ^not  necessarily  implying  that  the  writ  must  be  executed  in 
court  at  nisi  prius,  where  the  judge  certainly  has  judicial  power. 
Mr.  Archbold  says  that  a  writ  of  inquiry  is  usually  executed  be- 
fore the  sheriff  or  his  deputy ;  it  may,  however,  under  special  cir- 
cumstances be  executed  before  the  chief  justice,  or  before  a  judge 
of  assize.  (2  Arch.  Pra.^  23.)  He  refers  to  12  Mod.  A,  610, 
but  says  nothmg  about  the  subordinate  character  in  which  the 
judge  is  there  stated  to  act.  He  adds  that  it  is  only  when  some 
difficult  point  of  law  is  likely  to  arise  in  the  court  of  inquiry,  or 
where  the  facts  are  important,  that  the  court  will  grant  this  in- 
dulgence ;  and  a  notice  of  such  execution  is  given  for  the  sittings 
or  assizes  generally  in  the  same  manner  as  a  notice  of  trial  is 
given.  The  executicm  h^re  referred  to  seems  to  be  the  act  of  the 
judge.— 2  Jrc/i.  Pro.,  25;  Tidd,  612 ;  1  Selhn,  363. 

If  it  be  strictly  correct  that  the  execution  of  a  writ  of  inquiiy 
is  merely  a  ministerial  act,  as  has  often  been  decided,  (2  J<An. 
R.,  70,  ami  cases  there  cited,)  it  seems  strange  that  a  judge  should 
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be  called  upon  to  assist  a  sheriff  in  the  performance  of  his  minis- 
lerial  duties ;  besides,  the  reason  given  why  a  judge  is  to  assist 
is  opposed  to  this  view  of  the  subject  Cases  are  sent  to  the 
atting  when  some  difficult  question  of  law  is  likely  to  arise.  The 
decision  of  a  difficult  question  of  latv  is  surely  not  a  ministerial 
act ;  nor  is  it  an  occasion  in  which  it  would  be  fit  and  proper  for 
a  judge  to  act  subordinate  to  the  sheriff.  The  rule  is  broadly  laid 
down,  that  in  executing  a  writ  of  inquiry  the  sheriff  acts  minis- 
terially ;  and  generally  that  is  correct  Where  no  objection  is 
made  before  him  to  the  proceedings,  his  acts  are  all  ministerial ; 
but  if  an  objection  is  made  to  a  juror,  the  sheriff  may,  for  cause 
satisfactory  to  him,  set  him  aside  and  summon  another ;  and  if  he 
refuse  to  do  so,  it  would  be  a  good  ground  for  an  application  to 
set  aside  the  inquisition.  The  act  of  deciding  whether  a  juror  is 
indifferent  between  the  parties  is  not  a  ministerial,  but  a  judicial 
act  So  too,  the  admission  or  rejection  of  evidence  is  a  judicial 
act  There  is  one  class  of  cases  in  which  provision  is  made  by 
statute  for  the  execution  of  a  writ  of  inquiry  at  the  circuit,  vi2 : 
actions  on  bonds  conditioned  for  the  performance  of  covenants. 
In  such  cases,  with  some  exceptions,  damages  are  to  be  assessed 
by  the  circuit  judge  and  a  jury,  in  the  same  manner  in  which  an 
inquest  is  taken.  In  such  cases  the  writ  commands  the  sheriff  to 
summon  the  jury  to  appear  at  the  circuit,  and  the  judge  to  certify 
the  inquisition  before  him  taken,  to  the  court  at  the  next  term. 
(2  LiU.  Ent.,  609 ;  TidcPs  Jlpp.,  143 ;  1  R.  L,  518,  §  7.)  The 
Revised  Statutes  provide  that  in  such  cases  a  writ  of  inquiry  may 
be  executed  and  returned  as  other  writs  of  inquiry,  or  a  circuit 
roll  may  be  made  up,  and  the  circuit  judge  shall  proceed  m  the 
same  manner  as  in  other  causes  sent  to  that  court  to  be  tried,  and 
shall  in  like  manner  return  the  verdict  of  the  jury  thereupon. 
This  proceeding  is  strictly  applicable  to  actions  on  bonds  with 
condition  for  the  performance  of  covenants  other  than  the  pay- 
ment of  money.  It  is  however  an  appropriate  mode,  in  the 
opinion  of  the  legislature,  of  assessing  damages  in  cases  where 
there  is  no  certain  mode  by  calculation  of  ascertaining  the  dama- 
ges which  the  plaintiff  should  recover.    In  actions  sffinding  in 
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damages,  or  where  the  demand  is  imliqmdated,  it  is  said  that  the 
court  may  assess  the  damages  themselves,  and  that  the  inquidtioD 
before  the  sheriff  is  merely  to  inform  the  conscience  of  the  court ; 
but  whatever  theories  we  may  indulge,  the  assessment  of  dama- 
ges by  a  jury,  when  it  cannot  be  done  by  calculation,  is  a  pro- 
ceeding which  the  court  have  no  right  to  depart  from.  I  appre- 
hend, however,  that  the  court  have  the  same  power  to  direct  the 
circuit  judge  to  assess  the  damages  which  th^  have  to  direct  the 
sheriff;  I  apprehend,  also,  that  when  this  court  directed  the 
writ  of  inquiry  to  be  executed  at  the  circuit,  it  was  not  the  in- 
taition  of  the  court,  if  they  had  the  power,  to  authorize  the  she- 
riff to  hold  the  circuit  court — a  power  which  by  the  oonsitution 
and  laws  appertains  only  to  the  judges  of  this  court  and  the  cir* 
cuit  judges.  The  drcuit  judge  was  right  in  supposing  thiat  this 
court,  by  ordering  the  writ  of  inquiry  to  be  executed  at  the  cir- 
cuit court,  intended  to  employ  the  machinery  of  the  circuit  in 
the  assessment  of  the  damages*  They  took  the  execution  of 
the  writ  from  the  sherifi^  f or  reasons  not  now  necessary  to  be  ex- 
plained and  they  gave  to  the  circuit  judge  the  control  of  the  pro- 
ceedings.  They  intended,  for  instance,  that  the  jury  should  be 
drawn  from  the  circuit  jurors,  as  being  probably  more  indifferent 
and  better  qualified  than  a  jury  would  be,  summoned  by  the  she- 
riff for  the  express  purpose  of  assessing  the  damages  in  this  suit; 
thqr  intended  to  constitute  the  judge,  and  not  the  sheriff,  the 
presiding  officer — as  being  better  qualified  to  decide  any  question 
of  law  which  might  arise,  and  to  advise  the  juiy  upon  uiy  matter 
in  which  advice  might  be  proper.  All  this  must  have  been  in- 
tended by  this  court  or  there  was  no  fitness  or  propriety  in  direct- 
ing the  writ  of  inquiry  to  be  executed  at  the  circuit  I  have  not 
the  writ  now  before  me,  but  think,  in  such  cases,  it  should  direct 
the  sheriff  to  return  the  jury  at  the  circuit  court,  and  the  drcoit 
judge  to  take  the  inquisition.  If  the  writ  in  this  case  is  not  in 
that  form,  it  should  be  amended  in  that  particular.  The  proceed- 
ings should  be  m  all  respects  similar  to  the  assessment  of  dama- 
ges upon  an  inquest,  so  far  as  respects  the  empannelling  the  jury, 
and  the  flbessment  of  the  damages.    I  am  therefore  of  opinion 
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that  there  was  no  irregularity  in  the  form  of  conducting  the  exe* 
cution  of  the  writ  of  inquiry. 

From  the  above,  it  would  also  appear  that  the  duties  of  a 
sheriff  in  executing  a  writ  of  inquiry  are  not  strictly  ministe- 
rial, but  that  he  exercises  a  judicial  capacity  when  an  objection  is 
taken  in  the  course  of  the  proceedings.  The  writ,  however,  may 
be  executed  before  the  under  sheriff,  or  a  general  deputy,  as  well 
as  by  the  sheriff  himself.^ — 2  John.  JRep.,  63 ;  6  Undy  4S1. 

The  writ,  like  all  other  writs,  must  be  executed  on  or  before 
the  return  day,  and  if  executed  after  the  return  day,  the  inquest  is 
void,  and  will  be  set  aside  by  the  court ;  (  Tiddy  627,)  and  it  can- 
not be  executed  on  Sunday ;  and  the  jury  cannot  retire  on  Satur- 
day  night,  and  bring  in  their  verdict  on  Sunday ;  ( 15  Johih.  /tep., 
179;)  unless  they  retired  before  12  o^clocL— 2  it  S.,  205,  §  7. 

And  the  sheriff  must  summon  proper  jurors,  and  if  there  is  any 
objection  made  to  the  jurors,  the  sheriff  should  hear  it,  and,  if  it  is 
good  and  sufficient,  set  the  juror  or  jurors  aside,  and  summon  oth- 
ers; and  if  he  refuses  so  to  do  the  court  will  set  aside  the  inquisi- 
tion^ (1  C(ywp.  Rep.y  112.)  The  English  courts  left  it  to  the  dis- 
cretion of  the  sheriff  whether  he  would  admit  a  challenge  to  the 
jury;  (1  SaUc.  Rep.,  81,)  but  the  decision  of  the  supreme  court 
seems  to  make  it  imperative  upon  the  sheriff  to  set  aside  the  juror 
upon  good  cause  of  challenge.  (1  Cotoen,  436)  But  it  is  no  caiise 
of  challenge  to  a  juror  that  he  is  not  a  freeholder.  ( 1  Cotop.  Rep,, 
436.)  But  if  he  is  related  to  either  party,  or  is  interested  in  the 
event  of  the  suit,  or  has  expressed  an  opinion,  or  is  biassed,  he  is 
incompetent ;  and  any  of  the  general  causes  of  challenge,  with 
the  exception  of  want  of  property  is  good ;  and  an  inquest  has 
been  set  aside  where  the  officer  executing  the  writ  was  attorney 
for  the  plaintff. — I  bid. 

The  sheriff  may  adjourn  the  taking  of  the  inquest  if  the  plain- 
tiff or  defendant  is  not  ready,  even  after  it  is  entered  upon  ;  (16 
John.  Rep.y  179;  Strange^  1259,)  but  if  the  defendant  is  ready, 
and  the  plaintiff  does  not  go  on,  but  has  the  cause  adjourned,  the 
plaintiff  must  pay  the  defendant's  costs  of  attending ;  and  where 
the  plaintiff  is  not  ready,  the  sheriff  may  withdraw  a  juror,  and 
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adjourn  to  some  future  day,  but  the  adjournment  must  not  be  be- 
yond the  return  day  of  the  writ — Gra.  Pra.,  643. 

In  actions  ex  ccm^adUf  the  plaintiff  on  the  execution  of  the 
writ,  need  not  prove  a  cause  of  action,  because  that  is  admitted 
technically,  by  the  default  of  the  defendant,  in  not  pleading  to  the 
declaration,  but  he  must  prove  his  damages ;  but  this  technical  ad- 
mission only  goes  to  the  causes  of  action  spread  upon  the  declar- 
ation, and  if  the  plaintiff  support  his  cause  of  action  by  a  written 
instrument  not  set  forth  in  the  record,  he  must  prove  it,  and  all 
the  defendant  can  controvert  before  the  sheriff's  jury  is  the  plain- 
tiff's damages.— Dun/.  Pra.,  275,  388,  395. 

Judgment  having  been  ^ven  against  the  defendant  on  demur- 
rer, the  plaintiff,  at  the  execution  of  the  writ  of  inquiry,  proved 
that  the  defendant  had  acknowledged  the  debt  to  a  certain  amount ; 
the  defendant,  on  the  other  hand,  adduced  evidence  to  shew  that 
she  had  only  acted  as  agent  for  her  husband.  The  under  sheriff 
directed  the  jury  that,  if  they  should  be  of  opinion  that  the  defend- 
ant really  acted  as  agent  for  her  husband,  they  ought  to  find  a 
verdict  for  the  plaintiff  with  only  one  shillmg  damages.  This 
they  accordingly  did.  A  motion  was  made  to  set  aside  the  inqui* 
^tion  on  the  ground  of  improper  evidence  having  been  admitted 
on  the  part  of  the  defendant  The  court  were  clearly  of  opinion 
that  this  evidence  ought  not  to  have  been  admitted;  that  the  only 
question  to  be  decided  by  the  jury  was  the  amount  of  the  debt ; 
and  that  the  question  whether  the  defendant  contracted  the  debt 
as  agent  for  her  husband,  or  in  her  separate  capacity  must  be  tak- 
en to  be  determined  by  the  record.  (1  Bos.  4r  Pul.^  368.)  Upon 
the  principle  of  this  case,  it  was  held,  that  a  lease,  mentioned  in 
this  condition  of  a  bond,  set  out  by  the  defendant  on  oyery  need 
not  be  proved;  (1  Esp,  Rep*,  175,)  and  a  bill  of  exchange  or 
promissory  note,  if  declared  upon,  need  not  be  proved,  but  it  must 
be  produced,  in  order  to  satisfy  the  jury  that  there  have  no  pay- 
ments been  made  upon  it  and  which  have  been  endorsed  thereon ; 
and  the  interest  on  the  note  being  frequently  assessed  by  way  of 
damages,  must  be  proven  to  the  jury.  (3  Term  Rep.^  3  01 ;  Doug^ 
316.)  Neither  can  the  defendant  prove  a  set  off  against  the  pliun- 
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tiff  before  the  juiy,  by  way  of  reducing  the  damages  recovered, 
though  he  may  give  evidence  controverting  the  plaintiff's  testi- 
mony as  to  the  amount  of  damages  claimed  (14  Easty  578.)  And 
generally  speaking,  with  regard  to  damages,  the  plaintiff  is  always 
entitled  to  nominal  damages,  to  be  assessed  to  him  by  the  jury, 
whether  he  proye  any  damages  or  not;  that  extent  of  damages 
bang  admitted  to  him  by  the  default  of  the  defendant — 3  Cavh 

But  in  an  action  for  torts,  where  the  actual  damages  resulting 
from  this  act  complained  of,  are  to  be  given  to  the  plaintiff  by  the 
jmy,  he  must  prove  them,  or  he  will  be  entitled  to  nominal  dama- 
ges only.  Thus,<  in  trespass  for  taking  and  carrying  away  the 
plaintiff's  goods,  the  court  held  that  the  plaintiff  on  the  inquiry 
need  not  prove  his  {uroperty  in  the  goods,  yet  he  must  shew  their 
value. — Dunl.  Pro.,  374 

But  where  the  jury  are  to  imply  the  amount  of  damages  from 
the  nature  of  the  injury,  and  where  no  q)ecial  damages  could  be 
proved  unless  laid  in  the  declaration,  the  plaintiff  is  entitled  to  re- 
cover more  than  nominal  damages,  though  he  offer  no  proofl 

Case  for  words  imputing  peijuiy.  Judgment  for  the  plaintiff 
by  default  At  the  execution  of  the  writ  of  inquiry,  the  plaintiff 
offered  no  evidence,  but  his  counsel  addressed  the  jury,  and  they 
assessed  the  damages  at  forty  pounds,  A  motion  was  made  to 
set  aside  the  inquisition,  and  it  was  contended  that  the  jury  were 
not  justified  in  giving  damages  without  some  evidence  by  which 
they  might  be  guided  m  giving  the  amount ;  or  that  the  damages^ 
at  all  events  should  have  been  nominaL  Abbot  Ch*  J.  I  think 
we  cannot  disturb  the  finding  of  tiie  jury.  The  defendant,  by  suf- 
fering judgment  by  default,  admitted  the  speaking  of  the  words 
as  alledged  in  the  declaration.  It  was,  therefore,  unnecessaxy  to 
that  effect  The  plamtiff  did  not  produce  any  evidence  in  ag- 
gravation, it  cannot  therefore  be  presumed  that  the  jury  were  mis- 
led, or  that  they  estimated  the  damages  on  erroneous  grounds. 
The  motion  denied.  (10  Eng.  Com.  Law  JZip.,  139.)  In  actions 
of  injuries  to  the  person  a  different  rule  prevails.  In  such  cases 
the  plaintiff,  as  in  cases  of  tieapass  de  bonis  asportalis  trover  and 
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the  like,  must  shew  actual  damages,  and  the  time  when  the  in- 
jury was  done. 

Motion  that  a  writ  of  inquiry  be  executed  at  the  circuit  The 
action  was  for  an  assault  and  batteiy.  The  day  laid  in  the  de- 
claration was  on  the  second  day  of  January  1830.  The  def^oid* 
ant  did  not  plead,  and  a  writ  of  inquiry  was  executed,  and  in* 
quisition  found  for  two-  hundred  dollars ;  which  inquisition  was 
set  aside  and  a  new  inquiry  held  On  the  hearing  before  the  she* 
riff  and  the  jury,  the  plaintiff  proved  that  on  the  day  laid  in  the 
declaration  he  was  severely  beaten,  but  did  not  prove  that  the 
defendant  inflicted  the  injuries  complained  of.  The  oounsel  for 
the  plaintiff  insisted  that  the  defendant,  by  his  default  in  pleadingi 
admitted  not  only  that  he  had  been  guilty  of  an  assault  and  bat- 
tery, but  also  that  he  had  been  guilty  of  the  assault  and  battery 
comnutted  on  the  plaintiff  on  the  day  laid  in  the  declaration. 
This  was  denied  by  the  counsel  for  the  defendant,  who  contend- 
ed that,  though  the  default  admitted  an  assault  and  battery,  that 
it  did  not  admit  the  assault  and  battery  committed  on  the  day  laid 
in  the  declaration;  and  as  there  was  no  proof  that  the  defendant 
committed  the  injuries  suffered  by  the  plaintiff  on  that  day,  the 
plaintiff  was  entitled  to  nommal  damages  only.  The  jury  coidd 
not  agree  iq)on  the  inquisition.  Under  these  drcumstanoes,  ao 
that  the  jury  might  be  correctly  instructed  as  to  the  law  of  the 
case,  it  was  moved  by  the  defendant  that  the  writ  of  inquiry  be 
executed  at  the  circuit  The  motion  was  resisted  on^the  part  of 
the  plaintiff,  and  it  was  admitted  that  the  law  as  contended  far 
on  his  part  before  the  sheriff  was  erroneously  insisted  on,  and  that 
therefore  there  was  no  necessity  of  sending  the  cause  to  the  cii^ 
cuit  The  defendant  consented  to  withdraw  his  motion,  on  die 
court  eipressing  its  opinion  upon  the  question  of  law. 

The  court  say,  Marcy,  Justice,  delivering  the  opinion,  that  de> 
fault  in  a  case  like  this,  admits  an  assault  and  battery;  but  it 
does  not,  I  apprdiend,  entitle  the  plaintiff  to  any  thing  more  than 
nominal  damages.  It  admits  only  the  traversable  allegations  in 
the  declaration.  Neither  the  specific  day  when  the  injuiy  was  done, 
nor  the  drcumstances  of  ag^avation  are  traversable.    They  are 
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therefore  not  admitted  by  the  default    A  plea  in  this  case  deny- 
ing a  battery  on  the  second  day  of  January,  (that  being  the  day 
laid  in  the  declaration,)  would  have  been  clearly  bad,  because  the 
phintifTto  entitle  him  to  recover,  is  not  confined  in  Us  proof  to  a 
lottery  on  that  day.    The  admission  of  the  defendant  is  of  a  bat- 
tery committed  within  the  period,  to  which  the  plaintiff  is  con- 
fined by  his  proof.    The  battery  may  have  been  on  the  second 
day  of  January,  but  not  necessarily  so.    It  may  as  well  have 
been  on  any  other  day  in  any  of  the  three  or  four  preceeding 
years.    If  the  plaintiff  receive  on  that  day  a  personal  injury,  the 
default  does  not  establish  the  fact,  in  the  absence  of  all  other 
proof,  that  the  defendant  inflicted  it.    Before  damages  can  be 
awarded  against  him  for  it,  the  plaintiff  must  shew,  either  by  di- 
rect proof,  or  by  circumstances,  sufficient  to  produce  a  reasonable 
conviction  in  the  minds  of  the  juiy  that  the  defendant  inflicted 
the  injttiy 5  Wendell,  134. 

The  same  rule  applies  as  to  the  admissibility  of  evidence  on 
writs  of  inquiry  upon  bonds  for  the  performance  of  covenants,  as 
in  actions  for  wrongs  done  to  the  person  or  personal  property. 
(1  Dunl.  Pr<L,  388.)  Therefore  an  action  on  a  bond  conditioned 
for  the  performance  of  covenants,  nslwithstanding  the  form  of 
action,  and  of  the  judgment  which  is  for  the  entire  penalty,  the 
plaintiff  must  prove  tiie  damages  actuaUy  sustained,  before  the 
aherifl's  jury  on  the  writ  of  inquiry ;  otherwise  he  can  recover 
only  nommal  damages.  And  it  is  made  the  duty  of  the  jury  by 
the  statute  to  inquire  into  the  truth  of  the  breaches  assigned  by 
the  plaintiff,  and  to  assess  the  damages  of  the  plaintiff  sustained 
thereby.—!  R.  5.,  2d  ed.,  300,  §  8. 

By  bond  for  the  performance  of  covenants  is  meant  a  bond 
with  a  condition  other  than  for  the  payment  of  money,  or  for  the 
nonperformance  of  any  covenant  or  written  agreement  But  bonds 
for  the  payment  of  money  stand  upon  the  same  footing  as  notes 
or  any  other  contract  for  the  payment  of  money^ — IUdy  §  1. 

After  the  jury  have  heard  the  evidence,  fhey  must  retire  and 
make  up  their  inquudtion,  before  hearing  any  other  inquests ;  and 
if  they  proceed  to  hear  evidence  in  several  cases  before  they  re- 
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tire  to  make  up  the  inquisition,  the  inquation  will  be  set  aade. 
But  this  irregularity  is  cured,  if  the  parties  consent  they  may  do 
so 3  WendeU,  478. 

The  sheriff  must  permit  no  one  to  mingle  with  the  jury  during 
thar  deliberations,  and  if  he  does  it  is  irregular. 

Bogert  moved  to  set  aside  an  inquisition  assessing  very  small 
damages,  on  account  of  the  sheriff's  having  permitted  a  person 
to  remain  and  converse  with  the  jury  whilst  deliberating  on  their 
verdict.  The  court  say,  no  one  ought  to  mix  with  a  jury  whilst 
deliberating.  They  should,  to  preserve  the  purity  of  justice,  be 
kept  by  themselves,  and,  on  this  point,  there  is  no  difference  be«> 
tween  an  inquiry  before  the  sheriff*  and  a  trial.  The  inquisiti<Mi 
was  set  aside. — 3  Caines*  Rep.,  96* 

The  sheriff*,  unless  when  at  the  circuit,  is  the  presiding  officer 
in  these  inquests  of  office,  and,  of  necessity,  must  decide  upon  the 
admissibility  or  rejection  of  evidence ;  determine  upon  questions 
of  law  that  may  arise,  and  direct  the  trial  the  same  as  a  judge  at 
nisi  prius.  Much  is  left  to  the  exercise  of  his  discretion,  which 
in  all  cases  should  be  carefully  employed,  so  as  to  preserve  the 
rights  of  parties,  and  the  purity  of  justice.  No  general  rule 
therefore  can  be  laid  down,  so  as  to  give  him  a  line  of  conduct 
which  he  might  safely  follow ;  as  evety  case  must  present  its  own 
peculiar  circumstances. 

Witnesses  may  be  compelled  to  attend  the  execution  of  a  writ 
of  inquiry,  by  subpoena  under  the  seal  of  the  court  from  which  it 
issues,  and  they  are  liable  for  attachment  for  disobedience,  to 
the  same  extent  as  for  not  attending  at  the  circuit,  as  it  is  a  con- 
tempt of  the  court  from  which  the  writ  issues. — 2  JR.  5.,  2d  ed.^ 
441  ^  1. 

The  same  rule  applies  in  cases  of  inquests  for  damages  done  to 
lands,  as  in  assaults  and  batteries  and  the  like ;  actual  damages 
must  be  proved,  or  the  plaintiff  only  recovers  nominal  damages.^*- 
Ibid,  266,  §  20. 

The  inquisition  must  be  in  writmg  and  signed  by  the  sheriff* 
and  jurors ;  and  it  is  usually  sealed,  though  this  is  not  necessary ; 
(Coioen,  212,  noU;)  it  is  usually  drawn  up  by  flie  plaintiff's 
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attorney.  It  should  be  executed  immediately  after  the  case  has 
been  submitted ;  and  it  is^  as  we  have  already  seen,  irregular  for 
a  sheriff  and  jury^  on  executing  writs  of  inquiry^  to  hear  the 
evidence  in  several  causes,  before  they  jetire  to  make  up  their 
inquisitions.  {3  WendeUy  478.)  Such  irregularities  may,  how- 
ever, be  waived  by  the  assent  of  the  parties ;  and  can  only  be 
taken  advantage  of  by  motion  to  set  aside  the  proceedings,  and 
not  by  writ  of  error.  {Ibid.)  After  execution  of  the  writ  of  in- 
quiry, it  is  filed  with  the  sheriff's  return  and  inquisition  annexed, 
and  a  rule  for  judgment  entered ;  the  plaintiff  then  has  his  costs 
taxed,  and  perfects  his  judgment. 

The  verdicts  of  juries  of  inquiry  when  rendered,  are  much  re- 
spected by  the  courts ;  for  it  has  been  decided  that  they  will  not 
set  them  aside  on  frivolous  grounds,  and  that  they  will  not  ex- 
amine into  the  effect  of  any  particular  piece  of  evidence  upon  the 
jury's  mind ;  for  unless  it  appears  that  there  was  no  proper  evi- 
dence before  them,  the  court  will  presume  that  they  had  suflicii»it 
grounds  lor  their  inquest.  ( I  DcU.y  82 ;  Dtml.  Prcu,  396,  6,  7.) 
The  defendant,  however,  may  move  to  set  aside  the  inquisition 
for  want  of  due  notice,  {Coleman^  56,)  or  on  account  of  an  ob- 
jection to  the  jury,  (Cot/^.,  112,)  or  for  excessive  damages.  {Burr»y 
1846 ;  3  Wils.j  63.)  But  in  an  action  of  slander,  the  court  will 
not  interfere  on  account  of  damages,  unless  the  case  is  very  gross, 
and  the  recovery  enormous.  (2  John.  J{.,  74.)  And  in  a  late 
ease,  on  a  writ  of  inquiry  assessing  the  damages  of  a  defendant 
in  an  action  of  replevin,  after  a  discontinuance  of  the  suit,  the 
court  would  not  set  the  inquest  aside  on  the  ground  of  the  exces- 
nveneas  of  the  damages,  when  the  proceeding  on  the  part  of  the 
plaintiff,  was  vexatious,  and  no  rule  of  law  had  been  violated  by 
the  jury.  (20  Wend.,  172.)  The  court  thought  that  in  such  case 
they  could  not  disturb  the  verdict  of  the  jury  without  interfering 
with  settled  principles.— 15  Wend.,  368 ;  15  John.  JR.,  493. 

The  plaintiff  may  move  to  set  aside  the  inquisition,  when  the 
damages  are  too  small,  and  there  has  been  contrivance,  {Saik., 
646,)  or  surprise ;  {Stra.,  615  ;)  as  if  the  witness  to  prove  his 
demand  declmed  giving  evidence,  and  the  sheriff,  throi^  igno- 
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ranee  of  his  authority,  refuse  to  adjourn  the  inquiiy ;  {Stra., 
1259 ;)  or  where  there  has  been  a  mistake  of  the  sheriff  or  jury, 
in  point  of  law ;  {Stra.,  426,  1269 ;)  but  not  for  insufBcienc^  of 
damages  alone,  (jBamef,  230 ;  Doug.,  609,)  unless  perhaps,  in 
case  of  a  elear  mistake. — 19  John*  JL,  244 ;  3  Ibid,  264. 

If  in^roper  evidence  has  been  admitted,  as  if  the  defendant 
has  been  allowed  to  give  evidence  in  demal  of  the  cause  of  ac«- 
tion,  ( 1  Bass.  Sr  PtUl.y  366,)  the  inquisition  will  be  set  asade,  if 
it  aj^ar  that  injustice  has  been  done ;  but  unless  this  is  shown 
the  court  will  not  interfere.  (3  John.  Ca.,  80.)  Nor  will  thej 
set  aside  the  inquisition  on  this  ground,  if  the  parties  have  agreed, 
that  any  evidence  might  be  given  on  the  execution  of  the  writ, 
that  could  be  given  on  the  trial ;  for  in  such  case  the  inquest  is 
to  be  considered  in  the  nature  of  an  arbitra^on. — 2  J(A$^  CiUj 
117. 

The  court  will  not  set  aside  a  writ  of  inquiry  before  it  has  been 
returned,  because  until  this  is  done,  it  is  not  before  the  court,  and 
the  plaintiff  may  issue  a  new  writ  (1  Coined  JR.,  250.)  K  the 
sheriff  permit  any  person  to  remain  and  converse  with  the  jury, 
whilst  deliberatmg  on  their  verdict,  the  inquisition  will  beset 
aside,  each  parfy  paying  his  own  costs,  as  neither  is  to  Uame. 
(3  Ibidf  96.)  If  the  damages  are  separately  assessed  on  eaeh 
count,  where  there  is  but  one  cause  of  action,  the  inquisition  will 
be  set  aside.  (3  John.  jR.,  254.)  And  when,  firom  sadden  and 
dangerous  illness,  the  defendant's  attorney  was  prevented  bom 
attending  on  the  execution  of  the  writ,  the  inquest  was  set  aside; 
but  this  was  only  done  on  torms. — 2  Coined  IL,  381. 

Where  a  writ  of  inquiiy  and  inquisition  was  lost,  thqr  were 
allowed  to  be  made  out  anew  from  the  sheriff's  notes.—- iSSfro^ 
1077. 

AAer  a  writ  of  nuisance  issued,  if  the  defendant  shall  not  vp* 
pear  according  to  the  rules  of  the  court,  or  shall  make  default 
after  appearance,  a  vmt  of  inquiry  shall  go  to  the  sheriff  of  ttt 
proper  county,  commanding  him  to  go  to  the  place  where  the 
naisanoe  is  alleged  to  exist,  and  by  the  veidict  of  a  jmy  to  kt^ 
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iqaire  thereof,  and  of  fbe  damages  occasioned  thereby,  and  on  the 
*Tetttm  of  such  inquest,  the  plaintiff  shall  have  judgment — 2  H. 
S.,  3d  ed,  267,  ^  & 

It  is  also  as  part  of  the  duties  of  the  sherifT,  provided  by  the 
Revised  Statutes,  that  whenever  the  governor  of  this  state  shall 
be  authorized  by  law  to  take  possession  of  any  lands  or  tenements 
witfiin  this  state,  for  the  use  of  the  people  of  this  state,  and  he 
cannot  agree  with  the  owner  or  owners  of  such  lands  or  tene- 
ments, for  the  purchase  thereof,  he  shall  cause  application  to  be 
made  to  the  court  of  chancery,  for  a  writ  of  inquiry  of  damages, 
which  shall  thereupon  be  issued  to  the  sheriff  of  the  county  with- 
in which  such  lands  or  tenements  shall  be  situated,  unless  the 
chancellor  shall  direct  such  damages  to  be  assessed  by  a  foreign 
jury.— 2  R.  S.,  2d  ed,  488,  §  66. 

Such  writ  shall  describe  the  ssud  lands  and  tenements  with  the 
like  certainty  as  required  in  a  declaration  in  ejectment ;  and  shall 
command  the  sheriff*,  that  by  die  oaths  of  twelve  good  and  law* 
fttl  men  of  his  county,  he  shall  inquire  whether  the  person  or 
persons  owning  the  said  lands  or  tenements,  or  any  of  such  per- 
sons, will  sustain  any  and  what  injury  by  reason  of  the  taking  of 
such  premises  for  the  use  of  the  people  ot  this  state ;  and  that  he 
return  the  said  writ,  with  the  finding  of  the  jury  thereupon,  to 
the  court  of  chancery  without  delay. — Ibid,  §  67. 

Upon  such  writ  being  delivered  to  the  sheriff*,  he  shall  give  at 
least  three  weeks'  notice  of  the  time  and  place  of  executing  the 
same,  by  publishmg  a  notice  thereof  in  a  newspaper  printed  in 
his  county. — Ibid,  §68. 

The  sheriff*  shall  summon  .twelve  qualified  jurors  of  his  county, 
to  attend  at  such  time  and  place,  and  shall  then  and  there  admi- 
nister to  each  of  the  said  jurors,  an  oath  that  he  will  diligent^ 
inquire  concerning  the  matters  specified  in  the  said  writ,  and  will 
g^ve  a  true  verdict,  according  to  the  best  of  his  judgment  without 
favor  or  partiality. — Ibid,  §  69. 

After  the  jury  shall  have  been  duly  sworn,  they  shall  proceed 
to  view  all  the  lands  and  tenemen||iq»ecified  in  the  writ;  and 
having  duly  omsidered  the  value  thded*,  they  shall  proceed  to 
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assess  the  damages  which  the  owner,  or  if  there  be  several,  which 
the  respectiye  owners  of  such  lands  and  tenements  will  sustain, 
by  being  deprived  thereof  They  shall  make  an  inqtdsition,  to 
be  signed  by  themselves  and  by  the  sheriff,  in  which  they  diall 
set  forth  the  names  of  the  several  owners  of  the  lands  and  tene* 
ments  in  question,  and  the  rights  of  each  owner  respectively,  so 
far  as  the  same  can  be  ascertained  by  them,  together  with  the 
amount  to  be  paid  therefor  by  the  people  of  this  state,  and  to 
whom  particularly ;  which  inquisition  the  sheriff  shall  forthwith 
return,  together  with  the  writ,  to  the  court  of  chancety^ — Ihidj 
488,  §70. 


NoU  ante  p.  TSH. — Where  a  delaalt  it  raffered  as  to  part  of  the  declara- 
tioo,  and  issue  is  joined  as  to  the  residue,  or  where  some  of  several  defend* 
ants  suffer  a  defaulti  and  others  plead  to  issue,  the  damages  on  the  default 
in  these  cases  must  be  assessed  by  the  same  jury  who  try  the  issue ;  and  you 
cannot  therefore  proceed  upon  the  default  beyond  the  role  for  interloeulory 
judgment.  And  by  statute,  you  may  go  to  trial  upon  the  issues  without  en* 
tering  interlocutory  judgment  on  the  default.—- Xair«  of  1S33,  p.  394,  §  1 ;  2 
^urr,  Pra.,  372. 


CHAPTER  XII. 


Attachments. 

An  attachment  is  a  writ  issuing  from  a  court  ot  competent  ju- 
risdiction in  the  nature  of  a  criminal  process,  and  is  designed  for 
the  puniahment  of  contempts  of  court  (1  WUs.y  300.)  Its  pur- 
pose is  to  bring  into  court  the  party  against  whom  it  is  issued,  to 
answer  interrogatories,  which,  upon  the  return  of  it,  are  to  be  ex- 
hibited against  him ;  but  in  its  design  and  effect,  it  is  frequently 
no  more  than  a  civil  proceeding. — 5  /.  it,  117;  6  Cowen,  4!t ; 
IBos.fy  Pull.,  336;  2  R.  S.,  443,  §  18,  19. 

Indeed  the  attachmeifts  for  most  of  the  species  of  contempt, 
and  especially  for  non-payment  of  costs,  and  non-performance  of 
awards  are  to  be  looked  upon  rather  as  civil  executions  for  the 
benefit  of  the  injured  party,  though  carried  on  in  the  shape  of 
criminal  process,  for  a  contempt  of  the  authority  of  the  court — 
4  ChMy's  Block.,  222. 

There  are  other  kinds  of  attachments  under  our  statutes,  which 
are  in  the  nature  of  process,  and, are  entirely  civil  in  their  nature: 

Attachments  against  absent  and  ctbsconding  del>tois. — 1  R.  5., 
2d  ed.,  764. 

Attachments  against  ships  and  vessels. — Ihid.  767. 

Attachments  issued  by  the  county  treasurer  against  the  lands 
of  non-residents  for  the  non-payment  of  taxes  upon  personal  pro- 
perty. — Ibid,  387. 

Attachments  against  foreign  corporations. — 2  Ibid,  375. 
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Attachments  or  warrants  issned  bjr  a  county  treasurer  against ' 
delinquent  town  collectors. — Ibidj  389. 

Attachments  or  warrants  issued  by  the  comptroller  against  de- 
linquent collectors  of  canal  tolls. — Ibidj  221. 

Before  proceeding  to  investigate  who  are  liable  to  attachments 
for  contempts,  it  becomes  necessary  to  ascertain  the  different 
kinds  of  contempts.    These  consist  of  two,  civil  and  criminaL 

Criminal  contempts  are : 

Disorderly,  contemptuous,  or  insolent  behaviour,  oommitted 
during  the  sitting  of  any  court,  in  its  immediate  view  or  presence, 
and  directly  tending  to  interrupt  its  proceedings,  or  to  impair  ihe 
respect  due  to  its  authority. 

Any  breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  its  proceedings. 

Wilful  disobedience  of  any  process  or  order  lawfully  made  or 
issued  by  it 

Resistance  wilfully  offered  by  any  penson  to  the  lawful  order  or 
process  of  the  court. 

The  contumacious  and  unlawful'  refosal  of  any  person  to  be 
sworn  as  a  witness;  and  when  so  sworn  the  like  refusal  to  answo 
wxy  legal  and  proper  interrogatory. 

The  publication  of  a  false  or  grossly  inaccurate  report  of  its 
proceedings ;  but  no  court  can  punish  as  a  contempt  the  publica- 
tion of  true,  full  and  fair  reports  of  any  trial,  argument,  proceed- 
ings or  decision  had  in  such  court — Ibidf  207,  ^  12. 

The  court  may  punish  summarily  any  contempt  conmutted  in 
its  view  and  presence,  but  in  all  other  cases  the  party  charged 
shall  be  notified  of  the  accusation,  and  have  a  reasonable  time  to 
make  his  defence.— J^&u2,  §  12. 

Punishment  for  these  coMempts  may  be  by  fine  or  by  impri- 
soimient  in  the  county  jail  ^^Lere  the  court  may  be  sitting,  or  both, 
in  the  discretion  of  the  court;  but  the  fine  shall  in  no  case  exceed 
two  hundred  and  fifty  dollars,  nor  the  imprisonment  thirty  days. 
And  when  the  person  shall  be  committed  to  prison,  for  the  non- 
payment of  such  fine,  he  shall  be  discharged  at  the  ezpiratioQ  of 
thirty  days. — Ibidj  ^11. 
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These  proyisioiis  do  not  afiect  any  proceedings  against  the  par- 
ties or  officers^  as  for  a  contempt  to  enforce  any  civil  right  or  re- 
medy. And  the  sommary  pmiishment  by  the  court  is  no  bar  to 
an  indictment  for  such  contempt  {Ihidy  206,  §  14, 15.)  Neither 
do  the  above  exactly  fall  in  the  nature  of  the  contempts  treated 
of  in  the  present  chapter,  though  they  are  punishable  by  process 
in  the  nature  of  an  attachment  The  contempt  at  present  under 
examination,  regards  the  sheriff  in  his  official  capacity,  and  liie 
attachment  issued  thereon  is  in  the  nature  of  a  civil  remedy. 

All  attorneys,  counsellors,  solicitors,  clerks,  registers,  ^Am^, 
coroners,  and  all  other  persons  in  any  manner  duly  selected  or 
appointed  to  perform  any  judicial  or  ministerial  services,  for  any 
miA^aviour  in  such  office  or  trust,  or  for  any  'wiUul  neglect  or 
violation  of  duty  therein ;  for  disobedience  of  any  process  of  such 
court,  or  of  any  lawful  order  thereof,  or  of  any  lawfid  order  of  a 
judge  of  such  court,  or  of  any  officer  authorized  to  perform  the  du« 
ties  of  such  judge :  parties  to  suits,  att(Nmeys,  counsellors,  solici- 
tors, and  all  other  persons,  for  the  non-payment  of  any  sum  of  mo- 
ney ordered  by  such  court  to  be  paid,  in  cases  where  by  law  exe- 
cution cannot  be  awarded  for  the  payment  of  any  such  sum,  or 
for  the  collection  thereof;  and  for  any  other  disobedience  to  any 
lawful  order,  decree,  or  process  of  such  court:  and  all  other  ca* 
ses  where  attachments  and  proceedings  as  for  contempts,  have 
been  usually  adopted  and  practised  in  courts  of  record  to  enforce 
the  civil  remedies  of  any  party  to  a  suit  in  such  court,  or  to  pro- 
tect the  rights  of  any  such  party :  {Ibidy  441,  §  1,)  and  some 
other  cases  included  in  the  second,  fourth  fiflh,  sixth,  and 
seventh  subdivisions  of  the  same  section,  are  made  cases  of  mis- 
conduct which  courts  may  punish  by  attachment ;  and  in  fact 
any  misconduct  by  which  the  rights  or  remedies  of  a  party  in  a 
cause  may  be  defeated,  impaired,  impeded,  or  prejudiced,  in  the 
cases  specified  in  the  first  section  may  be  punished  in  the  same 
manner.— /frid 

We  have  seen  that  the  sheriff  or  any  other  officer  to  whom  any 
process  shall  be  delivered,  shall  execute  the  same  according  to  the 
command  thereof,  and  shall  make  due  return  of  his  proceedings 
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thereon,  which  return  shall  be  agned  by  hiuL  For  any  neglect 
of  this  duty,  he  is  liable  to  an  action  at  the  suit  of  the  party  ^- 
grieved  for  his  damages,  and  to  an  attachment — 2  R.  S.2d  ecL, 
358,  §  80. 

Although  the  officer  is  required  by  the  command  of  the  writ 
to  return  it  on  the  day  mentioned  in  the  body  of  it  as  the  return 
day,  yet  before  any  proceeding  can  be  had  against  him  by  attach- 
ment for  his  omission  or  neglect  to  do  so,  at  any  time  after  the  re- 
turn day  of  the  writ,  either  party  must  serve  a  notice  upon  him, 
requiring  him  to  return  such  writ  within  twenty  days  after  service 
of  such  notice  5  and,  if  not  so  returned,  upon  filing  an  affidavit  of 
the  service  of  such  notice,  and  of  the  delivery  of  the  writ,  the  she- 
riflf's  default  may  be  entered,  and  an  attachment  issued  of  course. 
{Sup.  Court  Rules,  2L  15.)  Service  of  the  notice  may  be  made 
personally  upon  thesheriflf,  but  not  on  his  deputy ;  or  by  leaving  the 
same  at  the  office  of  the  sheriff  between  the  hours  of  nine  o'clock 
and  twelve  o'clock  in  the  morning ;  or  between  the  hours  of  two 
and  five  in  the  afternoon.  But  the  service  cannot  be  made  by 
leaving  it  in  the  office  if  there  is  any  person  there,  but  it  must  be 
delivered  to  such  person.  (2  R.  S.,  2d  ed,  214,  §  57.)  But,  if  the 
sheriff  has  no  office  the  service  of  papers  directed  to  him,  may  be 
made  by  leaving  the  same  at  the  county  clerk's  office  with  the 
clerk  or  his  deputy,  and  the  same  shall  be  deemed  equivalent  to 
personal  service  on  the  sheriff. — Ibid,  §  58. 

In  bailable  cases,  the  sheriff  is  also  liable  to .  an  attachment, 
where  he  has  returned  the  defendant  in  custody  upon  the  capias, 
provided  good  special  bail  is  not  put  in  by  the  defendant 

Afler  the  sheriff  has  returned  cepi  corpus,  if  the  defendant  be 
still  at  large,  and  bail  be  not  perfected,  the  plaintiff  ha9  lus  deo- 
tion,  either  to  wait  until  there  is  a  default  in  the  condition,  and 
take  an  assignment  of  the  bail  bond,  or  at  the  expiration  of  twen- 
ty days  after  the  return  of  the  writ  to  proceed  against  the  sheriff' 
For  this  purpose  the  statute  provides  that,  if  special  bail  shall  not 
be  put  in  within  twenty  days  after  the  return  day  of  the  writ  on 
which  the  arrest  was  made,  upon  filing  an  affidavit  that  such  baii 
has  not  been  put  in  and  perfected,  and  that  such  writ  has  been 
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returned  served,  a  rale  may  be  entered  with  the  clerk  of  the  court, 
in  which  the  writ  has  been  returned,  in  vacation  or  term,  requir- 
ing the  sheriff  or  other  officer  who  made  the  arrest  to  put  in  $pe« 
cial  bail  within  twenty  days  after  service  of  notice  of  such  rule. 
(2  it  5.,  2d  ed.,  271,  §  16.)  If  such  bail  be  not  put  in  and  per- 
fected within  the  time  specified  in  such  rule,  upon  filing  an  affida- 
vit of  the  service  of  notice  thereof,  a  rule  may  be  entered  in  vaca- 
tion or  term  that  an  attachment  issue  against  the  sheriff  or  other 
officer  who  may  have  made  the  arrest,  and  such  attachment  may 
be  issued  accordingly. — 2  Ibid,  §  16. 

The  sheriff  or  other  officer  who  shall  have  made  an  arrest,  may 
for  bis  own  indemnity,  put  in  special  bail  to  the  action,  when  such  ' 
bail  shall  have  been  required  as  herein  directed  and  the  putting 
the  same  in  shall  have  been  neglected  by  the  defendant,  &c.,  as 
to  subject  such  sheriff  to  an  attachment ;  and  the  putting  in  such 
bail,,  by  such  officer  shall  not  be  deemed  a  performance  of  the  con- 
dition of  the  bond  taken  on  suoh  arrest ;  but  such  officer  may,  not- 
withstanding,, prosecute  such  bond,  and  recover  the  amount  of  all 
damages  he  may  have  sustained  by  the  n^lect  of  the  defendant, 
to  put  in  such  bail. — 1  R.  S.,  2d  ed.,  271,  §  17. 

These  provisions  were  intended  as  a  substitution  of  the  cpmmon 
law  rule  against  the  sheriff  to  bring  in  the  body  of  the  defendant 
and  the  same  rules  of  practice  apply  as  under  the  former  rule. 

If  the  defendant  should  put  in  special  bail  within  the  twenty 
days  after  the  return  of  the  writ,  the  plaintiff  cannot  proceed 
against  the  sheriff,  but  must  except  to  the  special  bail,  and  serve 
notice  of  the  exception  on  the  defendant  or  his  attorney.  And 
the  notice  must  be  in  writing ;  a  verbal  notice  will  not  answer 
the  purpose.— 8  Term  Rep.,  137,  258 ;  1  If.  Black.,  107. 

Kthe  plaintiff  excepts  to  the  special  bail  put  in  either  by  the 
sheriff  or  defendant,  the  exception  is  entered  upon  the  back  of  the 
bail  piece  filed  in  the  clerk's  office,  within  twenty  days  after  ser- 
vice of  notice  of  the  bail's  being  put  in ;  the  time  of  justification  is 
eight  days  from  the  day  of  notice  of  exception ;  and  notice  of 
justification  is  to  be  given  four  days  before  the  day  of  justification. 
Bail  may  justify  before  a  justice  of  the  supreme  court  at  chambers, 
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a  circuit  judge,  or  a  supreme  court  commissioner,  with  a  right  of 
appeal  by  either  party  to  the  court. — Rules  Sup.  Court,  R.  13. 

It  becomes  proper  here  to  inquire  who  are  competent  special 
bail  in  such  cases : 

First.  He  must  be  a  freeholder  or  hoane  keq)er ;  if  he  is  not 
either  he  cannot  be  bail. — 5  Taunt.,  174;  1  ChUty,  Rep.,  174. 

The  term  house-keeper,  in  its  legal  sense,  with  reference  to  the 
qualification  of  bail,  means  a  person  actually  occupjdng  part  or 
fhe  whole  of  the  house,  being  the  party  responsible  to  the  land- 
lord for  the  entire  rent,  and  assessed  or  liable  for  the  parochial 
rates  and  taxes ;  and  the  rule  excludes  those  who  have  not  a  fixed 
and  permanent  residence.  (3  Petersd.  M.,  103 ;  2  Price  8.)  B^t 
m  some  cases,  an  actual  residence  in  the  house  is  not  material ;  as 
where  the  bail  and  partner  0¥med  a  house  in  thdr  manufactory, 
but  the  bail  did  not  reside  in  it,  he  was  allowed ;  the  court  sayii^ 
if  persons  thus  situated  were  to  be  conindered  incompetent,  it 
would  lead  to  the  rejection  of  many  competent  persons  liring  at  a 
distance  from  the  house  in  which  their  business  was  conducted. 
(/.  B.  Moore,  629;  Ring.  450.)  And  if  the  bail  be  a  house^keep- 
er,  the  amount  of  rent  he  pays  is  not  material. — 8  Moore,  365. 

Second.  The  special  bail  must  be  a  person  liable  to  arrest  up- 
on the  process  of  the  court  Therefore  a  person  who  is  exempted 
firom  arrest  is  not  competent  special  bail;  and  the  reason  assigned 
is,  the  difficulty  of  proceeding  against  him.  (4  Taunt.,  489;  1 
Doud.  fy  RyL,  127.)  But  ance,  by  the  revised  statutes,  (2R.  8., 
2d  ed.,  269  §  1,)  a  suit  may  be  commenced  against  a  person  pri- 
vileged from  arrest  by  service  of  a  copy  of  the  declaration  with 
notice  to  plead,  this  reason  would  seem  to  cease. 

JJiird.  He  must  be  solvent,  and  able  to  pay  the  amount  for 
which  he  becomes  responsible.  He  cannot  therefore  be  received 
unless  he  is  worth  double  the  amount  for  which  the  defendant  is 
held  to  bail,  although  the  species  of  property  is  not  material.  (3 
Petersd.,  Jib.,  106 ;  2  Chiity  Rep.,  97.)  And  he  must  be  the  own 
er  of  the  property  in  his  own  right,  and  the  property,  general^ 
speaking,  must  be  within  the  jurisdiction  of  the  court,  and  liable 
to  the  ordbary  process  of  the  law.    And  the  general  rule  is,  that 
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bail  cannot  justify  in  respect  to  property  out  of  the  jurisdiction  of 
the  court,  but  vrhea  the  property  has  been  shortly  expected,  the 
rale  has  been  departed  from.  (11  Price,  158;  Burr.y  2b26;  4 
Maiule  ir  Sdw.y  371 ;  1  ChUty  Rep.,  286.)  And  in  general  the  bail 
flonist  be  good  and  solvent ;  and  a  person  ^ho  is  insolvent  cannot 
be  bail.— 1  Chmy  Rep.,  %  116. 

There  are  other  objections  to  persons  as  bail.  Thus,  the  judges 
of  courts  cannot  be  special  bail,  because  of  the  neccessity  of  their 
attendance  in  the  court  where  they  belong.  {\H.  Black.  636.) 
Attorneys  and  sherifi  cannot  be  bail,  and  this  rule  extends  to  the 
partner  of  the  attomqr.  (16  John.  Rep.,  636;  1  WendeUj  36.) 
The  reason  vrhy  sheriff  and  other  officers  of  the  court  cannot  be 
bail  is,  on  account  of  the  oppression  necessarily  resulting  to  them 
as  bail.  (2  Bos.  tf  PuU.,  129 ;  20  John.  Rep.,  129.)  The  court 
say  in  the  case  last  dted : — ^  We  have  decided  that  an  attorney 
is  not  good  bail,  if  excepted  to ;  and  for  the  same  reason  we  think 
a  sheriff  ought  not  to  become  bail ;  and  such  is  the  rule  of  the 
English  courts,  {Sira.,  890 ;  Doug.,  466 ;  1  Bos.  fy  Pull.,  160,) 
which  do  not  allow  any  person  concerned  in  the  process  of  the 
court  to  become  bail."  This  rule  excludes  deputy  sherifils,  and 
jaQcrs  from  being  bail.  And  if  the  bail  is  indemnified  by  the  de< 
fendanfs  attorney,  they  are  not  competent  (1  Bing.,  64.)  But 
this  rule  does  not  extend  to  persons  who  have  been  indemnified 
by  the  sheriff  to  become  bail.  ( 1  Bos.  tf  Pull.,  21 ;  1  ChiUy.  Rep., 
714)  And  it  is  no  objection  to  the  bail  that  he  is  liable  on  the 
same  instrument  with  the  defendant,  on  which  the  suit  is  brought — 
1  ChiUy.  Rep.,  287,  306. 

And  if  a  person  has  been  once  rejected  as  bail,  he  cannot  af- 
terwards become  bail.  But  if  he  was  rejected  because  the  de- 
fendants attorney  indemnified  him,  the  rule  does  not  apply.  The 
rejection  must  have  been  for  infamy  of  character,  or  for  insuffi- 
ciency. And  if  the  reception  was  in  an  inferior  court  the  rule 
applies.— 1  Doud.  ^  Ryl.,  488 ;  3  ibid,  6. 

We  have  before  seen  that  the  special  bail  piece  (after  having 
been  duly  acknowledged,)  must  be  filed  in  the  office  of  the  clerk 
of  the  county,  and  if  the  attorney  for  the  defendant,  or  the  de- 
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fendant  himself,  neglect  or  refuse  to  do  it,  the  court  wiU  con^ 
him,  nunc  pro  tunc. — John,  Rep.j  73 ;  7  Cawen,  422. 

Although  the  act  abolishing  imprisonment  {Laws,  1890,  jk 
257,)  for  debt  has  abrogated  arrests,  and  holdmg  to  bail  upon 
contracts,  yet  the  doctrine  we  have  been  considering  in  relation 
to  the  duties  of  the  sheriff  will  apply  in  replevin,  and  in  those. ex* 
ceptions  under  the  statute  where  the  right  to  hold  to  bail  is  not 
taken  away. 

After  the  bail  has  been  put  in  by  the  defendant,  or,  in  his  be- 
half, by  the  sheriff,  the  plaintiff  may  except  to  them,  udd  they 
must  justify,  or  put  in  new  bail  who  must  also  justify. 

When  the  bail  intend  justifying,  the  defendant  or  his  attorney 
must  give  notice  of  the  time  and  place  of  justification,  and  the 
name  of  the  officer  before  whom  they  justify ;  though  if  at  the 
same  time  and  place,  it  may  be  before  a  different  officer  from  the 
one  named  in  the  notice.  (2  Wend.,  293.)  The  notice  must  be 
given  by  the  same  attorney  who  gave  the  original  notice  of  bail, 
unless  a  rule  has  been  duly  entered  to  change  the  attorney,  of 
which  notice  must  be  given,  otherwise  the  bail  will  not  be  per- 
mitted to  justify.  The  notice  must  be  served  at  least  four  day8  be- 
fore the  time  of  justification,  if  served  personally  upon  the  plain- 
tiflfs  attorney,  and  eight  days  if  it  is  served  upon  his  agent 
Doug.,  217  ;  6  Taunt.,  532;  Sup.  Court  Rules,  R.  13. 

But  if  the  attorney  for  the  defendant  refuse  to  go  on  with  the 
justification,  the  court  will  allow  the  bail  to  appear  and  justify 
by  their  own  attorney.  (7  Taunt.,  47.)  And  when  the  defend- 
ant's attorney  gave  notice  of  bail,  and  the  bail  to  the  sheriff,  by 
their  attorney  gave  notice  of  adding  and  justifying  other  bail,  the 
court  held  it  to  be  sufficient — 2  Bam.  fy  Aid.,  604 

For  the  purpose  of  justifying,  the  bail  appear  before  either  of 
the  officers  we  have  mentioned,  at  the  time  and  place  stated  in 
the  notice  of  justification,  with  an  affidavit  usually  prepared  be- 
fore hand,  stating  their  circumstances ;  or  they  may  be  examined 
viva  voce  as  to  their  circumstances  by  the  opposite  party,  and  if 
the  officer  be  satisfied  as  to  their  sufficiency,  a  rule  or  order  will  be 
granted  for  their  allowance. — 1  Dunl.  Pro.,  180* 
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The  bail  usaally  testify  that  they  are  householders  or  freehold- 
ers, worth  doable  the  sum  over  and  above  all  debts  due  from  them, 
in  which  the  defendant  is  held  to  bail.  But  where  the  amount  of 
bail  required  of  the  defendant  is  very  large,  the  court  will  not  re- 
quire the  sureties  to  be  worth  double  the  amount  As  where  the 
defendant  was  held  to  bail  in  the  sum  of  forty-five  thousand  dol- 
lars, the  bail  in  the  aggregate  were  required  to  justify  in  only  the 
sum  of  forty-five  thousand  dollars  each.  (1  Wendell^  107.)  But 
in  ordinary  cases,  if  the  bail  cannot  justify  in  double  the  amount 
in  which  the  defendant  is  held  to  bail  they  will  be  rejected. — 1 
Qrdk.  Pro.,  163;  2  HUl,  379. 

Bail  may  be  opposed  on  the  ground  that  they  personate  anoth- 
er, or  have  assumed,  or  feigned ;  and  the  personating  of  another 
as  bail  is  made  felony  by  the  statute ;  (2  R.  S.,  2d  ed.,  663,  §  48,) 
and  in  such  case  the  court  will  order  a  vacaior  to  be  entered  up- 
on  the  bail  piece.  But  this  power  has  been  exercised  with  great 
caution;  and  if  the  personation  has  been  felonious,  relief  will  be 
refiised  until  the  person  personated  has  prosecuted  to  efiect  the 
person  guilty  of  wilfully  personating  him. — 1  Dutd,  Pra.j  180. 

In  general,  however,  if  any  fraud  or  malpractice  have  been 
used  in  procuring  the  justification  of  the  bail,  and  which  was  not 
known  to  the  plaintiff  or  his  attorney  at  the  time  of  justification, 
the  court,  upon  application,  will  set  aside  the  rule  of  allowance; 
in  which  case  you  may  immediately  proceed  against  the  dieriffon 
tiie  bail  bond  taken  by  him. — 3  Dotol.  &.  RyL,  4. 

It  does  not  belong  to  the  province  of  this  work  to  go  into  the 
practice  of  the  courts  in  setting  aside  an  allowance  of  bail  upon 
a  fraudulent  justification.  Our  only  purpose  has  been  to  shew  the 
necessity  of  good  faith  in  the  matter. 

Before  the  tim^  of  justification  expires,  if  one  of  the  bail  can- 
not justify,  new  bail  may  be  added,  who  must  justify ;  but  he 
must  be  added  as  fresh  bail.  And  if  neither  of  the  former  bail 
justifiy,  the  bail  added  must  be  treated  as  new  bail,  and  give  no- 
tice acordingly.  The  notice  of  justification  besides  giving  the  time 
and  place  of  justifying,  the  officer's  name  bdbre  whom  the  justi- 
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ficadon  will  take  place,  must  give  the  names  and  additions  and 
places  of  residence  of  the  bail,  and  must  give  the  proper  title  of 
the  cause. — 1  D<nol»  ^  RyL,  356. 

We  will  now  proceed  to  the  attachment  against  the  sheriff,  for 
n^lect  of  duty  in  not  returning  the  writ,  or  for  not  perfecting 
bail,  as  required  by  the  statute  i  and  for  not  returning  the  write 
of,  execution  that  may  be  put  in  his  hands  for  collection,  &c. 

The  practice  to  compel  a  return  to  a  oapiaS)  and  to  an  ezeco? 
tion  when  the  sheriff  has  neglected  to  return  tl^em  are  eas^tially 
the  same. 

After  the  expiration  of  the  time  limited  by  the  notice  requiring 
the  sheriff  to  return  the  writ,  if  the  writ  be  not  returned,  on  filing 
an  affidavit  of  the  service  of  the  notice  imd  of  the  delivery  of  the 
writ,  the  officer's  default,  as  we  have  before  remarked,  may  be 
entered,  and  an  attachment  issues  of  course^ — Supreme  Camt 
Ruksj  R.  16. 

And  it  is  not  necessary  that  the  writ  should  have  been  received 
personally  by  the  sheriff,  but  if  it  is  in  the  hands  of  his  depu^  or 
his  under^  sheriff,  he  is  liable. — 6  Coweny  41. 

Untilthe  attachment  is  issued,  the  prooeedii^  are  entitled  in 
the  origmal  cause ;  after  it  issues,  they  are  in  the  name  of  the 
people.— 9  J.  B.,  160. 

The  attachment,  if  against  the  present  sheriff,  is  dtfected  to  ths 
coroner ;  if  against  the  late  sheriff,  to  the  present  sheriff;  and  maj 
be  returnable  at  any  day  in  term,  when  the  court  is  in  searioo^ 
though  the  regular  return  day  in  tetm  is  past— -2  jR.  5.,  2d  ei^ 
123,  ^  6. 

When  the  attachment  is  issued,  it  is  the  duty  of  the  coroner  to 
take  the  sheriff  into  his  custody,  and  bring  him  personally  befbvt 
the  court  issuing  the  attachment,  and  he  must  keq>  and  det^ 
him  in  his  custody,  imtil  such  court  shall  have  made  some  oider 
in  the  premises ;  unless  such  defendant  shall  entitle  himself  to  be 
discharged,  as  prescribed  in  the  next  section.-*-/&id,  442,  §  VL 

In  cases  where  a  sum  shall  have  been  endorsed  on  any  attacb* 
ment  issued  by  the  special  order  of  any  court,  and  when  any 
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sihall  have  beea  endorsed  in  wlaek  to  hold  the  defendant  to  bail, 
either  by  the  court,  or  by  a  judge  or  other  officer,  the  defendant 
shall  be  discharged  from  arrest  on  such  attachment,  upon  execut- 
ing and  deliyering  to  the  officer  making  the  arrest,  at  any  time 
before  the  return  day  of  the  attachment,  a  bond  nvith  two  sufficient 
sureties,  in  the  penalty  endorsed  on  such  attachment,  to  such  offi- 
cer by  his  name  of  office  and  his  assigns,  with  a  condition  that 
the  defendant  will  appear  on  the  return  day  of  such  attachment, 
and  abide  the  order  and  judgment  of  the  court  thereupon.  But 
where  the  attachment  is  issued  without  the  special  ord«r  of  the 
court,  and  an  order  qpecifying  the  amount  in  which  the  defendant 
is  to  be  held  to  bail  is  not  endorsed  thereon,  the  defendant  will 
be  entitled  to  be  discharged  from  arrest,  on  executing  a  bond  in 
the  penalty  of  one  hundred  dollars  with  sureties,  in  the  same  man- 
ner and  with  the  like  ccmdition  as  before  mentioned^-^3  R.  S^.,  2d 
ed.,442,^10, 11, 13. 

In  a  late  case,  (21  Wenddl,  &7,)  the  supreme  court  decide  that 
a  bond  executed  by  a  sheriff  to  be  relieved  from  arrest  on  an  at- 
tachment issued  against  him  for  not  returning  an  execution,  where 
the  penalty  exceeds  one  hundred  dollars  is  void,  if  an  attachment 
was  issued  without  an  order  fixing  the  amount  in  which  the  party 
proceeded  against  should  be  held  to  bail.  And  that  in  a  declara- 
tion on  such  bond  it  should  be  averred  that  the  bond  was  ordered 
by  the  court  to  be  delivered  to  the  plaintiffs  to  be  prosecuted ; 
ttkd  that  an  averment  that  it  was  ordered  to  be  delivered  up  to  be 
prosecuted  without  naming  the  plaintiffs,  or  authorizing  them  to 
prosecute,  would  not  be  held  sufficient  on  demurrer.  They  fiir* 
ther  remark  that  the  statute  expressly  required  that  wheo  such  an 
attachment  issues,  the  party  entitled  to  the  writ  shall  procure  an 
Older  from  a  judge  or  commissioner,  directing  the  penalty  of  the 
bond,  or  the  def(^ant  shall  be  discharged  from  arrest  on  execut- 
ing a  bond  in  the  penalty  of  one  hundred  dollars;  and  that  a  pre- 
vious statute  in  the  same  volume,  (2  £.  S^2ded.f  214,  §  60)  de- 
clares, ^no  sheriff*  or  other  officer  shall  take  any  bond,  obliga- 
tion or  security  by  color  of  his  office  in  any  other  case  or  manner 
Hum  such  as  are  provided  by  law ;  and  any  such  bond,  oUJiga^ 
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tton  or  security  taken  otherwise  than  as  herein  directed,  shall  be 
void."  They  thought  the  bond  in  question  was  taken  by  color 
of  the  sheriff's  office  in  a  case  other  than  such  as  is  provided  by 
law  for  so  lai^e  a  bond.  It  could  not  legally  have  been  for  m(^e 
than  one  hundred  dollars. 

Where  an  attachment  is  issued  by  the  special  order  of  the  court, 
a  cerfiffoate  to  that  effect  must  be  endorsed  thereon  by  the  clerk, 
and  if  no  sum  be  specified  in  which  the  defendant  shall  be  held  to 
bail  on  such  writ,  he  will  not  be  entitled  to  be  discharged  from 
the  arrest  on  giving  a  bond,  or  in  any  other  manner,  except  by 
the  special  order  of  the  court  issuing  the  attachment — 2  Ibid, 
443  §  14. 

And  if  the  officer  executing  the  attachment  do  no  return  the 
same  by  the  return  day  thereof,  without  any  previous  rule  for  that 
purpose  he  may  be  attached,  and  an  attachment  issues  agunst 
him  of  course  upon  bemc;  allowed  by  a  judge  of  the  court,  or 
some  officer  authorized  to  perform  the  duties  of  a  judge  at  cham- 
bers ;  and  in  such  allowance  the  cause  of  issuing  the  same  against 
the  officer  must  be  stated;  and  he  cannot  be  discharged  upon 
bail  or  in  any  other  manner  than  by  the  order  of  the  court — 
Ibid,  §  17. 

The  officer  must  also  return  with  the  attachment,  the  bond  tak- 
en by  him  from  the  defendant,  which  must  be  filed  with  the  at- 
tachment— /  bidj  §  16. 

In  case  the  officer  who  had  the  original  attachment,  is  attached 
for  not  returning  it  on '  the  return  day,  pursuant  to  the  17th  sec- 
tion of  the  statute,  the  person  attaching  him,  must  arrest  him,  and 
bring  personally  before  the  court,  and  detain  him  in  actual  cuslo*^ 
dy,  until  the  order  of  the  court — Ibidy  §  18; 

If  the  party  charged  with  the  misconduct  be  in  the  custody  of 
any  officer,  by  virtue  of  an  exiecution,orby  virtueof  any  process  for 
any  other  contempt  or  misconduct,  the  officer  having  the  attach- 
ment so  returns,  and  the  court  may  award  an  aUas  attachment,  and 
a  writ  of  habeas  corpus  to  bring  up  such  person.  (22  Wmd.,  63&) 
Or  if  the  attachment  issued  without  a  special  order  of  the  court,, 
the  writ  of  habeas  corpus  may  be  allowed  by  any  judge  of  th* 
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court,  or  an  officer  authorized  to  perform  the  duties  ot  such  judge 
m  Tacation.  And  such  writ  authorises  the  officer  in  whose  cus- 
tocfy  the  defendant  in  the  attachmait  is,  to  bring  him  before  the 
oourtin  which  the  writ  of  attachment  is  returnable,  and  to  detain 
him  at  the  place  where  such  court  shall  be  sitting,  until  some  or* 
der  is  made  by  the  court  for  his  discharge. — 2  Ibid^  442^  ^  7, 
8 ;  6  CotMTi,  415. 

We  shall  here  insert,  as  part  of  the  general  duties  of  the  sheriff 
in  the  service  of  attachments,  the  few  sections  of  the  statute  rdai- 
ing  to  the  process  of  attachment  for  disobedience  of  a  subpoena. 

Whenever  any  person  has  been  duly  subpoenaed  as  a  vritness  to 
appear  at  a  circuit  court,  or  before  the  court  of  common  pleas  as  a 
witness  to  testify  in  any  cause  to  be  tried  therein,  and  sihaU  neglect 
or  refuse  to  attend  upon  such  writ,  the  court  has  power  to  award 
an  attachment  against  him  for  such  neglect  or  misconduct.  There 
can  be  no  bail  upon  this  attachment,  as  thereby  the  remedy  would 
be  defeated,  which  is  to  compel  the  attendance  of  the  witness,  to 
testify  as  well  as  to  answer  the  contempt — 2  IL  S.  2d  ecL,  445, 
^34,36,36. 

Whenever  the  defendant  in  the  attachment  is  brought  before 
the  court  upon  the  attachment,  interrogations  are  administered  to 
him,  specifying  the  facts  and  circumi^ances  alledged  against  the 
defendant,  and  requiring  his  answer  thereto;  to  which  the  defend- 
ant must  make  answers  within  a  reasonable  time  upon  oath, 
which  time  will  be  allowed  by  the  court  The  answers  of  the  de- 
fendant may  be  contradicted  by  other  proof,  and  he  may  bring 
pcoofe  to  confirm  the  same.  And  upon  such  proof  the  court  shall 
determine  whether  the  defendant  is  guilty  of  the  misconduct  al- 
\sdged.— Ibid,  443,  §  19. 

If  the  court  find  him  guilty  they  will  proceed  to  punish  him 
by  fine  or  imprisonment,  or  both  as  the  case  may  require^ — > 
IM,^20. 

But  if  the  misconduct  complained  of,  consists  in  the  omission  of 
some  act  or  duty,  which  is  yet  in  the  power  of  the  defendant  to 
peefQnni,.he  shall  be  imprisoned  only  until  he  shall  bav^perfonned 

21 
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such  act  or  duty,  and  paid  such  fine  as  shall  be  imposed,  and  the 
costs  and  expenses  of  the  proceeding.  And  the  order  of  commit- 
ment in  such  case  shall  specify  the  act  or  duty  to  be  performed, 
and  the  amount  of  the  fine  and  the  expenses  to  be  paid. — 2  Ibid^ 
444,  §  33,  24. 

But  if  an  actual  loss  or  injury  shall  have  been  produced  to  any 
party  by  the  misconduct  alledged,  a  fine  shall  be  imposed  suffi- 
cient to  indemnify  such  party  and  to  satii^  his  costs  and  expenses, 
wluch  shall  be  paid  over  to  him  by  the  court ;  and  in  such  case 
the  payment  of  the  fine  and  acceptance  by  the  party  injured,  shall 
be  a  bar  to  the  injured  party's  maintaining  an  action  to  recover 
damages  for  such  injury  or  loss. — Ibid^  443,  §  21. 

But  in  all  other  cases  the  fine  imposed  shall  not  exceed  two 
hundred  and  fifty  dollars  over  and  above  the  costs  of  the  prooeed- 
i&g.*-/Ud,  444,  ^  22. 

If  the  defendant  against  whom  the  attachment  issues  has  been 
arrested,  and  the  writ  returned,  does  not  appear  on  the  return  day 
of  the  attachment,  an  aliat  attachment  may  be  awarded  or  an  or- 
der  entered  to  prosecute  the  bond  taken  on  the  arrest,  or  both. 
And  such  order  operates  as  an  assignment  of  the  bond  to  any  in- 
jured party,  who  shall  be  authorised  by  the  court  to  prosecnte  the 
same;  and  such  party  may  sue  on  the  same  as  the  asagnee  of 
the  sheriff  or  other  officer  to  whom  it  was  given,  in  the  same 
manner  as  in  other  actions  or  bonds,  conditioned  to  perform  cove- 
nants other  than  for  the  payment  of  money. — Ibid,  §  28. 

The  measure  of  damages  in  the  action  shall  be  the  extent  of  the 
loss  or  injury  sustained  by  such  aggrieved  party  by  reason  of  the 
misconduct  for  which  the  attachment  was  issued,  and  his  costs  and 
expenses  in  prosecuting  such  attachment — Ihidy  29. 

A  declaration  on  a  bond  given  by  a  sheriff  or  other  officer  to  he 
relieved  from  an  arrest  on  an  attachment  is  not  bad  in  substance,  if 
it  omit  to  alledf^e  the  niisc(mduct  for  which  the  attachment  isst- 
ed ;  nor  is  it  bad  in  substance  if  it  omit  to  specify  the  manner  in 
which  the  plaintiff  is  connected  with  the  iMX>ceeding;  it  is  enoa|^ 
if  it  be  alledged  that  he  is  the  party  aggrieved.  It  is  not  neosBa- 
ry  to  aver  m  such  declaration  that  the  attachment  on  which  the 
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defendant  was  arrested  is  returned ;  nor  to  alledge  that  the  defend- 
ant was  called  on  the  return  day,  and  that  bis  default  was  enter- 
ed. The  averment  of  the  non-appearance  of  the  obligor  on  the 
return  day  is  equivalent  to  an  allegation  of  special  damage,  un- 
der which  the  plaintiff  will  be  entitled  to  recover  damages  for  the 
misconduct,  and  the  costs  of  the  attachment.  Non-appearance 
akme  at  the  return  day  is  the  gravamen^  and  an  averment  of  that 
is  equivalent  to  an  allegation  of  special  damage.  The  miscon- 
duct is  matter  of  proof,  at  all  events  the  non-appearance  at  the 
return  day  is  enough  to  shew  a  forfdture  of  the  penalty  and  raise 
the  legal  intendment  of  some  damage. — 17  WendeU^  59. 

An  order  to  prosecute  a  sheriff's  bond  given  by  him  to  be  re- 
leased from  arrest  on  attachment  will  not  be  granted  until  after  a 
default  upon  a  second  call  of  the  sheriff,  on  motion  days  at  a 
general  term.  The  sheriff  may  be  called  on  two  non-enumerated 
days  next  succeeding  or  including  the  return  day,  If  the  attach  J 
ment  be  returnable  after  the  non-enumerated  days  have  passed, 
he  may  be  called  on  the  day  of  the  return  of  the  process,  and  a 
second  time  on  the  first  non-enumerated  day  in  the  next  term ; 
for  this  purpose  notice  must  be  given  to  the  sheriff ;  but  it  is  irre- 
gular after  a  call  of  the  sheriff  in  one  term,  to  permit  a  term  to 
intervene  before  making  a  second  call,  without  previous  notice  to 
the  sheriff;  othermse  the  whole  proceeding  would  be  a  complete 
surprise  to  the  sheriff.  Where  the  attachment  is  returnable  after 
all  the  non-enumerated  days  are  past,  the  first  call  may  be  made 
on  the  return  day.  So  much  the  sheriff  must  hold  himself  ready 
to  meet,  and,  if  in  default  on  the  second  call,  his  bond  may  be 
prosecuted  on  the  usual  order  lor  that  purpose,  or  a  further  at- 
tachment may  issue,  or  both  may  follow  according  to  circumstan- 
ces.—20  Ihid,  612. 

By  section  second  of  the  ^*  Act  relative  to  suits  commenced  by 
declaration,"  {Lam  1833,  c  271,  §2,)  the  sheriff  may  be  com- 
pelled to  return  declaration  served  by  him,  by  notice,  in  the  same 
manner  as  he  may  be  compelled  to  return  a  capias. 

The  duty  of  a  sheriff  in  returning  a  writ  of  fieri  facias  or  other 
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execution,  is  like  his  duty  in  returning  a  capias;  and  the  pro- 
ceedmgs  against  him  are  the  same. 

The  defendant  was  brought  up  on  an  attachment  fornot  return- 
ing an  execution,  and  objected  that  the  defendant  in  the  suit  in 
which  the  execution  issued  had  duly  sued  out  a  writ  of  error  to 
remove  the  judgment  By  the  court  That  is  no  excuse ;  unless 
the  defendant  has  obtained  a  stay  of  execution  by  putting  in  and 
perfecting  bail,  the  plaintiff  is  entitled  to  have  execution  of  his 
judgment— 9  Wend.y  224.  » 

This  case  clearly  establishes  the  duty  of  the  sheriff  that  he  must 
proceed  upon  the  execution,  unless  he  is  l^ally  stopped.  There 
is  no  discretion  given  to  him,  but  he  must  go  on  and  execute  the 
process  according  to  its  mandate,  leaving  to  the  defendant  to  take 
legal  means  to  arrest  his  progress  if  the  fi.  £eu  has  been  impro- 
perly issued,  or  its  execution  suspended. 

of  a  proper  appearance  by  the  defendant,  or  where  the  defendant 
does  not  put  in  special  bail  to  the  writ,  the  proceedings  are  mate- 
rially different  from  what  they  are  upon  an  attachment  for  not 
returning  the  capias,  declaration  or  execution. 

Where  a  sheriff  is  brought  into  court  for  not  putUng  in  bail  to 
the  action,  the  court  may  by  summary  proceedings  ascertain  the 
amount  due  to  the  plaintiff  in  the  action,  in  tiie  same  manner  as 
if  interlocutory  judgment  had  been  entered  against  the  defend- 
ant,—2  R  S.,  2d  ci,  272,  §  19. 

If  the  court  shall  determine  that  the  amount  so  vscertained 
ought  to  be  paid  by  the  sheriff,  and  if  the  AenS  shall  confess  a 
judgment  to  the  plaintiff  for  the  amount  so  ascertained,  with  the 
costs  of  the  suit  and  the  proceedings,  the  court  shall  thercnpoD 
stay  all  other  proceeding  against  him  until  he  shall  have  had  a 
reasonable  time  to  obtain  judgment  on  the  bond  taken  on  the  ai^ 
rest  of  the  defendant,  and  to  coUect  the  amount  so  ascertained  to 
be  due  to  the  plaintiff. — Ibid^  §  20. 

The  sheriff  upon  being  sored  with  such  attachment,  may,  at 
his  option,  confess  a  judgment  to  the  plaintiff  for  the  amount  due 
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him,  with  the  costs  of  the  suit  and  proceedings,  and  shall  there- 
upon be  discharged  from  arrest  upon  such  attachment ;  and  pro- 
ceedings on  such  judgment  shall  be  stayed  as  prescribed  in  the 
hist  section,  and  no  execution  shall  be  issued  without  leave  from 
the  court.— iUd,  §21;  H.  Black.,  233. 

If  in  any  action,  after  a  reasonable  time  is  allowed,  the  sheriff 
shall  not  satisfy  the  plaintiff  in  the  action  the  amount  due  him, 
with  costs  and  interest,  the  court  shall  award  execution  on  the 
judgment  confessed  by  such  sheriff,  as  above  provided ;  and  if 
the  execution  against  the  sheriff  is  returned  unsatisfied,  in  part  or 
in  whole,  the  same  proceedings  shall  be  had  upon  the  official  bond 
of  such  sheriff  to  collect  such  deficiency  as  are  provided  in  other 
cases  of  delinquency  of  the  sheriff. — 2  R.  &,  2d  ed.,  272,  §  22. 

We  have  before  seen  that  upon  the  return  of  the  attachment, 
the  court  will  cause  interrogatories  to  be  filed  specifying  the  facts 
and  circumstances  of  the  alledged  misconduct,  and  requiring  the 
answer  of  the  sheriff  thereto  upon  oath. 

These  must  be  filed  within  four  days  after  the  return  of  the  at- 
tachment, and  the  defendant  either  remains  in  custody,  or  puts  in 
bail,  or  his  recognizance  is  taken  to  appear  from  day  to  day  imtil 
the  court  shall  determine  the  case.  (3  Cowen^  341.)  And  if  the 
interrogatories  are  not  exhibited  within  that  time,  the  defendant 
mny  move  to  be  discharged  from  custody,  or  if  he  is  out  on  bail 
diat  his  recognizance  be  discharged. — 2  Wendell ,  617. 

Upon  the  filing  of  the  interrogatories,  the  defendant  must  an- 
swer thereto  in  writing,  within  such  reasonable  time  as  the  court 
shall  allow.— 2  R.  5.,  2d  ed,  443,  §  19. 

But  if  the  sheriff  refuse  to  answer  he  may  be  re-committed,  or 
jf  he  is  out  on  bail,  and  he  do  not  attend  to  be  examined,  his  re- 
cognizance may  be  forfeited,  or  the  court  may  attach  him  for 
his  second  contempt,  and  punish  him  in  their  discretion.-— 1  Dal^ 
las,  319 ;  2  Arch.  Pro.,  344. 

If  the  interrogatories  are  improper  or  irrelevant  the  defendant 
may  except  to  them.  {Strange,  444.)  And  the  interrogatories 
may  be  amended  for  the  purpose  of  explainmg  an  ambiguity,  or 
obtaining  a  more  fuU  answer  to  the  matters  already  stated ;  and 
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for  this  purpose  a  new  interro^tory  may  be  added.  But  not  for 
the  purpose  of  introducing  any  new  matter. — 6  Cotoen,  41 ;  1 
John^  Co.,  3L 

After  the  interrc^tions  are  filed  the  defendant  may  come  in 
and  confess  the  contempt,  but  he  cannot  do  so  before  filing,  for 
until  the  fiUng  there  is  no  charge  in  court  against  him  to  which 
he  can  plead  (JBurr.,  2105 ;  5  Term  Rep.^  362.)  But  upon  an 
attachment  against  the  sheriff  for  not  returning  a  writ  of  fi«  fa. 
the  court  refused  to  discharge  the  sheriff  until  he  paid  the  debt 
and  costs,  and  the  costs  of  the  attachment,  because  it  appeared 
there  was  firaud  on  his  part  in  the  matter.  Although  the 
in  his  answer  to  the  intern^atories,  admitted  that  he  by 
returned  the  execution  to  the  wrong  officer.  {1  H.  Black, ,  533.) 
But  where  the  defendant  has  been  indicted  for  the  contempt,  the 
court  must  take  that  into  consideration  in  inflicting  upon  him 
punishment  under  the  attachment — 2  R.  S.,  2d  ed.,  444  §  26. 

On  the  return  of  the  attachment,  if  there  be  no  party  aggrie?* 
ed  by  the  miseonduct  for  which  the  attachment  was  issued,  the 
court,  in  case  the  defendant  shall  fail  to  appear,  according  to  the 
condition  of  the  bond  taken  on  the  arrest,  shall  order  the  same 
to  be  prosecuted  by  the  attorney-general,  or  by  the  district  attw* 
ney  of  the  county  in  which  the  bond  was  taken,  in  the  name  of 
the  officer  who  took  such  bond,  and  in  such  case,  the  whole  pen- 
alty of  such  bond  shall  be  forfated  and  recovered,  and  from  the 
moneys  arising  and  collected  thereon,  the  court  shall  order  such 
sum  to  be  paid  to  the  party  prosecuting  the  attachment,  as  the 
court  ordering  the  prosecution  shall  think  proper  to  satisfy  the 
costs  and  expenses  incurred  by  him,  and  to  compensate  him  for 
any  injury  he  may  have  sustained  by  the  misconduct  for  which 
asch  attachment  issued ;  and  the  residue  of  the  moneys  shall  be 
paid  into  the  treasury  tf  this  state. — §  30,  31. 

It  is  also  provided  that,  if  on  the  return  of  executions  duly 
issued  on  such  judgment  obtained  on  such  bond,  it  shall  appear 
that  the  sureties  to  the  bond  at  the  time  of  taking  them  were  in* 
sufficient,  and  that  the  officer  recovering  them  had  reasonable 
grounds  to  doubt  their  sufficiency,  he  shall  be  liable  in  an  actum 
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on  the  case  to  the  party  aggrieved  who  may  have  prosecuted  such 
suits  for  the  amount  of  the  judgment  recovered  by  him,  and  for 
hn  costs  and  expenses  in  such  suit,  or  if  such  suit  was  brought 
by  the  attomey*general  or  district  attorney,  an  action  on  the  case 
may  in  like  manner  be  brought  by  them  in  the  name  of  the  peo- 
ple of  this  state  for  the  amount  of  the  judgment  so  recovered ; 
and  the  same  disposition  of  the  moneys  collected  in  such  action 
on  the  case  against  such  officer,  shall  be  made  as  directed  above, 
in  the  last  section. — Ibid^  32. 

But  if  the  sureties  are  apparently  responsible,  and  are  in  ap- 
parent credit  when  taken,  it  would  probably  be  sufficient  though 
they  should  be  insolvent  at  the  time  the  bond  was  prosecuted,  or 
judgment  obtained  upon  it,  by  the  attorney-general  or  district  at* 
tomey  as  prescribed  in  the  sections  above  cited. — 5  Taunt.y  86. 

If  there  is  any  irr^larity  in  the  proceedings  against  the  she- 
nS^  the  court  will  set  them  aside,  or  any  attachment  founded  up- 
on them.  Or  if  any  previous  proceedings  of  the  plaintiff  against 
the  bail  are  irregular,  the  sheriff  is  not  liable  to  an  attachment 
li  the  bail  is  not  afterwards  perfected.  Thus,  if  bail  be  put  in 
in  time  and  before  the  expiration  of  the  rule  against  the  sheriff, 
and  the  plaintiff  does  not  except  to  them  properly ;  or  the  notice 
of  exception  is  entitled  in  the  wrong  court,  or  the  like,  the  at- 
tachment against  the  sheriff  will  be  set  amde  for  irr^ularity ; 
and  this  will  be  done  though  the  irregularity  be  waived  by  some 
subsequent  act  of  the  defendant  in  the  attachment  And  in  cases 
of  attachments  against  the  sheriff,  it  is  as  a  general  rule  thought 
best  to  hold  parties  to  strict  regularity  in  their  proceedings. — 1 
H.  mack.y  80,  106 ;  1  Arth.  Pro.,  96. 

And  where  the  arrest  is  made  by  a  special  deputy,  as  in  such 
case  the  plaintiff  cannot  regularly  rule  the  sheriff,  either  to  return 
the  capias,  or  bring  in  the  body,  the  court  will  set  aside  an  at- 
tachment against  him,  for  irregularity,  with  costs.  (2  Matde  4* 
Sdw.y  562.)  And  if  the  plaintiff  declare  in  chief,  before  bail  is 
put  in  or  perfected,  he  discharges  the  sheriff,  and  an  attachment 
taken  out,  in  such  case,  against  the  sheriff,  would  be  clearly  ir« 
regular.— 8  John.  Rep.^  72. 
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If  the  plaintiff,  without  the  knowledge  of  the  sheriff,  take  a 
cognoTit  from  the  defendant  for  the  payment  of  the  debt  by  in- 
stallments, he  cannot  afterwards  proceed  against  the  sheriff,  even 
though  it  be  especially  agreed  that,  in  case  of  default  in  paying 
any  of  the  installments,  that  such  right  of  moving  against  the 
sheriff  for  an  attachment  shall  not  be  impaired*  (1  Tauni^i  169.) 
But  where  time  was  given  to  the  defendant  at  the  instance  of  one 
oi  the  special  bail,  the  court  refused  to  set  aside  an  attachment 
against  the  sheriff  on  the  application  of  the  baiL  (16  Com.  Imo 
Rep.,  43.)  But  if  there  has  been  any  unnecessary  delay  to  ob- 
tain the  attachment  against  the  sheriff,  the  court  will,  in  general, 
set  it  aside.— 1  Bos.  4*  Ptd.,  161 ;  17  /.  JR.,  37. 

We  shall  now  connder  the  duty  of  the  sheriff  upon  attachmeirts 
deUvered  to  him  against  parties  for  ihe  non-payment  of  money. 
TheTstatute  provides, 

'When  any  rule  or  order  of  a  court  ^hall  have  been  made  f<Mr 
the  payment  of  costs,  or  any  other  sum  of  money,  and  proof  l^ 
affidavit  shall  be  made  of  the  personal  demand  of  such  sum  of 
jnoney,  and  of  a  refusal  to  pay  it,  the  court  may  issue  a  precept 
to  commit  the  person  so  disobeying  to  prison,  until  such  sum,  and 
the  costs  and  expenses  of  the  proceeding  be  paid.  (2  iL  jSi,  2d 
ed.,  441,  §  4.)  Demanding  of  the  attorney  will  not  answer. — 9 
Paige  H.,  609.* 

And  in  all  such  cases,  where  payment  of  costs  shall  be  r^ 
quired  on  the  granting  of  any  motion,  or  the  perfonnance  of  any 
condition,  or  where  the  order  shall  require  such  payment  or  per- 
formance, the  party  whose  duty  it  is  to  comply  therewith,  has 
twenty  days  for  that  purpose,  unless  otherwise  directed  by  the 


*  The  stetute  has  the  foUowiiig  new  provision  m  to  the  coUection  of  costs 
awnrded  on  tpteial  moium  by  courts  of  lato.  AU  orders  awarding  costs  npoa 
granting  or  denying  special  motions,  shaU  specify  the  amonnt  of  such  costs; 
and  where  the  order  for  the  payment  of  costs,  or  any  sum  of  money  upon  a 
speeial  motion,  is  not  conditional,  a  precept  to  enforce  payment  of  snch  costs 
or  snm  of  m<mey,  may  be  issued  without  any  demand  or  applieattoa  lo  the 
court-^XaiM  1840,  p.  333,  fi  15. 
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rule  or  order.  And  where  by  the  ternos  of  any  order  any  act  is 
to  be  done  tatdanter^  it  shall  be  understood  to  mean  twenty-four 
horns.— 5tip.  Court  Rules^  R,  60. 

We  pass  ovar  as  foreign  to  our  subject,  any  detail  of  the  prac* 
tice  of  the  courts  as  to  the  taxation  of  costs,  or  the  notice  of  taxa- 
tion required  to  be  given. 

The  costs  must  be  regularly  demanded,  except  as  provided  by 
the  law  of  1840,  and  a  copy  of  the  taxed  bill  of  costs,  aud  a  copy 
of  the  rule  ^ving  them  must  be  served  upon  the  party,  at  the 
same  time  exhibiting  to  him  the  origmal  rule.  In  chancery,  by 
rule  199,  the  amount  of  costs  in  certain  cases,  is  inserted  in  the 
order,  and  no  taxation  is  then  necessary.  The  demand  must  be 
made  by  the  party  who  is  authoriaed  to  receive  them,  and,  if  the 
demand  is  not  made  by  the  party  authorized  to  receive  them, 
the  party  demanding  them  in  such  case,  must  have  a  power  c{ 
attorney  to  receive  them,  which  must  likewise  be  shewn,  and  a 
copy  of  the  rule  as  certified  by  the  clerk  must  be  attached  to  the 
copy  of  the  taxed  bill  of  costs.  It  is  not  necessary  diat  the  copy 
certified  by  the  clerk  should  be  attached.— 6  Caweny  39 ;  Du$d. 
iVa.,740;  1  WendeU,294. 

The  party  who  is  to  pay  the  costs  is  under  no  obligation  to 
pay  them  until  they  are  regularly  taxed.*  {Dunl.  Pra.,293.)  But 
this  remedy  extends  only  to  interlocutory  costs,  and  does  not  ex- 
tend to  the  costs  of  the  action  recovered  upon  the  obtaining  of 
the  judgment  final.  And  this  is  the  only  remedy  that  can  be 
pursued  to  recover  interlocutory  costs.— J6ui^  750* 

There  is  a  rule  in  the  court  of  chancery  similar  to  the  rule  of 
the  supreme  court  above  cited.  By  the  rule  in  chancery — wh&re 
a  party  is  ordered  to  pay  the  costs  of  any  interlocutory  proceed- 
ing, and  no  time  of  payment  is  specified  in  the  order,  he  shall  pay 
them  Within  twenty  days  alter  the  filing  of  the  taxed  bill  and  af- 
fidavit, and  service  of  a  copy  of  the  order  and  of  such  taxed  bill ; 


*  Where  relief  is  obtained  or  a  favor  granted  on  payment  of  costs,  then 
the  party  obtaining  the  relief  or  favor  must  seek  the  opposite  party  and  offer 
to  pay  them,  or  he  loses  the  benefit  of  his  rule.  If  the  amount  is  not  fixed 
hj  the  rale,  the  party  who  is  to  pay  may  require  the  costs  to  be  taxed. 
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or  if  a  gross  sum  is  specified  in  this  order  mthin  twenty  days  af- 
ter  service  of  a  certified  copy  of  the  order  ;  and  if  he  refuses  or 
neglects  to  pay  such  costs  within  the  time  prescribed  as  afcnresaid, 
or  spedfied  in  the  order,  the  adverse  party,  on  an  affidavit  of  the 
personal  service  of  such  copies,  and  a  demand  of  payment,  and 
that  such  costs  have  not  been  paid,  may  have  an  ex  parte  order 
to  commit  such  delinquent  party  to  prison. — CAon.,  Rules,  JL 17L 

In  cases  where  costs  are  allowed  to  the  complainant  upon  ex- 
ceptions to  the  answer  of  the  defendant  under  the  68tfa  and  59th 
rules  in  chancery,  a  different  couise  is  pursued  from  that  pdnted 
oUt  in  the  above  rule,  in  order  to  attach  the  defendant  for  non* 
payment  of  costs  of  the  exceptions.  In  those  cases  the  defendant 
is  entitled  to  a  copy  of  the  taxed  bill  of  costs  ten  days  before  the 
time  of  putting  in  the  further  answer  empires,  or  he  may  put  in 
such  answer  without  paying  the  costs.  But  the  complwiant  may 
afterwards  proceed  by  attachment  to  compel  the  payment  of  the 
costs,  if  they  are  not  paid  withm  twenty  days  after  service  of  a 
copy  of  the  taxed  bill  of  costs  on  the  defendant  or  his  solicitor«"^ 
Laws  of  1831,  p.  Z96. 

In  the  cases  under  the  171st  chancery  rule,  a  personal  demand 
of  the  defendani  must  be  made  for  the  costs,  and  a  copy  of  the  tax- 
ed bill  and  order  served  on  him,  before  he  is  in  contempt ;  where^ 
as  under  the  68, 69  and  60th  chancery  rules,  a  service  of  the  tax- 
ed bill  of  costs  upon  the  defendant's  soUcUar  only,  and  the  non- 
payment thereof  in  twenty  days  after  such  service  renders  him  li- 
able to  the  attachment. 

The  following  decisions  shew  the  manner  in  which  attachments 
for  the  non-payment  of  money  under  an  order  of  the  court  of 
chancery  should  be  served,  and  the  duties  of  the  sheriff  in  execu- 
ting them,  until  the  court  dispose  of  the  contempt 

In  Chancery,  March  4, 1834.-4  Paige,  R.  397. 

The  defendant  having  allowed  proceedings  against  hun  to  a 
writ  of  assistance  to  turn  him  out  of  possession,  was  ordered  to 
pay  the  costs,  and  was  taken  and  imprisoned  on  a  precept  A 
motion  was  to  discharge  him. 

By  the  Chancellor.    The  counsel  for  the  defendant  is  under  a 
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mistake  in  sappodxig  that  his  client  is  exempt  from  imprisonment 
in  this  case  mider  the  act  to  abolish  imprisonment  for  debt,  and  to 
punish  fraudulent  debtors.  {Laws  of  183 1,  p.  396.)  The  precept  for 
commitment  in  this  case  is  in  the  nature  of  civil  execution,  and 
the  defendant  is  therefore  entitled  to  the  privilege  of  the  jail  lib- 
erties. (2  R,  S.,  362,  §  43.)  But  he  is  imprisoned  for  costs  of  a 
proceeding  as  for  a  contempt  to  enforce  a  civil  remedy.  This 
case,  therefore,  is  expressly  excepted  £rom  the  operation  of  the 
act  of  April  1831,  by  Ate  provisions  of  the  second  section  of 
that  act.  The  precept  under  which  he  is  imprisoned,  issued  un« 
der  and  in  conformity  vritfa  the  fourth  section  of  the  revised 
statutes,  (2  /(id,  441,  §  4,)  vrhich  relates  to  proceedings  as  for 
contempt  to  enforce  civil  remedies.  And  it  was  the  intention  of 
the  legislature  to  except  proceedings  under  that  title  from  the 
operation  of  the  non-imprisonment  act  The  case  of  Tke  Peo^ 
fU  ex  reL  Bicbardson^  vs.  Onondaga  Common  Pleas,  (9  Wend., 
430,)  cited  by  the  defendant's  counsel,  came  within  the  letter 
of  the  act  of  1831,  and  was  not  embraced  within  any  of  the  ex« 
ceptions  specified  in  the  second  section.  If  an  order  for  the  non- 
payment of  interlocutory  costs  cannot  be  enforced  by  the  impris- 
onment of  a  parly,  the  adverse  party  would,  in  most  cases,  be 
without  remedy,  although  the  property  of  the  person  chargeable 
with  the  payment  of  such  costs,  was  more  than  sufficient  to  pay 
all  his  debts.  If  a  party  is  really  unable  to  pay  a  bill  of  costs  of 
this  description,  and  to  the  payment  of  which  he  is  sometimes 
subjected  by  the  bad  advice  of  his  counsel,  without  any  fault  on 
his  part,  he  ought  not  to  suffer  perpetual  imprisonment  I,  there- 
fore, can  see  no  good  reason  why  such  cas^  should  have  been  ex- 
cepted from  the  benefit  of  that  article  of  the  revised  statutes  {1  R. 
&,  2d  ed.,  789,  aif.,  6,)  which  provides  for  the  discharge  of  im- 
prisoned debtors  upon  a  voluntary  surrender  of  their  property  to 
the  creditor  by  whom  they  are  imprisoned.  In  the  present  case  I 
can  give  no  relief  to  the  defendant,  and  if  he  cannot  get  discharg- 
ed und&  any  of  the  insolvent  acts,  his  only  remedy  is  by  an  ap- 
plication to  the  legislature  to  extend  the  provisions  of  this  article 
ifS  the  revised  statutes  to  the  case  of  an  imprisonment  for  the  non- 
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payment  of  costs.    The  application  to  discharge  the  defendant 
from  the  custody  of  the  sheriff  is  denied* — Hoffn.  Ch.  Pr.  429,  n.  2. 

Bat  where  the  precept  or  attachment  issues  for  the  non^pay^ 
ment  of  money  other  than  costs,  the  sheriff  may  take  bail  for  the 
limits ;  and  from  the  opinion  of  the  chancdlor,  above  cited,  the 
defendant  upon  an  attachment  for  costs  is  entitled  to  the  limits. 

The  following  case,  first  decided  by  the  vice  chancellor  of  the 
first  circuit,  and  confirmed  by  the  chancellor,  npon  an  appeal  to 
him,  establishes  die  proposition,  that  the  defendant  in  such  case 
may  be  dischai^ed  under  the  insolvent  law< — 3  Po^e,  38. 

The  defendant  was  committed  under  several  precepts  issued 
from  the  court  of  chancery,  for  not  paying  money  ordered  to  be 
paid  as  alimony.  He  presented  a  petition  under  the  Revised  Stat- 
tttes,  {1  R.  S.,  2d  ed.,  789.)  The  vice  chancellor  examined 
the  clauses  of  the  previous  acts  of  the  I^islature,  (ad  of  1789, 2 
Johesfy  Varick,408;  act  of  1813;  Revised  Laws,  S48,)  mdtbe 
RnglifiK  statutes  of  which  our  former  statute  was  a  copy,  and  se- 
veral cases  in  the  common  law  courts  of  England,  (Cotep.,  136 ; 
4  Term  Rep.,  316 ;  1  Bos.  fy  Pul.,  336,)  in  which  it  held,  that 
the  lord's  act  extended  to  all  attachments  for  non-payment  of 
money  between  party  and  party ;  that  it  was  an  execution.  The 
court  then  say,  that  there  was  no  decision  in  England  extending 
their  statutes  to  the  court  of  chancery,  and  that  a  special  statute 
was  passed  for  that  purpose ;  (43  Creo.  III.  Cap.  6,)  and  the  rego* 
lation  was  retained  in  the  English  statute  of  1813.  That  before 
the  revised  statutes  were  passed,  the  principle  of  the  English  ca* 
ses  at  common  law  would  have  decided  the  question ;  but  that  un- 
der the  provisions  of  the  revised  act  referred  to,  coupled  with  the 
statute  as  to  contempts,  there  would  be  no  doubt  *  That  the  pre* 
cept  was,  to  all  intents  and  purposes,  an  execution ;  and  the  par- 
ty  under  it  was  imprisoned  in  a  civil  cause,  for  it  was  a  cause  be- 
tween party  and  party,  where  the  one  was  pursumg  a  civil  re- 
medy against  the  other,  and  it  did  not  partake  in  the  least  of  a 
public  prosecution.  The  court  confined  his  remarks  to  tlie  fourth 
section  of  the  statute  concerning  contempts. 

The  above  decisions  apply  as  well  to  cases  for  non-payment  of 
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costs  mider  the  supreme  court  ordering  the  payment  of  interlocu- 
tory costs.  By  comparing  the  rules  of  the  court  of  chancery, 
and  the  rules  of  the  supreme  court  upon  the  same  subject,  the 
language  of  the  rules  of  both  courts  vrill  be  found  substantially 
the  same.  The  above  decisions  will  serve  as  a  safe  guide  to  the 
sheriff  in  executing  the  attachment  after  the  decision  of  the  court 
upon  the  contempt,  and  would  doubtless  be  recognized  by  the 
supreme  court  as  good  authority. 

It  sometimes  becomes  the  duty  of  the  sheriff  to  execute  attadi- 
ments  other  than  for  the  non-payment  of  money.  The  sheriff  in 
these  cases  when  the  attachment  is  for  misconduct  or  other  con- 
tempt in  the  cases  prescribed  by  law  (excepting  on  attachments 
for  the  non-payment  of  costs,)  when  the  party  is  committed  to 
jail,  he  shall  be  actually^  confined  and  detained  until  discharged 
by  due  course  of  law,*  or  shall  be  semoved  to  some  other  jail  or 
place  of  confinement  in  the  cases  provided  by  law.  And  if  any 
sheriff  or  keeper  of  a  jail  shall  permit  or  suffer  any  prisoner  so 
committed  to  such  jail  to  go  or  be  at  large  out  of  his  prison,  ex- 
cept by  writ  of  habeas  corpus,  or  rule  of  couit,  or  in  such  other 
cases  as  may  be  provided  by  law,  he  shall  be  liable  to  the  party 
aggrieved,  for  his  damages  sustained  thereby,  and  shall  be  deem- 
ed guilty  of  a  misdemeanor. — 2  K  S^^  2d  ed.,  365,  §64. 

The  above  provision  sufficiently  indicates  the  duty  of  the  she- 
riff upon  this  species  of  attachment,  where  the  defendant  is  com- 
mitted to  his  custody  by  the  order  of  the  court,  as  a  punishment 
for  the  contempt. 

But  as  a  general  rule,  in  the  execution  of  attachments  for  con- 
tempts, before  the  decision  of  the  court  thereon,  whenever  an 
iTfficer  is  required  to  keep  any  person  arrested  upon  an  attachment, 
in  actual  custody,  and  to  bring  him  personally  before  any  court, 
the  inability,  from  sickness  or  otherwise,  of  such  person  to  attend 
such  court  personally,  shall  be  a  sufficient  excuse  for  not  bring- 
11^  him  before  su6h  court  Nor  shall  such  officer  be  required  in 
such  cases  to  confine  any  person  arrested  upon  an  attachment  to 
answer  for  misconduct,  in  any  prison,  or  otherwise  to  restrain 


*  See  note  page  346, 
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him  of  personal  liberty,  except  so  far  as  shall  be  necessary  to 
secure  his  personal  attendance. — Ibid,  445^  ^  37. 

What  we  have  said  embraces  the  whole  of  the  duties  of  the 
sheriff,  or  any  other  officer  in  the  executing  of  attachments,  for 
the  enforcing  of  a  civil  remedy,  and  for  the  omission  or  neglect 
of  duty  by  the  officer  in  returning  process  delivered  to  him  to  be 
executed;  and  also  for  the  contempts  incurred  by  parties  and 
witnesses  in  disobeying  the  process  of  the  court,  requiring  their 
attendance  as  witnesses,  or  the  performance  of  any  other  act  or 
duty.  The  doctrine  of  criminal  contempts,  it  is  believed,  is  suf* 
ficiently  illustrated  to  enable  the  reader  to  discover  the  diflerenoe 
between  that  kmd  of  contempt,  and  the  species  of  contempt 
to  enforce  a  civil  remedy.  We  have  endeavored  to  make  the 
line  of  demarkation  between  the  two  offences  plainly  perceptible. 

We  will  next  proceed  to^  the  duties  of  the  sheriff  upon  the 
several  kinds  of  attachments,  that  are  in  the  nature  of  execa- 
tions,  to  enforce  the  collection  of  money  in  particular  caseSr 

The  sheriff  to  whom  any  warrant  against  an  absent  or  abscond- 
ing debtor  is  directed  and  delivered,  is  required  immediately  to 
attach  the  real  estate  of  the  debtor,  and  all  his  personal  property, 
including  {noney  and  bank  notes,  (excepting  property  exempt 
from  execution,)  and  to  take  into  his  custody,  all  books  of  ac* 
count,  vouchers  and  papers,  relating  to  the  property,  debts,  cre- 
dits, and  effects  of  the  debtor,  together  with  all  evidences  of  his 
title  to  real  estate ;  and  to  keep  the  same  safely  to  be  disposed  of 
as  the  statute  directs.  {1  R.  5.,  2d  ed.,  766,  §  7.)  Any  {Hroper^ 
of  the  debtor  which  may  be  taken  by  execution  may  be  seized 
by  an  attachment  under  the  act  relative  lo  absconding  debtors. 
(9  John.  JR.,  220.)  But  the  statute  also  makes  choses  in  actioii 
liable  to  the  warrant  and  attachment.  The  sheriff  is  likewise 
required  immediately,  on  making  such  seizure,  with  the  assistanee 
of  two  disinterested  freeholders,  to  make  a  just  and  true  inventory 
of  all  the  property  so  sdzed,  and  of  the  books,  vouchers  and  pa* 
pers  taken  into  his  custody,  stating  therein  the  estimated  Talofe 
of  the  several  articles  of  personal  properly,  and  enumerating 
such  of  them  as  are  perishable ;  which  inventory,  after  being 
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ttgned  h&  the  sheriff  and  the  appraisers,  shaQ,  within  ten  days 
after  such  seizure,  be  returned  to  the  officer  who  issued  the  war- 
rant ;  and  the  sheriff  shall,  under  the  direction  of  sach  officer, 
collect,  receive  and  take  into  his  possession,  all  debts,  credits 
and  effects  of  such  debtor,  and  commence  such  suits  and  take 
such  legal  proceedings  in  the  name  of  such  debtor,  as  may  be 
necessary  for  that  purpose ;  and  which  suits  and  proceedings  may 
be  continued  by  t|e  trustees  to  be  appointed  as  hereinafter  direct- 
ed, until  a  fimutermination  thereof. — Laws  1840,  296,  ^  1. 

A  seizure  made  by  virtue  gf  any  attachment  issued  under  the 
provisions  of  the  statute,  shall  be  deemed  to  supersede  any  seizure 
that  may  have  been  previously  ma^e  under  any  warr^t  which 
■hall  have  issued  at  the  instance  of  any  overseer  or  superintend- 
ents of  the  poor  against  any  person  pursuant  to  the  provisions  of 
law,  respecting  the  relief  and  support  of  indigent  persons,  or  re- 
specting the  support  of  bastards ;  but  the  surplus  of  any  property 
so  seized,  after  satisfying  the  creditors  shall  be  paid  to  the  over- 
seers, or  superintendents,  at  whose  instance  any  warrants  so  su- 
perseded, may  have  issued. — 1  R.  5.,  2d  ed.,  775,  §  74. 

If  any  of  the  property  seized  under  the  attachment,  other  than 
veaseb,  be  perishable,  the  sheriff  is  required  to  sell  the  same  at 
public  auction,  under  an  order  of  the  officer  .who  issued  the  war- 
rant, and  to  retain  in  his  hands  the  proceeds  of  the  sale,  after  de- 
ducting his  expenses,  to  be  allowed  by  such  officer,  which  pro- 
ceeds are  directed  to  be  disposed  of  in  the  same  manner  as  the 
property  so  sold  would  have  been,  had  it  remained  unsold. — /bid, 
766,  §  9. 

Whenever  a  sale  of  perishable  property  is  thus  ordered  by  the 
officer,  he  is  required  in  the  order  to  prescribe  the  time,  place 
and' notice  of  sale,  and  how  the  same  shall  be  published. — liidy 
769,  §27. 

If  any  goods  or  effects  seized  as  .Ihe  property  of  the  debtor, 
other  than  vessels,  are  claimed  by,  or  in  behalf  of,  any  other 
person  as  his  property,  ^kdieriff  is  directed  to  summon  aitid 
swear  a  jury  to  try  the  valiflj  of  such  claim,  in  the  same  man* 
ner,  and  with  the  like  effect  as  in  cases  of  seizure  under  execu- 
tion.—IWd,  767  J  ^0. 


''  J 
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If  by  their  inquisitioiiy  the  jury  find  the  property  of  ihe  goods 
and  effects  so  seized,  to  be  in  the  person  so  claiming  them,  the 
sheriff  must  forthwith  deliver  them  to  the  claimant,  or  his  agent, 
unless  the  attaching  creditor,  by  bond  with  sufficient  sureties,  in- 

ft  _ 

demnifies  the  sheriff  for  the  detention  of  such  goods  and  effects. 
(1  Ibidy  §  IL)  In  case  of  such  indemnity,  the  sheriff  must  detain 
such  goods  and  effects  to  be  disposed  of  as  the  statute  directs.  (8 
Coweny  67;  6  Wendell,  310.)  Andtheinquisiti<ii  of  the  jury  may 
be  given  in  evidence  to  shew  that  the  sheriff  has  not  acted  mail* 
ciously,  and  will  mitigate  damages  ip  an  action  of  trespass  against 
him  for  taking  the  goods  ot  such  claimant  (3  Monk  fy  SehCf 
176 ;  4  Term  Rep.y  633 ;  lO^okn.  Rep.,  98.)  But  the  inquisitioii 
is  not  admissible  as  evidence  for  the  shariff,  nor  is  it  admisnble  at 
all  to  ascertain  the  property,  in  an  action  against*  the  sheriff  for 
the  value  of  the  goods. — 2  H.  Black.,  437. 

K  the  property  in  such  goods  be  found  to  be  in  the  claimant, 
the  costs  and  charges  arising  from  the  inquisition,  to  be  allowed 
^  by  the  officer  issuing  the  warrant,  must  be  paid  out  of  the  estate 
of  the  debtor;  but  if  the  property  in  the  goods  be  found  in  the 
debtor,  then  the  costs  and  charges,  to  be  ascertained  in  the  same 
manner,  must  be  paid  by  the  claimant — 1  R*  S.  2d  ed.,  767,  §  ISL 

Upon  the  appointment  of  trustees  being  made,  every  sheriff  to 
whom  any  warrant  against  the  estate  ot  the  debtor  may  have  beeo 
issued,  is  required  to  return  the  same,  with  his  proceedmgs  there- 
^  on  to  the  officer  who  issued  it,  or  to  the  officer  who  issued  the 

first  warrant  against  the  debtor,  in  case  warrants  shaU  have  been 
issued  by  several  officers;  and  such  officer  is  directed  to  cause  the 
same  to  be  filed  within  thirty  days  thereafter,  in  the  office  of  a 
derk  of  the  supreme  court — 1  R.  S.,  2d  ed,  774,  §  66. 

And  every  sh^Mtf*  to  whom  a  warrant  may  have  been  deliveredi, 
may  be  compelle^y  the  officer  having  jurisdiction  over  the  pro* 
ceedings  thereon,  to  return  such  warrant  and  the  inventoiy  requir- 
ed  to  be  taken  by  him,  by  an  order  of  such  officer,  and  by  process 
of  attachment,  for  disobedience  thereqfcbn  the  application  of  any 
creditor,  or  of  the  debtor,  and  on  p^f  of  the  neglect  of  the  she- 
ri£_i6id,  ^  67. 
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Other  duties  of  the  sheriff  result  from  attachments  against  ships 
•  nd  vessels. 

The  sheriff  to  whom  the  warrant  is  directed  and  delivered  must 
forthwith  execute  the  same,  and  must  keep  the  ship  or  vessel,  and 
other  property  seized  hy  him,  to  he  disposed  of  as  directed  by  the 
statute. 

Within  ten  days  after  the  seizure,  he  must  make  a  return  to  the 
officer  who  issued  the  warrant,  stating  therein,  particularly,  his 
doings  in  the  premises ;  and  must  make  out  and  subscribe,  and 
annex  thereto  a  just  and  true  inventory  of  the  property  seized ; 
wbich  inventory  must  be  signed  by  him  and  annexed  to  his  re- 
turn.—2  Ibid,  406  §  6. 

Within  twenty  days  after  the  service  of  the  order  of  sale,  the 
Aeriff  must  proceed  and  sell  the  vessel  so  seized  hy  him,  her 
tackle,  apparel  and  furniture,  or  such  part  thereof,  as  shall  be  suf- 
ficient to  satisfy  the  claims  exhibited,  and  the  expenses  incurred, 
iqpon  the  same  notice,  in  the  same  manner,  and  in  all  respects 
subject  to  the  provisions  of  law,  in  case  of  the  sale  of  personal 
property  upon  execution^ — Ihidj  408,  §  22. 

The  sheriff  must  return  to  the  officer  granting  the  order,  his 
proceedings  under  the  same;  and  the  proceeds  of  the  sale,  after 
deducting  his  fees  and  expenses  in  seizing,  preserving,  watching, 
and  selling  the  vessel,  are  to  be  retained  by  the  sheriff  in  his 
hands,  to  be  distributed  and  paid  as  directed  by  the  order  of  dis- 
tribution.— Ibidy  §  23. 

When  a  distribution  of  the  moneys  arising  from  the  sale  of  the 
vessel  is  made  by  the  officer  before  whom  the  proceedings  are 
pending,  he  is  ordered  to  draw  an  order  on  the  sheriff  having 
such  proceeds  of  sale  in  his  hands,  directing  him  to  pay  the  same 
to  the  several  attaching  creditors  entitled  thereto,  according  to 
such  distribution,  and  the  same  must  be  paid  accordingly ;  and  all 
moneys  ^vmaining  in  the  hands  of  such  sheriff,  after  such  pay- 
ment, and  after  deducting  his  commission,  are  required  to  be 
paid  to  the  owner,  agent,  consignee,  or  master  of  said  vessel. — 
9fbU,  409,  §  35, 36. 

The  sherifi  to  whom  a  warrant  has  been  delivered,  may  be 

22 
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compelled  by  the  officer  haying  jurisdiction  of  the  proceedings 
thereon,  to  return  the  inventory  required  to  be  taken  by  him,  and 
to  pay  over  the  moneys  in  his  hands  pursuant  to  any  order  for 
that  purpose  by  an  order  of  such  officer,  and  by  process  of  at* 
taehment  for  disobedience  thereof,  on  the  application  of  any  credi- 
tor.—/Wd,  410,  §  41. 

If  the  sheriff  after  seimg  the  vessel,  lets  her  go  out  of  his 
possession,  ^thout  taking  the  bond  required  by^tute,  he  is  lia- 
ble to  the  creditors,  who  issue  an  execution  upon  a  judgmest  up- 
on the  attachment  It  is  the  duty  of  the  sheriff  to  keep  Ibe 
sel  or  take  a  bond,  and  he  must  not  discharge  the  vessel 
sufficient  bond. — 11  Wendell,  641. 

The  application  may  be  made  to  the  officer  who  issued  the 
warrant,  who,  before  the  appcHntment  of  trustees  by  Ism  a&> 
eordmg  to  the  statute,  on  receiving  a  bond  from  the  owner,  cob» 
aignee,  agent,  or  commander  of  the  ship  or  vessel,  in  at  least 
double  the  amount  of  the  penalty  sworn  to  by  the  creditors,  con- 
ditioned  to  pay  all  such  claims  and  demands  as  the  attaching 
creditors  shall  establish,  to  be  subsisting  liens  upon  the  ship  or 
vessel,  according  to  the  proviaons  of  the  statute  at  the  time  of 
exhibiting  the  same  respectively. — 2  R.  S^  2d  ed.,  ^OTI,  §  13, 14. 

Upon  such  bond  being  executed  and  delivered,  the  officer  issoes 
Mm  order  discharging  the  warrant  that  may  have  been  issoed  by 
him,  and  no  further  proceedings  are  to  be  had  against  the  vessel 
on  the  warrant  founded  upon  any  demand  included  in  the  bolide 
This  bond  is  held  for  the  general  benefit  of  all  the  creditors  in  the 
attachment,  and  may  be  sued  by  any  of  them  severally,  or  all  of 
them  jointly  in  respect  to  their  demands. — tind,  ^  18. 

We  have  already  had  occasion,  ii^  the  first  cht^tcr,  when  enu- 
merating some  of  the  duties  of  the  sheriff,  to  recite  the  statute  of 
1833,  {Laws  of  1833,  360,  ^  18,)  reiq>eedng  the  warrant  iasoad 
by  the  county  treasurer,  to  collect  certain  taxes  asseJbed  vspfm 
debts  due  to  non-residents,  and  also  those  parls  of  the  leviaed 
statutes  which  refer  to  the  duty  of  the  sheriff  upon  warrants  of  tiki 
comptroller  against  coUectcMrs  of  canal  tolls;  we diall  thereCorti 
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omit  these,  and  attend  at  present  to  the  proceedings  under  attach* 
me&ts  against  foreign  corporations. 

In  these  cases,  the  sheriff  to  whom  such  attachment  shall  be 
Erected  and  delivered,  shall  proceed  thereon  in  all  respects  in  the 
manner  prescribed  by  law  in  case  of  attachments  against  absent 
debtors,  shall  make  and  return  an  inventory,  and  shall  keep  the 
property  smed  by  him,  or  the  proceeds  of  such  as  shall  have  been 
sold  to  answer  any  judgment  which  may  be  obtained  in  such  suit, 
and  shall,  under  the  direction  of  the  officer  issuing  such  attach- 
ment,  collect,  receive,  and  take  into  his  possession  all  debts,  cre- 
dits, and  effects  of  such  debtor,  and  commence  such  suits  and  take 
such  legal  proceedings,  either  in  his  own  name  or  in  the  nune  of 
such  forrign  corporation,  as  may  be  necessary  for  that  purpose, 
and  discontinue  the  same  at  such  time  and  on  such  terms  as  the 
■aid  officer  may  direct — Laws  1840,  p.  296,  §  2. 

If  any  property  seized  is  perishable,  or  if  any  part  of  it  is 
claimed  by  any  other  person  than  the  corporation,  or  if  any  part 
9i  it  consist  of  a  vessel  belonging  to  any  port  or  place  in  this 
state  or  die  United  States,  or  of  any  foreign  vessel ;  or  of  any 
share  or  interest  in  any  vessel,  the  same  proceedings  are  required 
to  be  had  in  all  respects  as  are  provided  by  law  against  absent 
debtors.  (2  R,  &,  376  §  22.)  These  proceedmgs  we  have  just 
been  considering. 

Any  bond  required  to  be  given  to  the  sheriff  servmg  such  at- 
tachment, shall  be  held  for  the  benefit  of  the  plaintiff  in  the  suit—* 
lUd,  i  23. 

In  case  any  judgment  be  rendered  for  the  plamtiff  in  any  such 
siut,  and  an  execution  be  awarded  thereon,  the  sheriff  shall  assign 
to  die  plaintiff  any  bond  taken  by  him  in  the  couise  of  the  pro* 
ceedings,  and  all  debts,  credits  and  effects  of  such  corporations  as 
he  may  have  seized,  shall  pay  over  io  such  plaintiff  the  proceeds 
of  all  sleas  of  perishable  property,  and  the  proceeds  of  all  said 
debts,  credits  or  effects  as  he  may  have  received,  or  of  any  vessel 
or  share,  or  interest  in  a  vessel  sold  by  him,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  such  execution ;  and  if  any  balance 
remain  due,  he  shall  sell  under  such  execution,  so  much  of  the  pro- 
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perty  of  such  corporation  remaining  in  his  hands,  as  may  be 
cessary  to  satisfy  such  balance. — Latos  1840,  p.  291  j  §  3. 

If  the  plaintiif  in  any  such  action  be  non-suited,  or  discontinue 
the  same,  or  judgment  for  any  cause  passed  against  him,  every 
such  bond  taken  by  the  sheriflT,  all  the  proceeds  of  such  sales,  and 
all  the  property  of  such  corporation  remaining  in  his  hands,  shall 
be  delivered  by  such  sheriff  to  the  defendants  or  their  agents  in 
the  same  manner,  and  upon  the  same  terms  as  are  prescribed  in 
the  case  of  an  attachment  against  an  absent  debtor  being  dia- 
chaiged ;  and  in  case  of  the  failure  of  such  corporation  to  comply 
with  such  terms  the  sheriff  shall  proceed  in  like  manner  as  direct- 
ed in  case  of  an  absent  debtor. — 2  R,  5.,  376,  ^  26. 

We  shall,  lastly,  consider  the  duty  of  the  sheriff  upon  warrants 
issued  by  county  treasurers  against  delinquent  collectors  of  town 
taxes. 

If  any  collector  shall  refuse  or  neglect  to  pay  to  the  several 
town  officers  of  his  town  or  to  the  county  treasurer,  the  sums  re- 
quired by  his  warrant  to  be  paid  by  them  respectively,  or  eithec 
of  them,  or  to  account  for  the  same  as  unpaid,  the  county  trea- 
surer shall,  within  twenty  days  afler  the  time  when  such  payment 
oi^ht  to  have  been  made,  issue  a  warrant  under  his  hand  and 
seal,  directed  to  the  sheriff  of  the  county,  commanding  him  to 
levy  such  sum  as  shall  remain  unpaid  and  unaccounted  for  by  such 
€ollector,  of  the  goods  and  chattels  lands  and  tenements  of  such 
collector,  and  to  pay  the  same  to  the  county  treasurer,  and  re- 
turn such  warrant  within  forty  days  afler  the  date  thereof;  which 
warrant  the  county  treasurer  shall  immediately  deliver  to  the  she- 
riff of  the  county ;  but  no  such  warrant  shall  be  issued  by  the 
county  treasurer  for  the  collection  of  moneys  payable  to  town 
officers,  without  proof,  by  the  oath  of  such  town  officers  of  tht 
refusal  or  n^lect  of  the  collector  to  pay  the  same,  or  account 
therefor  as  above  prescribed. — 1  R.  5.,  2d  ed.,  389,  §  13. 

The  sheriff  to  whom  such  warrant  is  directed,  shall  immediate- 
ly cause  the  same  to  be  executed,  and  shall  make  return  thereof 
to  the  county  treasurer  within  the  time  therein  specified^  and  shall 
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pay  to  him  the  money  levied  by  virtue  thereof,  deducting  for  his 
fees  the  same  compensation  that  the  collector  would  have  been 
entitled  to  retain.  Such  part  of  the  moneys  collected,  if  any,  as 
ought  to  have  been  paid  by  the  collector  to  town  officers,  shall  be 
paid  by  the  county  treasurer  to  the  officers  to  whom  the  collector 
was  directed  to  pay  the  same ;  but  if  the  whole  amount  of  moneys 
due  firom  the  collector,  shall  not  be  collected  in  such  warranty 
the  county  treasurer  shall  first  retain  the  amount  which  ought  to 
have  been  paid  to  him  before  making  any  payment  to  the  town 
officers. — Ibidy  §  14. 

If  the  whole  sum  due  from  the  collector  shall  be  collected,  the 
AenS  shall  so  state  in  his  return ;  but  if  a  part  only,  or  if  no 
part  of  such  sum  shall  be  collected,  the  sheriff  shall  state  in  his 
return  the  amount  levied,  if  any,  exclusive  of  his  fees,  and  shall 
also  certify  that  such  collector  has  no  goods  or  chattels,  lands  or 
tenements  in  his  county,  from  which  the  moneys,  or  the  residue 
thereof,  as  the  case  may  be,  could  be  levied ;  and  in  either  case, 
the  county  treasurer  shall  forthwith  give  notice  to  the  supervisor 
of  the  town  or  ward  of  the  amount  due  from  such  collector. — 
Ihidy  ^  15. 

If  any  sheriff  shall  neglect  to  return  any  such  warrant,  or  to 
pay  the  money  levied  thereon,  within  the  time  limited  for  the  re- 
turn of  such  warrant,  or  shall  make  any  other  return  than  such 
as  is  above  mentioned,  the  county  treasurer  shall,  forthwith,  pro- 
ceed to  collect  by  attachment,  the  whole  sum  directed  to  be  paid 
by  such  warrant — Ibidy  390,  §  17. 

The  proceedings  upon  this  attachment  are  the  same  as  in  cases 
for  not  returning  an  execution  in  a  civil  suit,  and  he  must  be  pro- 
ceeded against  in  the  supreme  court. — 2  Ibidy  458,  §  32. 

In  case  the  county  treasurer  shall  fail  to  collect  such  moneys, 
by  attachment,  he  shall  certify  to  the  comptroller,  that  he  has  is- 
sued such  warrant,  stating  its  contents,  that  the  sheriff  has  neg- 
lected to  return  the  same,  in  the  manner  required  by  law,  or  to 
pay  the  money  levied  thereon,  as  the  case  may  be,  and  that  he 
has  pursued  the  remedy  by  attachment  without  effect — 1  Ibid, 
390,  §18;  9WendeUy29. 
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The  comptroller  is  required  to  give  notice  thereof  to  the  attor* 
ney  general,  who  is  required  to  sue  the  sberifi's  bond  for  the  sum 
due  upon  the  warrant,  and  collect  the  saoie. — 1  R*  S.,  2d  ecL, 
391,  §  19. 


Note  to  page  337.— The  2d  R.  S.,443,  §  19,  provides  that  when  any  defend* 
ant  arrested  upon  an  attachment,  sfaaU  hare  been  brought  into  court,  or  shall 
have  appeared  therein,  the  conrt  shaU  cause  interrogatories  to  be  filed,  sped* 
fying  the  facto  and  circumstances  alledged  against  the  defendant,  and  requir* 
ing  his  answer  thereto ;  to  which  the  defendant  shaU  make  written  answers 
on  oath,  withiu  such  reasonable  time  as  the  court  shall  allow.  The  court  may 
receive  any  affidavits  or  other  proofs,  contradictory  of  the  answers  of  the  de> 
fendant,  or  in  confirmation  thereof;  and  upon  the  original  affidavits,  sndi  an* 
swers  and  such  subsequent  proof,  shall  determine  whether  the  defendant  has 
been  guilty  of  the  misconduct  alledged ;  and  §  20  as  admended,  (Xair«,lS43,  c. 
9,)  provides  that  if  the  court  shall  adjudge  the  defendant  to  have  been  guilty 
of  the  misconduct  alledged,  and  that  such  misconduct  was  calculated  to,  or 
actually  did,  defeat,  impair,  impede  or  prejudice  the  rights  or  remedies  ofvnj 
party  in  a  cause  or  matter  depending  in  such  court,  it  shall  proceed  to  im* 
pose  a  fine  or  imprison  him,  or  both,  as  the  nature  of  the  case  shaU  require  j 
but  in  all  cases  which  have  arisen  or  may  hearafter  arise  under  the  provisions 
of  this  title,  the  court  or  tribunal  ordering  such  imprisonment,  may  in  their 
discretion,  (in  cases  of  inability  to  perform  the  requiremento  imposed,)  i» 
lieve  the  person  or  persons  so  imprisoned^  in  such  manner  and  apoQ  such 
terms  as  they  shall  deem  just  and  proper. 


CHAPTER  Xm. 


Fees  of  the  Sheriff. 

Fees  are  certain  perquisites  allowed  to  the  officers  in  the  ad- 
mimstration  of  justice,  as  a  recompense  for  their  labor  and  trouble. 
These)  in  the  state  of  New  York,  are  now  ascertained  by  statute. — 
iR.S.2d  ed.,  636,  §  39. 

By  the  common  law,  no  officer,  whose  office  relates  to  the  ad- 
ministration  of  justice  could  take  any  reward  for  doing  his  duty, 
but  what  he  was  to  receive  from  the  king.  (9  Johfu  Rep.,  253 ; 
Cake  LUi.y  368.)  This  law  was  considered  of  so  much  honor  to 
the  king,  and  conduced  so  much  to  the  welfare  of  the  subject, 
that  all  prescriptions  whatsoever,  contrary  to  it,  were  holden 
void.  Though  there  might  be  certain  fees  allowed  by  custom, 
yet  the  custom  like  all  others,  must  be  reasonable.  (2  Boll,  Jlbr., 
226.)  The  reason  ofthis  rule  probably  arose  irom  the  exalted  rank 
of  the  sheriff,  as  has  been  explained  in  the  introductory  part  ofthis 
work,  and  from  the  high  dignity  of  his  being  the  immediate  re- 
presentative of  majesty  itself,  in  executmg  the  laws  in  the  differ- 
ent counties  in  England.  The  reason  of  the  rule  has  now  ceased ; 
and  it  is  generaUy  admitted  that,  at  the  present  time,  thie  office 
of  sheriff  is  sought  after,  more  for  the  profit  acccrumg  from  its 
various  duties,  than  for  any  distinction  conferred  upon  the  suc- 
cessful incumbent  We  will  consider  first,  what  fees  the  sheriff 
10  entitled  to. 
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For  serving  a  capias  ad  respondendum^  mil  of  replevin, 
summons,  or  any  other  process  by  which  a  suit  shall  be 
commenced  in  a  court  of  law,  citation,  scire  facias,  or 
declaration  when  there  has  been  no  process  previous 
thereto,        ------,-50 

For  travelling  per  mile,  for  going  only,  for  each  mile,  to 
be  computed  from  the  court  house  only  of  the  county ; 
but  if  there  be  two  or  more  court  houses,  from  that 
which  shall  be  nearest  to  the  place  where  the  service 
shall  have  been  made,        .        -        .        .        -  6 

For  taking  a  bond  from  the  plaintiff  in  replevin,  or  taking 
a  bond  on  the  arrest  of  the  defendant,  or  taking  his  en- 
dorsement of  appearance,  or  for  taking  a  bond  in  any 
other  case  where  he  is  authorized  to  take  the  same  for 
which  no  fee  is  herein  allowed,        -        -        -        -       37 J 

For  a  certified  copy  of  such  bond,    -        -        -        -  26 

For  a  note  of  every  capias  delivered  to  a  defendant  on  re- 
quest, ---------6 

For  a  copy  of  every  summons,  scire  facias,  or  declaration 
served  by  him,  when  made  by  a  sheriff,  if  in  the  su- 
preme court,  for  every  100  words,        -        -        .  12J 

For  the  same  services  in  the  common  pleas,  for  every  100 
words,        --------  9 

For  a  copy  of  every  other  writ  when  demanded  or  requir- 
ed by  law,  {see  note,  ante  121,)       -        -        -        -        19 
Returning  a  writ,        -...-.  12^ 

For  serving  an  attachment  for  the  payment  of  money  or 
an  execution  for  the  collection  of  money,  or  a  warrant 
for  the  same  purpose,  issued  by  the  comptroller,  or  a 
county  treasurer,  for  collecting  the  sum  of  $250  or  less, 
for  every  dollar  collected,  ...»  -  2^ 
For  every  dollar  collected  over  $250,        -        -     .   -  1{ 

Advertising  goods  or  chattels,  lands  or  tenements  for  sale 

on  any  execution,      .-...-200 
But  if  the  execution  be  stayed  or  settled  before  sale  and 
after  advertising,       ------        lOO 
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The  printer's  fees  allowed  bylaw  for  publishing  ever j sale 
of  real  estate  for  not  more  than  six  weeks,  and  for  con* 
tinning  such  advertisement  more  than  six  weeks,  or  for 
publishing  the  postponement  of  any  such  sale,  shall  be 
paid  by  the  party  requiring  such  continuance  and  post- 
ponement 

The  fees  allowed  upon  coUectmg  an  execution,  for  serring 
and  advertising  thereon,  shall  be  collected  by  virtue  of 
such  execution  in  the  same  manner  as  the  sum  therein 
directed  to  be  levied. 

But  where  there  shall  be  several  executions  in  the  hands 
of  the  same  sheriff  against  the  defendant,  at  the  time  of 
advertising  his  property,  there  shall  be  but  one  adver- 
tisement  for  the  whole,  and  the  sheriff  shall  elect  on 
which  execution  he  will  receive  the  same. 

For  drawing  every  certificate  of  sale  where  the  execution 
over  $260,  in  the  supreme  court,  for  every  100  words,        26 

For  a  copy  of  the  same,  for  every  100  words,        -  12} 

But  no  charge  for  more  than  two  copies. 

For  drawing  the  like  certificate  in  the  supreme  court  when 
the  sum  in  the  execution  is  $260  or  under,  for  every  100 
words,         ------..18 

For  copying  the  same,  not  more  than  two  copies,  for  every 

100  words, 9 

The  above  fees  are  taken  from  the  statute  allowing  such  fees 

to  attorneys  for  drafls  and  copies  in  the  above  courts,  and  which 

same  compensation  is  allowed  to  the  sheriff    The  sheriff  is  en* 

titled  to  the  above  fees,  exclusive  of  the  clerk's  fees  for  filing  cer^ 

tificates. 

For  drawing  a  deed  and  executing  the  same  pursuant  to  a 
sale  of  real  estate,     ------         100 

To  be  paid  by  the  grantee  in  such  deed. 

Serving  a  writ  of  possession,  or  of  restitution ;  putting  any 
person  entitled  into  possession  of  the  premises,  and  re- 
moving the  tenant,        -        -        -        -        -        -     1  26 

Travelling  fees  on  the  same  Sot  each  and  every  mile  going,       6 
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To  be  computed  as  upon  the  service  of  a  capias  ad  re- 
spondendum. 

Taking  a  bond  for  the  liberties  of  the  jail,    ...        37} 

For  anj  person  committed  to  jail  on  civil  process,  and  for 
every  person  discharged  from  jail  on  civil  process. 
For  receiving,      ---•.-•86 
For  discharging,        ---.-.  26 

To  be  paid  by  the  plaintiff  in  the  process. 

For  summoning  a  jury  to  attend  any  court  for  each  cause 
noticed  for  trial,  or  placed  upon  the  calendar  thereof 
for  trial,    ---.--•-  80 

Summoning  a  jury  upon  a  vnit  of  inquiry,  and  returning 
the  inquisition,  and  attending  such  jury,        -        •        1  60 

Summoning  a  jury  in  any  case  where  it  shall  be  necessary 
to  try  the  title  to  personal  property,  attending  such  jury 
and  returmng  the  inquisition,      -        -        -        -        1  60 

Summonmg  a  foreign  or  special  jury,  pursuant  to  a  venire 
for  that  purpose,  and  returning  the  panel  of  jurors,  1  12} 

Summonmg  a  jury  pursuant  to  any  precept  or  summons  of 
any  officer,  in  any  special  proceeding,        -        -  1  00 

Attending  such  jury  when  required,  -        -        «  60 

Bringing  a  prisoner  on  habeas  corpus  to  testify  or  answer 
in  any  court,        -        -        -        -        -        -        -160 

For  travelling  each  mile  with  such  prisoner  from  the  jail,        12} 

For  attending  any  court  with  such  prisoner  for  ^ach  day,     1  00 
And  all  actual  necessary  expenses. 

Bringing  up  any  prisoner  upon  any  habeas  corpus,  with  the 
cause  of  his  arrest  and  detention,  «        •        -        1  60 

Travelling  with  such  prisoner,  for  each  mile  from  the  jail,       1S| 

Attending  before  any  officer  with  a  prisoner,  for  the  pur- 
pose of  having  him  surrendered  in  exoneration  of  his 
bail, 1  00 

Attending  to  receive  a  prisoner  so  surrendered,  who  was 
not  committed  at  the  time,  and  receiving  such  prisoner 
in  custody,        -------         100 

Attending  a  view,  for  each  day's  attendance,        -        -     1  87} 
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For  each  day  going,        -        -        -        ...      1  25 
For  each  day  retaming,         -        -        -        -        -        1  26 
Serving  an  attachment  upon  ships  or  vessels ;  or  upon  the 
property  of  any  debtor,        -----  50 

With  such  additional  compensation  for  his  trouble  and 
expenses  in  taldng  possession  of,  and  preserving  the 
property  attached,  as  the  officer  issuing  the  warrant 
shall  ceitify  to  be  reasonable. 
When  the  property  so  attached  shall  be  sold  by  the  she-* 
liff  for  collecting  the  sum  of  $250  or  less,  for  each  dol- 

Lir, 2J 

And  for  every  dollar  collected  more  than  two  hundred 
andfifty,         -------  IJ 

For  making  and  returning  an  mventory  and  appraisal, 
such  compensation,  not  exceeding  one  dollar  per  day,  to 
each  of  the  appraisers,  for  each  day  actually  employed, 
as  the  officer  issuing  the  attachment  shall*allow. 
For  drafting  the  inventory  when  the  siun  is  over  two  hun- 
dred and  fifty  dollars  for  every  hundred  words,        •  25 
For  copying  the  same  for  every  hundred  words,           ^  12^ 
For  drafting  the  inventory,  where  the  property  attached  is 

of  the  value  of  $250  or  less,  for  every  100  words,  18 

For  copying  the  same,  for  every  100  words,  -        -         9 

The  statute  allows  to  the  sheriff  the  same  fees  for  this 
service  as  are  allowed  to  attorneys  in  the  supreme  court, 
and,  therefore,  the  same  rate  of  fees  has  been  given  as 
IB  allowed  to  them. 
For  advertising  the  sale  of  the  property  attached,      -        2  00 
K  settled  before  sale  and  after  advertisbg,         *        -         1  00 
And  the  same  rule  as  to  printer's  fees  as  upon  execu- 
tions. 
For  executing  any  warrant  to  remove  any  person  from 
lands  belonging  to  the  people  of  this  state,  or  to  Indians, 
such  sum  as  the  comptroller  shall  audit ,  andcertify  to 
be  a  reasonable  compensation. 
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For  giving  notice  of  any  general  or  special  election  to  the 

electors  of  the  diiferent  towns  or  wards  in  his  county ; 

for  each  town  or  ward,        -        -        -        -        -      1  00 
And  the  expenses  of  publishing  such  notices  as  required  by 

law,  to  be  paid  by  the  county  as  a  part  of  the  contin* 

gent  expenses  thereof. 
For  summoning  constables  to  attend  the  supreme  court, 

or  any  other  court ;  for  each  constable,        -        -  50 

For  each  day's  attendance  upon  the  supreme  court,*        •     2  00 
For  mileage  on  every  execution,  for  each  mile,  going  on- 

iy,t « 

/n  special  proceedings  in  civil  cases,  where  the  services  maj^ 

be  performed  by  a  constable  or  sheriffs  §  41. 
Serving  summons,        ------  ia| 

Serving  a  warrant,        ---••-  19 

Mileage  per  mile,  for  going  only,        •        -        -        -         6 
Serving  a  warrant  of^distress  for  rent,        -        -  1  00 

Making  and  certifying  an  inventory  of  the  articles  taken, 
the  cause  of  the  distress,  and  the  amount  of  the  rent 
due,  and*  leaving  a  copy  thereof,         -        -        .  1  00 

*  A  sheriff  is  entitled  to  per  diem^  in  going  to  and  returning  ttom  the  Su- 
preme Court,  when  compeUed  to  attend.^13  John,  Rep,  123. 

Bat  is  not  entitled  to  a  per  diem  compensation  for  attending  either  the  ci^ 
cait,  oyer  and  terminer,  or  the  common  pleas  and  sessions,  in  his  coanty.— 2 
HUPe  Rep.,  411. 

t  "  For  mileage  on  execution,"  is  an  amendment  of  Uiis  (39,)  section,  and 
is  no  douht  intended  to  supply  a  defect  in  the  second  clause,  and  means  nite* 
age  for  eerving  an  execution.  When  a  capiat  ad  re$pondendum  or  ca.  ta,f  is 
returned  non  et/,  or  ft,  fa,  nulla  6ona,  it  is  not,  in  contemplation  of  statute, 
a  Mirviee,  A  ea,  sa,  U  served  by  arresting  the  party,  (6  John,  Rep.,  S52,) 
and  a  fi,fa,  by  levying  property,  and  thereupon  the  sheriff,  in  both  caaes,  it 
entitled  to  mileage  and  poundage.  (Ibid;  13  ibid,  178 ;  9  W,  R.,  435.)  The 
mUeage  is  from  the  court  house  to  the  place  where  such  service  is  made. 
If  this  were  not  the  rule,  the  sheriff  might  eharge  for  every  mile  he  carried 
the  execution,  under  pretence  of  searching  for  the  body  or  for  property.  I 
am  not  aware  that  this  point,  as  to  mileage  when  there  is  no  service,  has  ever 
been  decided  as  between  the  attorney  and  sheriff ;  though  on  an  appeal  from 
taxation,  it  has  been  decided  in  supreme  court,  that  mileage  cannot  be  taxed 
as  prospectivei  in  the  biU  of  costs. 
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Summoning  and  swearing  appraisers,  and  taking  the  ap- 
praisement,       -.---•«  50 
To  each  appraiser,        -.-••.            25 
Advertising  and  seUing  any  property  distrained  for  rent, 
or  doing  damage,  or  levying  any  fine,  penalty,  or  sum, 
pursuant  to  any  warrant,  for  every   dollar  collected 
to  $50.  (2  R.  S.,  192,  §  228,)     ....  6 
For  every  dollar  collected  over  $50,        •        -  2i 
For  every  mile,  going  only,  more  than  one  mile,    .        •        g 
Computed  from  ihe  place  of  abode  of  the  defendant,  or 
where  be  shall  be  found,  to  the  place  where  the  precept 
is  returnable. 
The  above  under  §  41,  relaie  to  services  which  may  be  per^ 

formed  by  a  constable. 
Serving  an  execution  upon  a  judgment  confessed  before  a 
justice  of  the  peace,  where  the  execution  is  issued  by 
county  clerk,  for  every  dollar  collected  to  the  amount 
of  $50,  (2  R.  S.,  192,  §  228.)      ....  5 

For  every  dollar  collected  over  $50,  .  •  .  .  2} 
The  same  fees  are  allowed  to  a  sheriff  for  services  which 
inay  be  rendered  by  a  constable  as  are  by  law  allowed 
for  services  to  a  constable. 
The  sheriff  is  allowed  the  same  fees  ior  collecting  taxes 
upon  debts  of  non-residents,  upon  a  county  treasurer's 
warrant  as  upon  justice's  executions. 

When  a  sheriff  is  required  by  any  statute  to  perform  any  ser* 
vicie  for,  and  on  behalf  of  the  people  of  this  state,  not  chargeable 
to  his  county,  or  to  some  officer  or  other  person,  his  account  shall 
be  audited  by  the  compti  oiler,  and  be  paid  out  of  the  treasury  (1 
JR.  S.,  373,  \  87  ;  ibidy  177,  22,)  from  the  general  fund. 

We  will  now  endeavor  to  ascertain  when,  and  under  what  cir<* 
eomstances,  a  sheriff  shall  be  entitled  to  his  fees. 

And  first  upon  a  writ  of  fieri  facias.  Where  the  execution  is 
cgtecuted  by  the  sheriff,  by  levy  and  sale  of  the  property,  he  is  en- 
lUled  to  his  fees.  The  only  material  questions  that  have  arisen^ 
hsi^e  been,  where  the  matter  has  been  compromised  by  the  par- 
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\ 

ties,  after  the  levy  and  beforb  the  sale,  or  where  executions  hwrt 
been  issued  into  several  counties  at  the  same  time,  and  retimed 
satisfied  in  one  county  only,  whether  the  sheriff  is  entitled  to 
charge  his  poundage  and  other  fees. 
The  following  case  settles  one  of  the  points  in  favor  of  the  sheriff: 
In  July  vacation,  1798,  a  testatum  fieri  Jackuy  in  favor  of  the 
defendant  against  Calvin  Young,  directed  and  delivered  to  the 
plaintiff  as  then  sheriff  of  the  county  of  Montgomery,  endorsed  as 
follows ;  "  Levy  |7,600  with  mterest  from  the  24th  of  January, 
1796,  and  twenty-two  dollars  and  fifty  nine  cents  costs,  besides 
your  fees.''    The  writ  was  transmitted  to  the  plamtiff  in  a  letter 
from  the  attorney  of  the  defendant,  containing  the  following  di» 
rection:   ^'Enclosed  I  send  you  an  execution  against  Cabin 
Young,  for  a  large  sum  of  money.    He  purchased  a  piece  of  land 
from  the  plaintifi,  situate  in  the  east  part  of  your  county,  nesr 
Maysfield,  if  my  information  is  correct  Your  attention  to  the  witlh- 
in  will  oblige  your  obedient,  &c''    After  the  receipt  of  the|Writ, 
and  before  its  return,  the  plaintiff  levied  on  the  goods  and  chattels 
of  Young,  to  a  small  amount,  and  also  went  on  the  land,  as  abov« 
pointed  out  to  him,  and  made  a  seizure  thereof;  but,  before  the 
return  day  of  the  writ,  the  plaintiff  was  requested  to  delay  the  sak 
of  the  property  so  seized,  the  parties  in  the  origiaal  suit  haTii^ 
settled  the  execution.     The  plaintifi  neither  returned  the  wnt, 
nor  sold  the  property  seized  by  virtue  of  it 

On  this  statement  of  facts,  it  was  submitted  to  the  court  wheth- 
er the  plamtiff  was  entitled  to  fees  for  the  whole  amount  endorsed 
on  such  execution,  or  for  any  other,  and  what  sum.  It  was  adnu^ 
ted  that  the  value  of  the  land  seized  was  equal  to  the  amount  of 
the  sum  ordered  to  be  levied  on  the  execution,  and  that  YooD^ 
had  also  given  to  this  defendant  a  mortgage  to  secure  the  pay* 
ment  of  it 

The  court  decided^  and  the  decision  bas  uniformly  been  so^ 
tained  since,  that  after  a  levy  of  an  execution,  and  satisfection  of 
the  judgment,  the  sheriff  is  entitled  to  poundage  on  the  sum  en- 
dorsed on  the  writ,  although  he  do  not  sell  the  property  levied  €^ 
1  Coinef'  lUp.,  192;  9  Wa^deU,  437 i  17  Oid,  14.  ^ 
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The  true  construction  to  the  act,  say  the  court,  is,  that  where 
the  sheriff  proceeds  to  sell,  he  is  entitled  to.  his  poundage  only  on 
the  sum  actually  raised.  And  wherever  the  plaintiff  interposes,  and 
m  compromise  takes  place,  he  is  entitled  to  poundage  on  the  sum 
realized  by  the  plaintiff,  or  that  might  have  been  collected  from 
the  propertjT  levied  on.  To  say  ihat  a  sheriff  should  be  entitled 
to  no  poundage  where  a  compromise  takes  place,  would  be  mani* 
festly  unjust  He  may  have  incurred  all  the  risk  and  responsibili- 
ty, for  the  safe  keeping  of  the  property,  and  it  will  then  be  in  the 
power  of  the  parties  to  deprive  him  of  compensation  for  it  It  may 
be  said  that  there  is  no  risk  where  the  levy  is  on  land ;  this  may 
be  true ;  but  it  is  observable  that,  perhaps,  in  nine-tenths  of  the 
cases,  the  money  on  execution  is  raised  out  of  the  personal  pro- 
perty, and  that  the  act  makes  no  distmction.  Suppose  on  the  ve- 
ry day  of  sale,  and  before  the  vendue  commences,  the  defendant 
diould  pay  the  sheriff  the  money,  would  he  not  be  entitled  to  his 
poundage  1  And  I  can  see  no  material  difference  whether  the  mo- 
ney be  paid  to  the  plaintiff  or  the  sheriff  in  that  stage  of  the  bu- 
mness.  Cases,  no  doubt,  may  be  supposed,  where  the  sheriff  will 
recdive  more  than  a  valuable  consideration,  for  his  services.  But 
tiiey  thought  that  much  less  mjustice  would  be  done  by  adopting 
the  rule  Isud  down,  than  to  say  the  sheriff  shall  be  deprived  of  all 
Us  poundage  where  a  compromise  takes  place. 

The  plaintiff  in  another  case,  (5  Term  Rep.^  470,)  having  olh 
tained  judgment,  sued  out  a  fieri  facias,  and  delivered  it  to  the 
sheriff,  who  levied  on  the  defendant's  goods ;  and  after  bdbg  in 
possession  two  days,  the  plaintiff  and  defendant  compromised  he- 
five  the  sheriff  sold  any  of  the  defendant's  goods.  The  question 
presented  to  the  court  was,  whether  the  sheriff  was  entitled  to  his 
poundage  before  he  quitted  the  possession  of  the  goods;  and  the 
court  held  that  he  was  undoubtedly  entitled  to  his  poundage. 

This  case  in  Term  Reports,  seems  to  establish  the  doctrine,  that, 
although  the  plaintiff  and  defendant  in  the  execution  may  have 
compromised  the  execution,  the  dieriff  may  proceed  to  make  his 
fees  by  sale  of  the  property.  This  point  came  before  the  supreme 
conrty  and  they  nj :  The  sheriff  had  no  right  to  seD  ibr  the  pur- 
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pose  of  collecting  his  fees,  after  due  notice  of  the  settlement  and 
discharge  of  the  judgment  The  sherifi  has  no  interest  in  the  judg^ 
ment  which  will  authorize  him  to  interfere  with,  or  control  any 
settlement  or  arrangement  which  the  parties  may  think  proper  to 
make.  His  fees  are  no  part  of  the  judgment.  They  are  but  in» 
cident  to  it ;  and  if  the  judgment  itself  is  satisfied  or  discharged, 
he  must  look  to  the  plaintiff  or  his  attorney  for  the  fees.  He  can- 
not collect  them  from  the  defendant  by  a  sale  of  his  property. 
An  execution  may  at  any  time  be  countermanded  by  the  attorney 
who  issued  it,  and  the  sheriff  is  bound  to  obey  his  instructional 
and  suspend  proceedings  upon  the  execution  whenerer  he  is  di- 
rected so  to  do,  unless  it  be  a  case  of  collusion  between  the  par- 
ties for  the  obvious  purpose  of  defrauding  the  sheriff  out  of  his 
fees,  the  plaintiff  and  his  attorney  both  being  insolvent  and  irre- 
sponsible.— 4  Wendell,  479. 

The  following  case  shews  when  the  sheriff  may  retain  his  fees, 
where  he  has  executions  upon  judgments  of  different  ages,  and 
has  collected  moneys  upon  all  of  them. 

A  fi.  fa.  was  issued  in  this  cause  to  John  Doty,  Esq.,  late  shi^ 
riff  of  the  county  of  Washington,  about  the  first  of  September, 
1820,  directing  him  to  collect  $1273.64,  with  interest  firom  7th 
May,  1819.  Doty  then  had  in  his  hands  several  writs  of  fi.  fa., 
against  the  defendant,  in  favor  of  different  plaintiffs,  which  we» 
arranged  and  paid ;  but  the  sheriff  claimed  fees  upon  them  to 
$31.51.  The  defendant  had  personal  property  to  the  value  of 
two  or  three  hundred  dollars,  which  was  levied  upon  about  the 
first  of  June,  1822,  by  virtue  of  several  justice's  executions,  and 
sold  about  the  27th  of  July  following.  In  August,  1821,  prec^ 
ding,  and  at  two  different  times  afterwards  before  the  first  of 
April  1822,  the  plaintiff  in  this  cause  directed  the  sheriff  to  stay 
proceedings  on  the  fi.  fa.,  on  condition  that  the  defendant  paid  thtr 
interest,  which,  however,  was  not  done ;  but  the  sheriff  contended 
that  the  plaintiff  had  lost  his  lien  by  these  delays.  In  1822,  ths 
plaintiff  directed  the  defendant's  property  to  be  davertised  and 
sold  on  his  execution ;  in  consequence  of  which,  the  sheriff  adve»» 
tised  the  real  estate  of  the  defendant  for  sale  on  several  executbu^ 
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being  the  plaintiflTs,  and  the  several  executions  above  referred  to. 
The  real  estate  was  sold  about  the  15th  September  1822,  and  pur* 
chased  by  the  plaintiff  for  less  than  the  amount  due  on  his  fi.  fa, 
from  which  the  sheriff  claimed  to  deduct  $22,  his  fees  for  this, 
asd  ^31.5l9  for  fees  on  the  other  executions,  which  were  satified 
when  his  was  delivered.  Seven  dollars  and  twenty-four  cents  of 
the  $31.57,  were  thus  claimed  on  two  judgments  docketed  sub- 
sequent to  this,  as  the  parties  supposed,  though  it  was  agreed  that 
this  might  be  corrected  by  the  docket. 

The  court  say :  The  sheriff  may  retain  on  his  %lder  judgments, 
hat  not  on  those  which  are  younger  than  the  plaintiff's.  Payment 
of  the  debts  did  not  pay  the  fees,  and  unless  the  sheriff  is  allowed 
to  retain  upon  the  elder,  the  consequence  would  be  that  the  plain- 
tiffs in  the  executions  must  pay  the  fees  out  of  their  own  pockets; 
while  sufficient  property  remains  for  that  purpose.  But  the  sheriff 
is  liable  to  refund  $7.24,  unless  the  two  judgments,  supposed  to 
be  docketed  subsequent  to  Knickerbocker's,  shall  appear  by  the 
docket  to  be  earlier. — 3  Coweriy  333, 

Where  several  executions  are  issued  at  the  same  time  to  differ- 
ent counties,  upon  the  same  judgment,  and  satisfacUon  is  made  up- 
on one  execution,  the  sheriff  of  every  other  county  to  whom  an 
execution  is  issued,  and  who  has  levied  upon  sufficient  property 
to  satisfy  the  same  is  entitled  to  poundage  which  he  may  demand 
from  the  plamtiff ;  but  he  cannot  levy  it  of  the  property  of  the 
defendant. 

Two  executions  on  the  judgment  obtained  in  this  cause  were  is- 
sued; one  to  New-York,  the  other  to  Chenango.  The  sheriff  of 
Chenango  was  directed  to  levy  on  and  advertise  several  tracts  of 
tand,  which  he  accordingly  did.  Previous  to  the  day  of  sale,  the 
sheriff  of  Chenango  was  informed  by  the  plaintiff's  attorneys,  that 
the  amount  of  the  judgment  had  been  collected  by  the  sheriff  of 
Nerw-York,  on  the  execution  issued  to  that  county,  and  was  told 
that  he,  the  sheriff  of  Chenango,  was  not  entitled  to  poundage ; 
or  if  entitled,  that  he  could  only  collect  it  from  the  defendant  in  the 
execution.    The  sheriff  had  his  fees  on  the  execution  taxed  by  a 
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commianoner,  who  allowed  $82,175  as  poundage  on  the  execu- 
tion.    A  motion  was  made  by  the  plaintiff  for  a  retaxation. 

The  plaintiff  contended  that  in  order  to  entitle  the  sheriff  to 
poundage,  he  must  actually  collect  the  money,  and  that  this  was 
the  true  construction  of  the  Revised  Statutes  (2  R  S>,  2d  ed., 
636,  §  39,)  upon  the  subject  That  under  the  former  statute  he 
was  entitled  to  poundage,  if  he  merely  made  a  levy,  but  that  ^ 
law  was  altered  by  the  revision.  The  court  say :  The  Revised 
Statutes  have  not  altered  the  law  as  to  the  right  of  sherifb 
to  poundage  in*  a  case  like  the  present  The  proviaons  on  this 
subject  are  substantially  the  same  as  they  were  in  the  former 
statutes,  and  under  them  it  has  been  uniformly  held,  since  HU*^ 
drdh  V.  EUice,  (1  Caines'  ilep.,  192,)  that  after  a  levy  of  an  eze* 
cution,  and  satisfaction  of  the  judgment,  the  sheriff  is  entitled  to 
poundage,  although  he  do  not  sell  the  property  levied  upon.  Nor 
does  the  statute,  authorising  plaintiffi  to  issue  executions  into  (fif* 
ferent  counties  at  the  same  time  change  the  law  from  what  it  was 
before ;  a  plaintiff  always  had  a  right  to  do  so,  subject  to  the 
peril  of  paying  sheriff's  fees  upon  every  execution  except  that  up- 
on which  the  money  was  actually  collected.  The  motion  for  a 
retaxation  was  denied. — ^9  Wendell^  436. 

The  following  rule  has  been  established  as  to  the  charge  for 
advertising  the  lands  and  tenements  of  a  defendant  upon  execn* 
tion  by  the  sheriff. 

This  was  an  action  against  the  defendant  as  an  attorney,  who 
had  issued  a  fi.  fa.,  for  the  fees  of  the  sheriff  of  Erie,  on  the  exe- 
cution and  for  the  printer's  bill  in  advertising  the  real  estate  of 
the  defendant  for  sale.  The  advertisement  was  commenced  on 
the  mnth  day  of  September  1828,  sale  to  be  on  the  16th  October* 
The  sheriff  postponed  the  sale  from  time  to  time,  until  the  18th 
November,  when  the  plaintiff's  attomqr  having,  on  the  third  No* 
yember,  signified  his  assent  to  a  postponement  of  the  sale  for  ax* 
ty  days,  the  sheriff  postponed  the  sale  to  the  ISth  January  1829, 
when,  without  further  directions,  he  pos^ned  the  sale,  from  time 
to  time,  until  the  20th  November  1829,  during  all  which  time  die 
advertisement  was  continued  in  the  newspaper.  A  tutahun^/^ 
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had  been  issued  to  the  sheriff  of  New-York,  and  returned  satisfied, 
and  the  advertisement  in  Erie  county  was  discontinued.  The  she- 
riff of  Erie  claimed  the  whole  bill,  and  claimed  to  recover  of  the 
attorney  for  the  advertising  from  September  1828,  to  November 
1829.  The  defendant  in  this  suit,  having  obtained  an  order  for 
the  ta^pition  of  the  sheriff's  bill,  certain  items  were  deducted,  but 
the  defendant,  being  dissatisfied  with  the  taxation,  appealed  there- 
fipom. 

Savage,  Chief  Justice,  decided,  that  the  sheriff  was  entitled  to 
poundage  on  ihe  sum  directed  to  be  levied,  to  his  advertising  fee> 
to  amount  of  the  printer's  bill  for  six  weeks,  and  as  much  longer 
time  as  the  defendant  in  this  cause  authorized  a  postponement  of 
-the  sale,  or  subsequently  recognized  or  assented  to  a  postpone- 
ment, and  to  the  fee  allowed  by  statute  for  returning  the  execu- 
tion; beyond  those  items  the  plaintiff  has  no  claim  i^pon  the  de- 
fondant;  and  a  retaxation  was  ordered  accordingly. — 6  Wend^fiSb. 

Secondly,  of  the  sheriff's  fees  upon  the  ca.  so. 

Tie  sheriff  is  entitled  to  pomidage  on  a  co.  j«l,  on  serving  the 
execution.  The  plaintiff,  as  sheriff,  claimed  his  poundage  on  a 
ca.  sa.  issued  in  favor  of  Edward  Duranty  and  Joseph  BobertSf 
againfll  BarziUai  WarUu  The  plaintiffs  in  that  execution  were 
n(M:irre8idents,  and  the  present  defendant  was  their  attorney. 
Wofth  was  arrested  on  the  ca.  sa.,  and  detained  in  custody,  until 
discharged  under  the  act  for  the  relief  of  debtors  with  respect  to 
the  imprisonment  of  their  persons.  One  of  the  questions  raised 
for  the  consideration  of  the  court  (5  John.  Rep.,  252,)  was,  wheth- 
er the  dieriff  was  entitled  to  poundage. 

Thompson,  CSiief  Jui^ce.  Under  the  English  statutes,  it  has 
been  considered  as  settled  that  the  sheriff  was  entitied  to  his 
poundage  on  executing  the  ca.  sa.,  without  making  it  depend  up- 
on the  sum  which  the  plaintiff  should  ultimately  recover  of  the 
defendant,  and  without  suspendmg  his  right  to  fees  until  that 
event  arrived.  The  case  of  White  v.  Hough,  {Stra.  1262,)  shows 
evidently  that  this  was  the  sense  of  the  court  of  king's  bench* 
llir.  Justice  Foster  said  in  that  case,  that  if  the  prisoner  charg- 
ed in  execution  was  brought  before  him  on  habeas  corpus,  to  be 
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removed  to  the  king's  bench  prison,  he  would  not  turn  him  orer 
until  the  poundage  was  paid.  Dufiey,  in  his  Sl^eriff'y  {page  126,) 
considers  this  as  the  established  rule,  and  says  it  was  so  ruled  in 
the  year  1785,  in  the  king's  bench,  on  a  case  reversed  by  Lord 
Mansfield. 

The  sheriff,  by  the  statute  of  Elizabeth,  and  by  our  act,  is  to 
have  his  fees  for  serving  an  execution.  This  service  when  appli^ 
ed  to  a  ca.  sa.,  according  to  the  provisions  of  the  statute  of  £h- 
zabeth,  evidently  means  the  taking  of  the  body  in  execution ;  and 
this  must  necessarily  be  the  import  of  the  terms  in  our  act.  The 
sheriff  has  then  performed  the  service  of  arresting  and  imprison- 
ing the  debtor,  pursuant  to  the  command  of  the  writ,  and  has  sub- 
jected himself  to  the  peril  of  his  escape,  and  of  beinrr  answerable 
for  the  whole  debt  due;  and  it  is  just  and  reasonable,  that  he 
should  then  be  paid  what  the  law  deems  an  adequate  compensa- 
tion for  this  service,  and  for  this  risk.  The  invariable  practice  of 
allowing  the  sheriff  poundage,  is  a  strong  corroboration  of  this 
construction.  The  latter  words  in  the  act  do  not  weaken  this  con- 
struction ;  they  are  only  intended  to  regulate  the  amount  of  pound- 
age, and  do  not  create  the  right  to  it ;  that  is  given  by  the  for- 
mer part  of  the  clause.  I  am  accordingly  of  opinion,  upon  the 
first  point,  that  the  sheriff  is  mititled  to  poundage. 

The  language  of  the  Revised  Statutes  {2118. 2d  ed.,  536,  §  38,) 
authorises  the  application  of  the  above  decision  to  cases  arising 
under  them.  The  statute  gives  fees  or  poundage  to  the  sheriff^br 
serving  any  execution  or  attachment  for  the  payment  of  monqr 
and  is  in  substance  like  the  statute  under  which  the  court  decided 
the  case  above  referred  to. 

And  when  the  defendant  has  been  arrested  upon  a  ca.  sa.,  ir^ 
regularly  issued,  and  afterwards  discharged  from  custody,  in  con- 
sequence of  the  settmg  aside  of  the  ca.  sa.  for  such  irregularity, 
the  sheriff  is  entitled  to  his  fees  and  poundage. 

In  this  case  (13  John.  Rep.y  378,)  the  question  was,  whether 
Simon  Fleet,  late  sheriff  of  the  city  and  county  of  New-Yoilc, 
was  entitled  to  poundage  on  the  ca.  sa.,  in  thb  cause,  under  tba 
following  drcumstances : 
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The  plaintiff  having  recovered  a  judgment  against  the  defend* 
ant  in  this  cause^  in  which  special  bail  had  been  filed,  his  attorney, 
inadvertently,  issued  a  ca.  sa.,  when  no  fi.  fa.  had  been  previously 
issued  and  returned,  pursuant  to  the  provision  in  the  seventh  sec- 
tion of  the  act  concerning  judgments  and  executions.  {Laws  of 
1813,  502 ;  same  provision,  2  R.  S.,  2d  ed.y  287,  §  4.)  The  de- 
fendant having  been  arrested  on  the  ca.  sa.,  was,  in  consequence 
of  the  irregularity,  discharged  from  custody,  but  without  paying 
any  fees.  The  defendant  then  confessed  a  new  judgment,  for 
precisely  the  amount  of  the  former  one,  because  it  was  appre- 
hended that  his  arrest  upon  the  ca.  sa.  might  operate  as  an  extin- 
guishment of  the  first  judgment,  and  the  first  judgment  was  satis- 
fied upon  record,  pro  forma,  by  a  special  satisfaction  piece,  but 
no  payment  or  satisfaction  was  actually  received.  Upon  the  new 
judgment  a  fi.  fa.  and  a  ca.  sa.,  were  afterwards  regularly  issued' 
and  upon  the  second  ca.  sa.  the  defendant  was  again  arrested  and 
taken  into  custody.  The  poundage  and  all  other  fees  were  paid 
to  the  sherifi  on  the  second  ca.  sa.,  and  he  claimed  poundage  and 
other  fees  upon  the  first  ca.  sa. ;  his  claim  to  caption  and  jail  fees 
was  admitted,  but  the  demand  of  poundage  resisted. 

The  court  decided  that  the  act  prohibiting  the  issuing  a  ca.  sa., 
upon  judgments  rendered  in  actions,  wherein  special  bail  had  been 
filed,  until  after  a  fi.  fa.,  does  not  render  a  ca.  sa.  issued  before  a 
fi.  fa.  void ;  it  is  only  voidable  at  the  instance  of  the  party  against 
whom  it  is  thus  issued.  The  sheriff  certainly  incurred  the  risk 
and  liability  for  an  escape  on  the  first  ca.  sa.,  for  he  could  not  set 
up  in  action  against  him  for  an  escape,  that  the  ca.  sa.  had  issued 
irregularly.  The  sheriff  therefore  gained  a  perfect  title  to  his 
poundage,  unaffected  by  the  subsequent  discharge  of  the  prisoner. 
It  is  no  answer  to  the  sheriff's  claim  for  poundage,  that  he  has 
received  poundage  upon  another  judgment  between  the  same 
parties,  and  for  the  same  original  debt ;  it  is  legally  a  new  debt 
as  far  as  the  sheriff  is  concerned.  The  allowance  of  poundage  is 
for  the  risk  incurred,  and  that  risk  is  in  proportion  to  the  amoimt 
of  the  sum  to  be  levied,  and  as  the  sheriff  was  exposed  to  two 
risks,  he  is  entitled  to  the  poundage  on  both  executions. 
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The  sheriff  must  execute  the  process  though  his  fees  are  not 
paid  to  him  before  the  service ;  he  camiot  require  a  payment  of 
the  fees  as  a  condition  precedent  to  executing  the  writ  The 
sheriff  has  no  discretionary  power  left  him  whether  to  perform 
the  service  or  not  He  is  boUnd  to  execute  every  legal  process 
delivered  to  him  before  he  can  demand  his  fees.  (5  John,  Rep^ 
256  3  Stra.  814.)  And  if  he  takes  the  fees  before  they  are  doe, 
or  in  o&er  words,  requires  them  to  be  paid  to  him  before  be  serves 
the  writ,  he  is  liable  to  an  indictment  for  extortion,  and  to  an  ao-> 
tion  for  not  doing  his  duty. 

In  HescotPs  case,  {Salk.  330)  the  under  sheriff  refused  to  execute 
a  capias  ad  respondenduniy  until  he  had  his  fees,  and  upon  motiott 
against  him,  the  court  said :  The  plaintiff  may  bring  an  action 
against  him  for  not  doing  his  duty,  or  might  pay  him  Us  fees, 
and  then  indict  him  for  extortion. 

McCarthew  moved  that  an  under  sheriff  might  attend  for  rehi^ 
ing  to  execute  a  fieri  facias  until  his  shilling  pence  was  paid. 
The  court  would  not  grant  the  rule,  but  said  it  was  extortion  for 
which  he  might  be  indicted. — Ibid,  331. 

And  if  the  sheriff  takes  greater  or  more  fees  than  is  allowed  by 
statute,  he  is  deemed  guilty  of  a  misdemeanor,  and  is  liable  to  the 
party  aggrieved  for  treble  the  damages  sustained  by  him.  (2  K 
S.f  2d  ed.,  642,  §  5,  6,  7.)  And  the  sheriff  is  liable  for  the  acts 
of  his  deputy  or  under  sheriff,  to  the  party  aggrieved,  and  either 
party  that  pays  the  money  is  a  party  aggrieved  within  the  mean* 
ing  of  the  statute. — 2  Term  Rep.,  166. 

The  plaintiff  or  party  in  whose  favor  the  execution  is  levied,  is 
responsible  to  the  sheriff  for  his  fees ;  and  the  attorney  is,  in  all 
cases  liable  to  the  sheriff.  (6  John.  Rep.,  266;  4  Wend.,  479.) 
But  if  the  sheriff  elects  to  look  to  the  attorney  exclusively,  and 
^ves  him  the  whole  credit,  he  cannot  afterwards  look  to  the  cli- 
ent of  the  attorney  for  his  fees. — ^9  John.  Rep.,  114   > 

When  the  sheriff  arrest  a  party  upon  a  capias  ad  satisfadm- 
dum,  who  is  exempted  from  arrest,  he  is  not  entitied  to  his  fees. 

The  defendants,  while  attending  the  sittings  in  the  city  of  New- 
York,  the  one  as  a  suitor  in  a  cause  to  be  tried,  and  the  other  as 
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a  ivitness  who  had  been  duly  subpoenaed  were  arrested  on  a  ca. 
sa.,  issued  on  a  judgment  recovered  against  them  at  the  suit  of  the 
pkdntiff;  and,  upon  application  to  the  Chief  Justice,  were  dis- 
charged from  the  arrest    Neither  the  sheriff,  nor  the  plaintiff,  at 
the  time  of  the  arrest,  knew  that  the  defendants  were  thus  attend- 
ing the  sittings ;  and  after  the  defendants  were  discharged,  the 
sheriff  insisted  upon  the  plaintiff's  paying  his  caption  fees  and 
poundage,  on  the  execution ;  and  the  .question  as  to  the  liability 
of  the  plaintiff  to  pay  those  fees  was  submitted  to  tiie  court 

The  opinion  of  the  court  was,  that  the  ca.  sa.,  having  been 
saved  on  the  defendants  whilst  they  were  privileged  from  arrest, 
such  service  was  irregular,  void,  and  of  no  effect ;  and,  conse- 
quently, the  sheriff  was  not  entitled  to  any  fees. — 10  John.  JR.  93. 
The  decisions  above  cited  apply  to  all  process  that  are  given  to 
the  sheriff  to  execute,  and,  together  with  the  statutes,  upon  the 
subject,  give  a  frdl  outline  of  the  rights  of  the  officer  so  far  as  a 
r^nuneration  for  his  services  comes  in  question : 

The  fees  of  the  sheriff,  in  crimmal  cases,  are  also  regulated  by 
statute :— 2  R.  5.,  2d  ed.,  630,  §  12.    {Mumy,  see  page  364.) 
For  every  person  committed*  to  prison,        -        -  37^ 

For  every  person  discharged  from  prison,        -        -  37^ 

For  summoning  a  grand  jury  for  a  court  of  oyer  and  ter- 
miner, or  general  sessions,      ....  10  00 

For  serving  a  warrant,  or  performing  any  other  duty  which 
may  be  performed  by  a  constable,  the  same  fees  as  are 
allowed  by  law  to  a  constable  for  such  service.  (2  JL, 
S.y  638,  §  39, 41 ;  ibid,  192,  §  228.) 
Arresting  and  committing  any  person  pursuant  to  process,        60 
Mileage,  going  only,        ......  6 

For  conveying  a  single  convict  to  the  state  prison,  for  each 
mile  from  the  county  prison  from  which  such  convict 
shall  be  conveyed,        --...-        37J 
For  conv^ing  two  convicts  for  each  mile,  as  aforesaid,  67 

For  omveying  three  convicts  for  each  mile  as  aforesaid,        69 
For  conveying  four  convicts  for  each  mile  as  aforesaid,  71 

For  conveying  five  convicts  for  each  mile  as  aforesaid,  73 
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And  for  all  additional  convicts,  such  reasonable  allow- 
ance as  the  Comptroller  may  think  just,  which  said  al- 
lowances, with  one  dollar  per  day,  for  the  maintenance 
of  each  convict  on  the  way  to  the  state  prison,  shall  be 
.  in  full  of  all  charges  and  expenses  in  the  premises. 

The  amount  to  be  paid  to  the  sheriff  of  counties  for  the  mab- 
tenance  of  each  convict  while  on  the  way  to  the  state  prison,  shall 
be  such  sum  as  shall  be  actually  expended  for  such  maintenance, 
not  exceeding  the  rate  of  one  dollar  for  every  thirty  miles  travel 
Laws  of  1822,  c.  271,  §  7. 

The  agents  of  the  respective  prisons,  shall  pay  to  the  sheriffs  or 
deputies,  for  transporting  convicis  to  the  prisons,  the  fees  to  which 
they  are  by  law  entitled.— iWd,  1835,  c.  302,  §  15. 

The  fees  herein  allowed  by  services,  except  those  which  by 
law  are  otherwise  provided  for,  shall  be  county  charges,  and  diall 
be  audited  by  the  board  of  supervisors  of  the  county,  in  which 
such  services  are  rendered,  and  shall  be  paid  in  the  same  manner 
as  other  contingent  charges  of  the  county. — 2  Rev.  Stai.  fid  ed^ 
631,  §  13. 

By  a  late  statute,  {LaioSy  1844,  chap.  80,  §  3,)  it  is 
provided  that  the  sheriff  of  the  city  and  county  of 
Albany  shall  be  allowed  for  services  as  jailor,  receiv- 
ing and  discharging  prisoners  and  for  statements 
and  certificates  of  conviction,  in  lieu  of  all  fees  here- 
tofore allowed, $500  00 

For  conveymg  a  single  convict  to  the  house  of  refuge, 

including  all  expenses,  .....  25  00 

For  conveying  two,  including  all  expenses,      -        -        36  00 
Each  additional  convict,    .....  5  00 

No  mileage  shall  be  allowed  to  the  sheriff  of  Albany  for  serv- 
ing any  crimmal  process  unless  the  distance  actually  travelled  ex- 
ceeds two  miles. — Ibidy  §  4. 

The  sheriff,  clerk,  district  attorney,  police  justice,  and  all  judges 
and  justices  of  the  peace  of  the  city  and  county  of  Albany,  within 
twenty  days  after  the  collection  of  any  moneys  for  fines,  forfeit- 
ores,  penalties,  fees,  costs  and  jury's  fees,  payable  to  the  cowtj 
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treasurer,  shall  account  for  and  pay  over  all  such  moneys  so  col- 
lected and  received,  and  shall  at  the  same  time  render  a  statement 
under  oath  of  all  and  any  moneys  so  collected  and  received,  to  be 
filed  'With  the  county  treasurer,  who  is  hereby  authorized  to  ad- 
minister such  oath. — §  6. 


CHAPTER  XIV. 


Of  Coroners. 

Although  the  duties  of  coroners  do  not  come  distinctty  within 
the  title  of  this  work,  yet,  as  thej,  in  some  cases,  are  the  sobsti- 
tutes  of  the  sheriff,  and,  in  other  cases  are  the  immediate  minis- 
ters of  the  comts  in  the  service  of  process,  it  was  thought  proper 
briefly  to  notice  their  powers  and  duties.  This  is  the  more  neces- 
sary in  order  that  the  sheriff  may  be  informed  as  to  the  limits  of 
their  jurisdiction,  and  their  duties  so  far  as  he  is  concerned. 

The  office  of  coroner  is  one  of  great  antiquity  in  the  common 
law,  and  he  derives  his  name,  coranatoTf  from  the  drcumstance 
that  he  had  properly  to  do  with  pleas  of  the  crown*  C!oronen 
are  conservators  of  the  peace  in  the  coxmty  where  generally  elect- 
ed. Their  authority  is  judicial  and  ministerial ;  judicial,  where 
one  comes  to  a  violent  deaUi,  and  to  take  and  enter  appeals  of 
murder,  pronounce  judgment  upon  outiawries,  &c — 1  Black. 
Com.^  346. 

The  ministerial  power  of  the  coroner  is,  where  he  executes  the 
king's  writs  on  ezcq>tion  to  the  sheriff,  as  by  his  being  party  to 
the  suit,  kin  to  either  of  the  parties,  or  on  default  of  the  sheriff,  &c. 
4Jiis^.,371;  lPhwd.,73. 

In  the  state  of  New-York,  the  office  of  coroner,  as  far  as  it  is 
mmisterial,  appears  to  be  confined  to  cases  where  the  dieriff  is  a 
party,  and  it  is  only  of  his  duty  as  such  officer  that  we  propose  to 
treat  in  this  chapter. 
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By  the  Revised  Statates,  (2  R.  S.,  2d  ed.^  360,  §  90,)  whenev- 
er a  sheriff  of  any  county,  shall  be  a  party  to  any  suit,  all  process 
in  such  suit,  except  when  otherwise  provided  by  law,  shall  be  ex- 
ecuted by  the  conmer  of  the  county,  to  whom  the  same  shall  be 
delivered  in  the  same  manner,  in  all  respects,  subject  to  the  same 
obligations  and  liabilities,  and  with  the  like  authority,  and  enti- 
tled to  same  privileges,  as  are  prescribed  by  law  in  respect  to  she- 
ri£b,  except  in  cases  specially  provided  for. 

When  any  process  is  directed  to  the  coroners  of  a  county  ge- 
nerally, the  same  may  be  executed,  and  a  return  thereto  may  be 
made,  and  signed  by  any  one  of  the  coroners ;  but  such  act  or  re- 
turn shall  in  no  degree  prejudice  the  oUier  coroners  not  participat- 
mg  therein^ — Ihid,  ^  91. 

If  process  for  arresting  the  sheriff  of  the  county  be  delivered  to 
a  coroner,  he  shall  execute  the  same  in  the  manner  prescribed  by 
law  in  respect  to  the  execution  of  similar  process  by  sheriffs ;  and 
shall  be  authorized  to  take  a  bond  on  the  arrest,  or  a  bond  for  the 
jail  liberties  to  himself  by  the  name  of  his  office,  in  the  same  ca- 
ses, and  in  the  same  manner  in  which  a  sheriff  would  be  author- 
ised to  take  the  same;  which  bond  shall  have  the  like  effect,  and 
be  subject  to  the  same  provisions,  as  bonds  taken  in  like  cases  by 
sheriffs;  and  the  proceedings,  rights  and  liabilities  thereon,  shall 
be  the  same  in  all  respects. — Ibid,  §  92. 

The  duties  of  the  coroner  in  these  cases  will  be  found  under  the 
heads  of  arrests,  &c.,  in  the  previous  chapters,  which  treat  of  the 
powers  and  duties  of  the  sheriff  in  such  cases ;  and  in  cases  of 
bonds  taken  by  him,  to  the  appropriate  chapter  under  that  desig- 
nation. 

If  a  sheriff,  on  being  arrested  by  a  coroner  on  civil  process,  re- 
quiring him  to  be  held  to  bail,  shall  refuse  or  neglect  to  give  the 
bond  requy-ed  by  law  to  entitie  him  to  be  discharged ;  or  if  a  she- 
riff shall  be  arrested  on  execution  against  his  body,  or  an  attach- 
ment, he  shall  be  confined  by  the  coroner  in  some  house  situated 
within  the  liberties  of  the  jail  of  the  county,  in  the  same  manner  as 
sheriffs  are  required  by  law  to  confine  prisoners  in  the  jail  of  their 
counties  respectively.    Such  house  shall,  therefcM'e,  become  the 
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jail  of  the  county,  for  the  use  of  the  comer,  and  all  laws  relating 
to  the  jails  of  counties  shall  be  applicable  to  the  same,  while 
such  sheriff  shall  be  confined  therein. — Ibid^  §  93,  94^ 

For  any  escape  of  such  sheriff  from  such  house,  tiie  coroner  ^ 
shall  be  liable  in  the  same  manner,  and  to  the  same  extent,  as 
sheriffi  for  the  escape  of  their  prisoners,  and  may  plead  and  give 
in  evidence  the  same  matters  allowed  to  sheriffs  in  similar  actions. — 
Ibid,  §  95. 

The  reader  will  find  the  liability  and  privil^es  of  coroner  under 
this  section  in  the  chapter  upon  escapes. 

A  sheriff  so  confined,  shall  be  admitted  to  the  liberties  of  the 
jail  of  the  county,  established  for  other  prisoners,  in  the  same 
cases,  and  upon  executing  the  like  bond  to  the  coroner  in  whose 
custody  he  shall  be  as  provided  in  other  cases.  For  any  escape 
of  such  sheriff  from  such  liberties,  the  coroner  shall  be  liable,  in 
the  same  manner,  and  to  the  same  extent  as  sheriffs  for  similar 
escapes,  and  may  plead  and  give  in  evidence  the  same  matters 
allowed  by  law  to  sheriflfe. — Ibidy  §  96. 

The  coroner  may  prosecute  any  such  bond  taken  by  him,  and 
shall  be  entiled  and  subject  to  all  the  provisions  of  law,  in  respect 
to  siinilar  bonds  taken  by  sheriff ;  and  such  bond  may  be  as^gned 
by  him  to  the  party  at  whose  suit  such  sheriff  shall  have  been  ar* 
rested,  and  the  same  proceedings  shall  be  had  thereon,  in  all  re- 
spects,  as  on  bonds  takfen  and  assigned  by  sheriflS  in  similar 
cases. — I  bid  J  §  97. 

If  any  person  be  arrested  by  a  coroner  on  process  issued  in  a  smt 
in  which  the  sheriff  of  the  county  is  a  plaintiff,  he  shall  be  com- 
mitted to  the  common  jail  of  the  county,  in  cases  where  a  com- 
mitment is  required  by  law ;  but  such  coroner  shall  not  be  liable 
for  any  escape  of  such  prisoner  from  such  jail,  after  he  shall  have 
been  committed  thereto.  Such  prisoner,  when  so  committed,  shall 
be  kept  in  all  respects,  as  other  prisoners  committed  on  civil  pro* 
cess,  and  shall  be  entitled  to  be  discharged  if  he  be  committed 
on  mesne  process,  on  executing  a  bond  to  the  coroner,  in  the  same 
manner,  and  in  the  same  cases,  in  which  such  bond  is  required  to 
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be  given  to  a  sheriff,  which  shall  have  the^like  eflect,  and  he 
proceeded  on  in  the  same  manner  in  all  respects. — 2  Ibid^  §  98. 

Such  prisoner  shall  be  entitled  to  the  liberties  of  the  jail  in  the 
same  cases  as  other  prisoners,  on  executing  to  the  coroner  a  bond, 
in  all  respects  similiar  to  that  required  to  be  given  to  sheriffs, 
which  shall  have  the  like  effect,  and  shall  be  assigned  and  pro- 
ceeded on  in  the  same  manner.  For  any  escape  of  such  prisoner 
from  such  liberties,  the  coroner  shall  be  answerable,  in  the  same 
manner,  and  to  the  same  extent,  a^  sheriffs  for  similar  escapes, 
and  may  plead  and  give  in  evidence  Ihe  same  matters. — J6td,  361, 
§  101. 

In  all  cases  where  a  judgment  shall  be  obtained  in  any  court 
against  the  sheriff  of  any  county,  either  singly  or  with  others, 
instead  of  directing  the  execution  thereon  to  the  coroner  of  the 
county,  it  may  be  directed  and  delivered  to  any  person  (except  a 
party  in  interest  in  the  suit,)  who  shall  be  designated  by  the  court 
in  term,  by  an  order  to  be  entered  in  the  minutes  or  by  any  judge 
thereof  in  vacation,  by  an  order  to  be  endorsed  on  such  execution. 
The  person  so  designated,  and  receiving  such  execution  to  exe- 
cute the  same,  shall  in  respect  to  such  execution,  be  deemed  a 
coroner  of  the  county,  and  shall  be  liable  in  all  respects  to  all 
the  provisions  of  law  respecting  sheriffs  so  far  as  the  same  may 
be  applicable.— iiu2,  288,  §  11,  12. 

In  the  action  of  replevin  when  the  sheriff  is  a  party  the  execu- 
tion is  not  awarded  to  the  coroner,  but  only  the  process  in  the 
cause,  including  the  writ  and  every  other  process  to  the  execution. 
The  execution  is  awarded  and  executed  as  in  other  cases  of  re* 
plevin.— /Wa,  439,  §  67. 

The  fees  of  the  coroner  in  his  ministerial  duties  are : 

For  all  services  rendered  by  him  the  same  fees  as  are  allowed 
to  the  sheriA  for  similar  services. 
For  confining  a  sheriff  in  any  house  on  civil  process  for 

each  week  he  is  so  confined,     -        -        -        -        (2  00 

And  these  fees  are  to  be  paid  by  such  sheriff  before  he  is  en- 
titled to  his  discharge.— 2  R.  S.,  2d  ed.y  538,  §  41. 

Whenever  a  vacancy  shall  occur  in  the  office  of  sheriff  of  any 
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countj)  and  there  shall  be  no  under  theriff  of  such  county  then 
in  office^  or  the  office  of  such  under  sheriff  shall  become  vacaDly 
or  he  become  incapable  of  executing  the  same,  before  anoiher 
sheri£f  of  the  same  county  shall  be  elected  or  appointed!,  and 
qualified,  and  if  there  shall  be  more  than  one  coroner  of  such 
county  then  in  office,  it  shall  be  the  duty  of  the  first  judge  of  the 
county  forthwith  to  designate  one  of  such  coroners  by  an  instre- 
ment  in  writing,  signed  by  such  judge,  and  filed  in  the  office  of 
the  county  clerk,  to  execute  the  office  of  sheriff  of  such  county, 
until  a  sheriff  shall  be  elected  or  appointed  and  qualified.  Upon 
the  filing  of  such  deflignation,  by  the  first  judge,  the  clerk  must 
immediately  give  notice  thereof  to  such  coroner,  who  must  within 
six  days  after  receiving  such  notice  execute  with  sureties  a  j<Mnt 
and  several  bond  to  the  people  of  this  state,  in  the  same  amount 
and  with  the  same  number  of  sureties,  and  to  be  approved  of  ib 
the  same  manner,  and  be  subject  in  all  respects  to  the  same  re^ 
gulations  as  the  bond  required  of  the  sheriff  of  tiie  county.  And 
after  the  execution  of  such  bond,  the  coroner  so  designated  shall 
execute  the  duties  of  sheriff  of  such  county  until  the  election  or 
appointment  and  qualification  of  a  sheriff.  If  the  coroner  sdecU 
ed  fails  to  comply  with  these  requirements,  another  coroner  is  to 
be  selected  by  the  first  judge,  and  he  is  to  continue  such  select 
tions,  if  necessary,  until  all  the  coroners  in  the  county  shaU  be 
designated.  The  same  requirements  are  made  of  each  successiw 
coroner  designated,  as  of  the  firsts— 1  Ibid,  372,  ^  89,  90, 9L 

If  there  is  but  one  coroner  in  the  county,  he  is  to  enter  xspaa 
the  duties  of  the  office,  subject  to  the  same  regulations  and  le* 
quirements  as  where  there  is  a  selection.  If  these  attempts  to  fiD- 
the  office  of  a  sheriff  by  a  coroner  fails,  the  first  judge  is  to  ap- 
point some  suitable  person  under  his  hand  and  seal,  and  file  such 
appointment  in  the  office  of  the  county  clerk,  and  such  person  is 
thereupon  to  fill  the  office,  until  a  sheriff  is  duly  qualified.  The 
county  clerk  must  give  the  person  appointed  notice  of  his  appoint 
ment,  and  the  person  appointed  must  within  six  days  thereafter 
^ve  the  same  security  as  the  sheriff  of  the  county,  and  subject  to 
the  same  regulations,  and  he  is  then  to  execute  the  office  until 
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(he  qualification  of  the  new  sheriff.—!  JR.  S.,  2d  ed.,  374,  §  92, 
93,  94, 95. 

And  until  the  office  of  sheriff  is  filled  in  this  manner,  the  cor* 
oners  of  the  county  are  to  execute  it,  and  whenev^  an  under 
sheriff,  or  coroner  or  coroners  or  other  person  execute-  the  duties 
of  the  office,  they  are  subject  to  all  the  duties,  penalties,  and  lia* 
failities  imposed  upon  the  sheriff. — Ibid,  §  96,  97. 

And  the  coroner  must  execute  his  duties  in  person,  and  not  by 
deputy ;  and  if  he  does  not  he  is  liable  to  penalties  for  neglect  of 
duty,  and  it  is  no  objection  to  his  serving  process  on  the  sheriff 
that  he  is  one  of  his  deputies.  (7  Mass.  Rep,,  475.)  But  this  doc- 
trine must  apply  only  when  he  acts  as  coroner ;  and  when  he  is 
substitued  for  the  sheriff  in  the  case  of  ai  vacancy,  he  may  un- 
doubtedly appoint  deputies,  the  same  as  the  sheriff  could.  The 
statute,  after  the  substitution  by  the  first  judge,  makes  him  sheriff 
in  fact  until  a  new  sheriff  is  elected  or  appointed ;  giving  to  him 
all  the  rights  and  powers  of  a  sheriff,  and  subjecting  him  to  equal 
penalties  and  liabilities. 


CHAPTER  XV. 


Forms. 

Form  of  the  Bond  given  by  the  Sheriff, 

Know  all  men  by  these  presents,  that  I  Edw.  L.  Porter,  sheriff 
of  the  county  of  Tompkins,  and  we  John  Doe,  and  Richard  Roe^ 
freeholders  of  the  said  county  of  Tompkins,  as  sureties  of  ^he  said 
Edw.  L.  Porter,  are  held  and  firmly  bound  imto  the  people  of  th« 
state  of  New  York  in  the  sum  of  ten  thousand  dollars,  [the  bond 
of  the  sheriff  of  the  city  and  county  of  New  York  is  to  be  in 
twenty  thousand  dollars,]  lawful  money  of  the  United  States,  to 
which  payment  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators  jomtly  and  severally  firmly  by 
these  presents.  Sealed  with  our  seals  and  dated  the  first  day  of 
January,  1841. 

Whereas  the  above  bounden  Edw.  L.  Porter,  hath  been  elected 
to  the  office  of  the  county  of  Tompkins,  at  the  general  election 
held  therein  on  the  third,  fourth,  and  fifth  days  of  November  in 
the  year  1840. 

Now  therefore  the  consideration  of  the  above  obligation  is  such 
that  if  the  said  Edw.  L.  Porter  shall  well  and  faithfully  in  all 
things,  perform  and  execute  the  office  of  sheriff  of  the  said  county 
of  Tompkins  during  his  continuance  in  the  said  oflfice  of  sherifT  of 
the  said  county  of  Tompkins  by  virtue  of  the  said  election,  with- 
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out  fraud,  deceit  or  oppression,  then  the  above  obligation  to  be 

void,  or  else  to  remain  in  full  force. 

EDWARD  L.  PORTER,  Sheriff,     [l.  s.] 

JOHN  DOE,  [L.  s.] 

Witness,  RICHARD  ROE,  [l.  s.] 

John  Jones. 


Chdh  of  Sheriff. 

I  do  solemnly  swear  [or  affirm,  as  the  case  may  be,]  that  I  will 

support  the  Constitution  of  the  United  States,  and  the  Constitution 

of  the  State  of  New-York,  and  that  I  will  faithfully  discharge  the 

duties  of  tiie  office  of  sheriff  of  the  county  of  Tompkins  according 

to  the  best  of  my  abilibr. 

EDWARD  L.  PORTER. 

Subscribed  and  sworn  before 

me,  this      day  of     ,  1841. 

A.  D.  First  Judge  of  Tompkins  Com.  Pleas. 


Oath  of  Sur>6ty  on  Bond  and  Approval  Viereqf. 

State  op  New-York,     ? 
County  of  Tompkins^  \     ' 

John  Doe  and  Richard  Roe,  sureties  named  in  the  within 
bond,  being  severally  duly  sworn,  each  for  himself,  says  that  he  is 
a  freeholder  within  the  State  of  New-York,  and  worth  five  thou- 
sand dollars  over  and  above  all  debts  whatsoever  owing  by  him 
[in  the  city  and  county  of  New-York,  each  the  sum  of  twenty 
thousand  dollars ;  and  if  in  any  other  county  such  sum  shall  be 
proportioned  to  the  number  of  sureties  bound  in  such  bond,  and  to 
the  amount  of  the  bond  required  in  such  county,  over  and  above 

all  debts  whatsoever  owing  by  him]. 

JOHN  DOE. 

RICHARD  ROE. 

Subscribed  in  my  presence,  and  sworn  to 

before  m^  by  said  John  Doe  and 

Richard  Soe,  Uiis  2d  day  of  January, 

184L 

W.  O.  C<ef jt  {^  A«  CoiMi^  ^  IbMyifeMw. 
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I  approve  of  the  competencj  of  the  within  9i]retie& 

W.  O.  Clerk  of  Tompkins  Caunlg. 

FQed  this  2d  day  of  January,  1841,  in  the  office  of  the  Clerk 

of  Tompkins  county. 

W.  O.  Clerk. 


Form  of  Indenture  from  old  to  new  Sheriffs  conveying  PrisonerSf 

Jailf  jrc. 

State  of  New-York,  / 
JUhany  County.      \ 

This  indenture,  made  the  first  day  of  January,  1845,  between 

Amos  Adams,  Esquire,  late  sheriff  of  the  county  of  Albany,  of 

the  one  part,  and  Christopher  Batterman,  Esquire,  now  sheriff  of 

the  said  county  of  Albany,  of  the  other  part,  witnesseth  that  the 

said  Amos  Adams,  by  virtue  of  a  writ  of  discharge  of  his  late 

office  to  him  directed,  hath  delivered  and  set  over  to  the  said 

Christopher  Batterman,  the  county  house,  jail  and  appurtenances^ 

situate  in  and  belonging  to  the  said  county  of  Albany,  with  the 

appurtenances  thereunto  belonging  or  in  any  wise  appertaining ; 

and  I  have  further  set  over  and  delivered  unto  the  said  Christopher 

Batterman,  now  sheriff  as  aforesaid,  the  following  writs,  to  wit : 

One  writ  of  capias  ad  respondendum  against  James  Jackson,  in 

favor  of  John  Stiles,  returnable  on  the  first  Monday  in  May,  1845, 

before  the  Justices  of  the  Supreme  Court  of  Judicature  of  the 

State  of  New-York,  at  the  City  Hall  m  the  city  of  New-York, 

in  a  plea  of  debt  to  the  damage  of  the  said  John  Stiles  of  $6000 } 

together  with  the  bodies  of  Richard  Roe  and  John  Doe,  arrested 

upon  a  certain  writ  of  execution  called  a  Ca.  Sa«,  in  fieivor  of  John 

Stiles,  against  the  said  Richard  Roe  and  John  Doe,  for  the  sum  of 

flOOO,  and  by  virtue  of  which  said  writ,  the  said  Richard  Boe 

and  John'  Doe  are  confined  to,  and  are  now  |irifloners  upon  the 

limifts  of  the  liberties  of  the  jail  of  the  said  county  of  Albany ; 

together  with  the  bodies  of  John  Fen,  confined  within  the  waQs 

of  the  common  jail  of  the  said  county  of  Albany,  upon  a  diaige 

of  grand  larceqrt  «m1  Btchani  Roe,  junior,  confined  within  the. 
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wallfi  of  the  common  jail  of  the  said  county  of  Albany,  upon  a 
charge  of  burglaiy. 

In  witness  whereof,  I  have  affixed  my  seal  and  name  of  office, 
the  day  and  year  first  above  written. 

AMOS  ADAMS,  late  Sherif.    [l.  s.] 


.appointment  of  Under-^Sheriff'  or  Deputy. 

To  all  to  whom  these  presents  shall  come,  greeting :  Know 
that  I,  Christopher  Batterman  of  the  city  of  Albany  in  the  county 
of  Albany,  sheriff  of  the  county  of  Albany  aforesaid,  reposing 
special  trust  and  confidence  in  Joshua  L  Jones  of  the  city  of  Al- 
bany m  the  county  aforesaid,  have  constituted  and  appointed,  and 
by  these  presents  do  constitute  and  appoint  him,  the  said  Joshua 
L  Jones,  under-sheriff  [or  deputy-sheriff]  of  the  said  county 
of  Albany  under  me  the  said  sheriff  And  I  do  hereby  grant 
unto  him  the  said  Joshua  L  Jones,  full  power  and  authority 
SB  my  under'-sheriff  [or  deputy-sheriff]  throughout  the  said  coun« 
ty  of  Albany,  to  use  and  exercise  the  said  office  of  under- 
sheriff  [or  deputy-sheriff]  according  to  the  laws  of  this  State, 
relative  to  and  regulating  the  office  of  under-sheriff  [or  deputy- 
sheriff]  aforesaid,  until  he  shall  be  legally  discharged  therefrom. 

In  witness  whereof,  I  have  hereunto  affixed  my  seal,  and  sub- 
scribed my  name  and  office,  this  first  day  of  January,  1846. 

CHRISTOPHER  BATTERMAN, 

Sheriff,     [l,  s.] 

Form  of  a  bond  from  the  Under-Sheriff  or  Deputy^Sheriff  to  the 

Sheriff. 
Know  all  men  by  these  presents,  that  we,  Parker  Sargent, 

James  Jackson  and  John  Stiles,  are  held  and  firmly  bound  unto 

Christopher  Batterman,  Esquire,  sheriff  of  the  county  of  Albany, 

in  the  sum  of  dollars,  lawful  money  of  the  United  States, 

to  be  paid  to  the  said  Christopher  Batterman,  or  to  his  successors 

in  office,  or  to  his  or  their  certain  attomqr  or  assigns,  to  which 

payment  well  and  truly  to  be  made  and  done,  we  bind  ourselves 

jointly  and  severally,  and  our  and  each  of  our  hein,  executors  and 
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administrators  jointly  and  severally,  firmly  by  these  presents 
Sealed  with  our  seals,  and  dated  the  first  day  of  January,  1845. 
The  condition  of  this  obligation  is  such,  that  whereas  the  abore 
named  Parker  Sargent  is,  at  his  special  instance  and  request,  ap- 
pointed by  him,  the  said  Christopher  Baiterman,  his  deputy-sheriff 
under  him,  the  said  Christopher  Batterman,  in  and  for  the  said 
county  of  Albany :  Now  if  the  said  Parker  Sargent  shall  well 
and  faithfully,  in  all  things,  perform  and  execute  the  office  of  de- 
puty-sheriff of  the  said  county  of  Albany,  during  his  continuance 
in  said  office,  by  virtue  of  the  said  appointment,  without  deceit, 
fraud  or  oppression,  and  shall  save  and  keep  harmless  and  indem- 
nified the  said  Christopher  Batterman,  his  executors  and  adminis- 
trators, of  and  from  all  actions,  suits,  troubles,  costs,  charges,  da- 
mages and  expenses  whatsoever,  on  account  or  by  reason  of  any 
malfeasance,  misfeasance,  or  nonfeasance,  of  him  the  said  Parker 
Sargent,  in  his  said  office  of  deputy-sherifi,  then  this  obligation 
shall  be  void  and  of  no  effect,  otherwise  to  remain  in  full  force 
and  virtue.    Signed,  &c. 


_  * 

Form  of  the  Oath  of  the  Deputies  and  UnderSheriff. 

I,  Joshua  I.  Jones,  do  solemnly  swear  that  I  will  support  the 
Constitution  of  the  United  States,  and  the  Constitution  of  the 
State  of  New-York,  and  that  I  will  perform  and  execute  the  office 
of  under-sheriff  [or  deputy-sheriff]  of  the  county  of  Albany  to  the 
best  of  my  ability. 


Farm  of  retwmsto  Writs. 

Upon  a  Capias  ad  respondendum  when  persowdly  served. 

*<  1  have  taken  and  arrested  the  said  John  Doe,  within  named^ 
as  I  am  by  the  writ  of  the  People  of  the  State  of  New-Yoik 
within  commanded." 

When  one  of  the  defendants  is  returned  not  found,  then  ftv- 
ther  say,  *^  and  the  said  Richard  Roe  cannot  be  found  within  wbj 
IniUwicky  after  ^ligeiit  search  and  iaipkj.^ 
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When  the  defendant,  upon  a  non-bailable  process,  is  sununoned 
by  the  sheriff  he  is  allowed  to  indorse  his  appearance,  which  may 
be  in  the  followmg  form :  **  I,  John  Doe,  the  defendant,  or  [one 
of  the  defendants]  in  the  within  writ  named,  do  agree  to  appear 
on  the  retm'n  day  of  the  within  writ,  and  pray  the  court  to  enter 
my  appearance  accordingly." 

If  the  defendant  refuses  to  endorse  his  appearance,  the  sheriff 
may  make  the  following  return :  '^  The  said  John  Doe  having  re- 
fused to  endorse  his  appearance  upon  the  within  writ,  I  return  the 
same  as  personally  served  upon  the  said  John  Doe." 

When  the  defendant  is  imprisoned  jot  wofnt  of  bail.  (2  R.  S. 
350,  §  22).  <^  I  have  taken  the  within  named  John  Doe,  who  re* 
mains  imprisoned  within  the  common  jail  of  Albany  county,  in  my 
custody  for  want  of  bail." 

CHRISTOPHER  BATTERMAN,  Sheriff 

or  ^  defendant  imprisoned  for  want  of  bail ;"  or  *^  taken  and  in 
custody." 

Where  the  defendant  is  rescued. 

By  virtue  of  this  writ  to  me  directed,  I  took  and  arrested  the 
within  named  John  Doe,  according  to  the  exigency  of  the  said 
writ,  and  safely  I^ept  him  in  my  custody,  until  John  Stiles  of 
and  divers  other  i)ersons  to  me  unknown,  on  the  day  of 
at  afor^aid,  with  force  and  arms,  assaulted  and  ill  treated 
me,  and  the  Wd  John  Doe  out  ,of  my  custody  then  and  there 
rescued,  and  the  said  John  Doe  then  and  there  rescued  himself, 
and  escaped  out  of  my  custody,  against  the  peace  of  the  People 
of  the  State  of  New-York ;  and  afterwards  the  said  John  Doe  is 
not  found  m  my  bailiwick. 

CHRISTOPHER  BATTERMAN,  Sheriff. 
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Sheriffs  Return  of  Service  of  Dedarationf  where  SuU  is  can^ 

menced  by  Declaration* 

City  and  County  of  Mbany^  ss. 

I,  Christopher  Batterman,  Sheriff  of  the  city  and  county  of 

Albany,  certify  that  on  the         day  of  1845, 1  served  upon 

the  within  named  John  Doe  a  copy  [or  John  Doe  and  Richard 

Roe  severally,  copies]  of  the  within  declaration  [note  and  notice] 

and  also  notice  to  plead,  of  which  a  copy  is  hereon  endorsed,  by 

delivering  the  same  to  him  [or  them]  in  person ;  and  on  the 

day  of        1846, 1  made  the  like  service  of  the  like  upon  Richard 

Roe  personally. 

CHRISTOPHER  BATTERMAN, 

By  J.  1.  JONES,  UnderShenff. 

The  statute  has  made  the  "  certificate  endorsed  thereon^^  as  ef- 
fectual to  authorise  the  entry  of  the  defendant's  appearance  and 
default,  as  if  the  same  had  be^  sworn  to  by  such  officer,  2  R.  S» 
270,  §  3.  But  when  the  certificate  of  service  is  not  on  a  copy  of 
the  declaration,  the  proof  must  be  by  affidavit  The  official  cha- 
racter in  the  affidavit  is  omitted,  and  the  deponent  who  made  the 
service  signs  his  own  name  only. 

Proof  by  Affidavit* 

TrrLE  of  Cause. 
.Albany  County ^  ss. 

John  Smith,  being  duly  sworn,  says,  that  on  the        day  of 

1845,  he  personally  served  the  above  named  defendant  Richard 

Dickson  with  a  copy  of  the  declaration  in  the  said  cause,  by  de* 

livering  the  same  to  him,  together  with  a  notice  thereon  endorsed, 

reqmring  him  to  plead  thereto  in  twenty  days  after  service  of  said 

notice,  and  copy  of  said  declaration;  that  annexed  to  and  served 

as  plaintiff^'s  only  cause  of  action. 

JOHN  SMITH. 

Sworn,  &c.  before  me. 
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Bdura  oj  JfuUa  Bona  to  Fieri  Facias. 
The  within  named  defendant  has  no  goods  or  chattels,  lands  or 
tenements,  in  my  bailiwick,  whereof  I  can  cause  to  be  made  the 
damages  [or  debt  and  damages]  within  mentioned,  or  any  part 
thereof,  according  to  the  exigency  of  this  writ 

CHRISTOPHER  BATTERMAN,  Sheriff. 
by  PARKER  SARGENT,  Dqnrfy, 

Return  of  Jftdla  Bona  Testatorisy  nee  Propria^  in  an  Action  against 

an  Executor  or  Administrator. 
The  within  named  John  Doe  has  no  goods  or  chattels  which 
were  of  the  within  named  Richard  Roe  deceased,  at  the  time  of 
his  death,  in  his  hands  to  be  administered  in  my  bailiwick,  whereof 
I  can  cause  to  be  made  the  damages  within  mentioned  or  any  part 
thereof;  and  he  has  not  any  of  his  own  proper  goods  or  chattels 
in  my  bailiwick,  whereof  I  caa  cause  to  be  made  the  within  men- 
tioned sum  of  parcel  of  the  sum  of  or  any  part  thereof, 
acooidiag  to  the  exigency  of  the  writ 

CHRISTOPHER  BATTERMAN,  SAmy, 
by  PARKER  SARGENT,  Deptdy. 

Return  of  a  Fieri  Feci  to  a  Ft.  Fa. 
By  virtae  of  this  writ  to  me  directed,  I  have  caused  to  be  made 
of  the  goods  and  chattels,  lands  and  tenements,  of  the  within 
Jckn  Doe,  the  damages  [or  debt  and  damages]  within  mentioned; 
which  I  have  ready  at  the  day  .and  place  within  contained,  to  ren- 
der to  the  said  Richard  Roe  for  his  damages  [or  debt  and  damages] 
aforesaid,  as  I  am  within  commanded. 

CHRISTOPHER  BATTERMAN,  Sher^. 

Or,  <' Satisfied."  C.  B.  Sheriff. 

Return  of  the  like,  where  the  Sheriff  has  paid  part  of  the  Sum 

levied  to  the  Landlord  for  Rent. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made 

of  the  goods  and  chattels  of  the  within  named  John  Doe,  to 

the  value  of  $300;  and  I  further  certify  that  I  have  paid  to 

to  John  Den,  the  landlord  of  the  premises  on  which  the  goods  and 
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chattels  were  taken,  the  sum  of  fifty  dollars  for  one  quarter's  rent 
due  to  him  for  the  said  premises  on  the  first  day  of  May  last,  and 
that  I  have  retained  in  my  hands  the  sum  of  dollars  for 

poundage  upon  the  sum  of  $250,  making  together  with  the 
sum  of  $50  the  sum  of  dollars ;  and  the  remaining  sum  of 

dollars  I  have  ready  as  I  am  within  commanded.  And  the 
said  John  Doe  hath  not  any  other  or  more  goods  and  chattels,  lands 
or  tenements,  in  my  bailiwick,  whereof  I  can  cause  to  be  made 
the  residue  of  the  damages  [or  debt  and  damages]  within  men* 
tioned,  or  any  part  thereof. 

CHRISTOPHER  BATTERMAN,  Sheriff, 


Return  to  Ft.  Fa.  wlure  the  Property  remains  unsold  for  loant  of 

buyers. 
By  virtue  of  this  writ  to  me  directed,  I  have  taken  goods  and 
chattels  of  the  within  named  John  Doe,  to  the  value  [or  part]  of 
the  damages  [or  debt  and  damages]  within  mentioned ;  which  goods 
and  chattels  remain  in  my  hands  unsold  for  want  of  buyers;  there- 
fore I  cannot  have  that  money  at  the  day  and  place  within  contained, 
as  I  am  within  commanded. 

CHRISTOPHER  BATTERMAN,  Sheriff. 

Short  form  of  the  above. 

Goods  taken,  but  unsold  for  want  of  buyers. 

C.  BATTERMAN. 


Return  of  Cepi  Corpfis  to  a  Capias  ad  Satiifaciendum. 

I  have  taken  the  within  named  defendant,  whose  body  I  have 
ready  at  the  day  and  place  within  contained,  as  witliin  I  am  com- 
manded. 

CHRISTOPHER  BATTERMAN,  Sheriff. 


Return  of  Jfon  Ed  biwentus  to  the  Like. 

The  within  named  defendant  is  not  found  in  my  baiHwick. 

CHRISTOPHER  BATTERMAN,  Sheriff. 
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Return  where  the  Ca,  Sa,  is  paid  o?-  settled* 

Satisfied. 

CHRISTOPHER  BATTERMAN,  Sheriff. 

Or,  Defendant  discharged  by  the  plaintiff  from  this  execution. 

C,  B.  Sheriff. 


Returns  upon  Writs  of  Scire  Facias. 

I  do  hereby  return  to  the  Justices  of  the  Supreme  Court  of  Ju- 
dicature of  the  People  of  the  State  of  New-York,  that  I  have 
made  service  upon  the  within  named  John  Doe,  by  delivering  to 
the  said  John  Doe,  on  the  1st  day  of  May,  1841,  a  copy  of  the 
within  writ  duly  certified  by  me. 

C.  B.  Sheriff. 

If  the  party  against  whom  the  writ  issued  cannot  be  found,  but 
has  a  dwelling  house,  the  Sheriff  returns  as  follows : 

I  do  hereby  return  to  the  Justices  of  the  Supreme  Court  of  Ju- 
dicature of  the  People  of  State  of  New-York,  that  the  said 
John  Doe  could  not  be  found  in  my  bailiwick,  so  that  I  could 
make  personal  service  of  the  within  writ,  and  thereupon  I  made 
due  service  of  the  same  by  leaving  a  copy  thereof  duly  certified 
by  me  at  the  dwelling  house  of  the  said  John  Doe,  with  a  per- 
son of  proper  age,  whom  I  found  in  said  dwelling  house,  on  the 
first  day  of  January,  1845. 

C.  B.  Sheriff. 

If  the  defendant  cannot  be  found,  and  has  no  dwelling  house 
within  the  sheriff's  bailiwick,  the  return  will  be  as  follows: 

I  do  hereby  return  to  the  Justices  of  the  Supreme  Court  of  Ju- 
dicature of  the  People  of  the  State  of  New-York,  that  the  said 
John  Doe,  after  diligent  search,  could  not  be  found  withm  my 
bailiwick,  and  has  no  house  within  my  bailiwick,  so  that  I  can 
serve  the  within  as  I  am  commanded. 

C.  B*  Sheriff* 
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Retv/m  to  a  Writ  of  Habere  Facias  Posesdanem. 

By  virtue  of  the  within  wiit  to  me  directed^  on  the  first  day  of 
January,  1845,  I  have  caused  the  within  named  John  Doe  to 
have  possession  of  the  premises  within  described,  for  his  term 
within  written,  with  the  appurtenances  as  in  all  things  by  the 
said  writ  I  am  commanded. 

CHRISTOPHER  BATTERMAN,  Sherif. 


Retttm  to  a  Writ  of  Habere  Facias  Seisinam. 

By  virtue  of  the  within  vnit  to  me  directed,  I  do  hereby  make 
known  unto  the  within  named  justices  that  on  the  first  day  of 
January,  1845,  I  have  caused  the  within  named  John  Doe  to 
have  full  seizin  of  the  premises  within  described  in  all  things,  as 
by  the  said  writ  I  am  commanded. 

CHRISTOPHER  BATTERMAN,  Sheriff. 


Return  to  Writ  of  Replevin. 

1st  Where  tlie goods  werereplevied.  By  virtue  of  the  within  writ, 
and  the  affidavit  accompanying  the  same,  I  have  duly  replevied 
and  delivered  to  the  plaintiff  within  named,  the  goods  and  chattels 
within  specified,  as  within  I  am  commanded,  and  I  have  also  duly 
caused  the  within  defendant  to  be  summoned  to  appear  according 
to  the  exigency  of  the  within  writ.  And  I  do  certify  that  the 
sureties  in  the  replevin  bond  ^ven  to  me,  by  the  within  named 
plaintiff,  are  A.  B.  of  ,  and  C.  D.  of  [^ving  the 

additions,  occupations,  and  residence  of  each]. 

CHRISTOPHER  BATTERMAN,  Sherif. 

2d.  Or  if  only  part  of  tlie  goods  are  replevied,  then  state  as 
follows :  after  *^  I  have  duly  replevied  and  delivered  the  plaintiff 
within  named,"  add  ^*  a  part  only  of  the  goods  and  chattels  con- 
tained in  the  said  writ,  to  wit  [here  specify  the  particulars],  and 
that  the  residue  thereof  I  could  not  find,  the  same  being  removed 
or  concealed,  so  as  to  make  replevin  or  delivery  thereof."     Where 
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part  onlsf  of  the  goods  are  Jound  and  plaintiff  elects  to  arrest  the 
defendant^  "  I  certify  and  return  to  the  within  writ,  that  I  could 
find  only  part  of  the  goods  and  chattels  therein  mentioned,  so  as 
to  make  replevy  and  deliveiy  thereof;  wherefore,  by  the  diret^ 
tion  of  the  plaintiff,  I  took  the  body  of  the  said  John  Doe,  who 
with  sureties,  to  wit  [naming  them],  executed  to  me  a  bail  bond 
to  appear  according  to  the  exigency  of  the  said  writ  in  the  pe* 
nalty  of  dollars,  and  I  have  also  duly  caused  the  said 

defendant  to  be  summoned,"  &c.  [as  in  the  first  form]. 

3d.  If  no  part  of  the  goods  sought  to  be  replevied  can  he  found, 
then  as  follows :  I  do  certify  and  return  to  the  within  writ  that  no 
part  of  the  goods  and  chattels  therein  mentioned,  could  be  found 
by  me,  so  as  to  make  replevin  and  delivery  thereof,  as  within  I 
am  commanded ;  wherefore,  I  took,  &c.  [as  in  the  last  form ;  but, 
if  the  defendant  cannot  be  found,  then,  instead  of  the  words 
**  wherefore,  I  took,*'  &c.,  insert  "  and  I  do  further  certify  and 
return  that  the  defendant  within  named  cannot  be  found  in  my 
bailiwick  '*]. 

4th.  If  a  claim  of  property  was  interposed,  and  found  by  the  jury 
in  favor  of  the  daimant,  and  the  plaintiff  is  unable  or  unvnlling 
to  give  the  second  bond  required  by  the  statute,  then  this  return : 
I  do  certify  and  return  to  the  within  writ,  that  I  took  the  within 
specified  goods  and  chattels  in  order  to  make  delivery  thereof  to 
the  plaintiff  within  named ;  but  before  such  delivery  was  made 
John  Doe  [the  claimant],  claimed  the  same,  and  demanded 
that  such  claim  should  be  tried  by  a  jury;  wherefore  a  jury  was 
called  by  me,  and  such  jury  tmder  their  oaths  made  and  returned 
to  me  the  inquisition  hereto  aimexed.  By  reason  whereof  I  could 
not  replevy  and  make  delivery,  as  within  I  am  commanded. 

5th.  But  if  the  claim  of  property  be  found  by  the  jury  against 
the  daimant,  then  this  return :  after  the  words  in  the  last  form 
*^  by  reason  whereof,"  add,  I  proceeded  to  make  delivery  to  the 
said  plaintiff  of  the  goods  and  chattels  within  contained,  not- 
withstanding such  claim,  as  within  I  am  commanded. 

6th.  If  the  claim  of  property  be  found  in  favor  of  the  claimant, 
and  the  plaintiff  still  persists  to  have  the  property,  and  gives  the 
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second  bond  required  by  the  statute^  then  these  words :  after  *^  by 
reason  whereof  I  could  not  replevy  and  make  deliyeiy,  as  within 
I  was  commanded/'  add,  imtil  the  said  plaintiff  within  named, 
together  with  [naming  the  sureties],  executed  to  me  a 

second  bond  in  the  penalty  of  dollars,  that  being  at  least 

double  the  value  of  the  said  goods  and  chattels,  as  appraised  fay 
the  oath  of  [naming  the  appnuser],  and  in  the  sum  re- 

quired by  law,  and  thereupon,  on  the  execution  and  deliveiy  to 
me  of  such  last  mentioned  bond  as  aforesaid,  I  did  replevy  and 
make  delivery  to  the  said  plaintiff  the  said  iroods  and  chattels,  as 
within  I  amcommanded. 

In  every  return  which  the  Sheriff  makes  to  the  writ  of  replevin 
he  must  state  the  names,  amounts,  &c.,  of  the  plaintiff 's  sureties 
to  him,  and  that  the  said  defendant  was  summoned  to  appear, 
except  [of  course]  when  he  cannot  be  found. 


IngtdsUion  returned  uritfi  the  Writ  of  Rqdevin. 


Chables  Tompkins, 

vs, 
Joseph  Henderson, 

We  whose  name  are  hereto  subscribed,  and  seals  affixed,  bang 
a  jury  called  to  try  a  claim  of  property  put  in  by  [the 

claimant]  to  certain  goods  and  chattels  [specifying  them],  and 
sought  to  be  replevied  by  virtue  of  the  annexed  writ  of  replevin, 
do  upon  our  oaths  say,  that  the  property  of  the  said  goods  and 
chattels  so  claimed,  is  [or  ^'  is  not,"  as  the  case  may  be]  in  the 
said  [the  claimant].    Witness  our  hands  and  seals  at, 

&c.,  on,  &c. 

[Here  the  signatures  and  seals  of  the  twelve  jurors,  and  of  the 
Sheriff.] 
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Form  of  Summons  to  Defendant  in  Replevin. 

To  JojBN  Doe  : 

By  virtue  of  a  writ  of  replevin  issued  out  of  the  Supreme 
Court  of  judicature  of  the  people  of  the  State  of  New  York,  you 
are  summoned^  according  to  the  statute  in  such  case  made  and 
provided,  to  be  and  appear  before  the  justices  of  the  said  Su- 
preme Court,  at  the  City  Hall  of  the  city  of  New  York  [or 
Capitol  in  the  city  of  Albany,  or  such  place  and  time  as  the  next 
term  of  the  court  is  appointed],  on  the  first  Monday  in  May  next, 
to  answer  Richard  Roe,  who  prosecutes  by  F.  H.  Hastings,  his 
attorney,  of  a  plea  of  taking  and  unjustly  detaining  his  silver  cup. 
Dated,  January  1,  1845. 

CHRISTOPHER  BATTERMAN,  Sf^eriff. 
If  the  writ  of  replevin  is  in  the  detinety  or  for  detaining  only, 
it  n.ust  be  so  stated  in  the  summons*    The  summons  is  sujficient, 
though  it  do  not  specify  all  the  articles. 


FORM  OF  RETURNS  TO  WRITS  OF  HABEAS  CORPUS. 

Ordinary  Return  containing  Cause  of  Detention. 

I  do  hereby  return  to  the  justices  of  the  Supreme  Court  withm 
named  [or  to  the  Hon«  Amasa  J.  Parker,  circuit  judge,  &c.],  that 
before  the  coming  to  me  of  the  within  writ,  the  said  John  Doe 
was  committed  to  my  custody,  and  is  detained  by  virtue  of  another 
writ  to  me  directed,  a  copy  of  which  annexed  I  transmit  to  you. 
Nevertheless,  I  have  the  body  of  the  said  John  Doe  before  you  at 
the  day  and  place  within  mentioned,  as  I  am  within  commanded. 

CHRISTOPHER  BATTERMAN,  Sheriff. 


Return  qf  Languidus. 

By  virtue  of  this  writ  I  do  hereby  certify  to  the  justices  of  the 
Supreme  Court,  within  named  [or  to  the  Hon.  Robert  Monelli 
ciicoit  judge,  &c],  that  before  the  commg  of  this  writ  to  me,  by 
Ttftoe  of  another  writ  befoie  cKrected  to  me^  the  said  John  Doe 
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within  named,  was  detained  by  me  in  the  prison  at  the  city  of 
Albany,  in  the  county  of  Albany  [a  copy  of  which  writ  is  h^ eto 
annexed],  and  he  now  lies  in  the  said  prison,  sick  and  infirm,  and 
so  remains,  so  that  I  cannot  for  fear  of  his  death  [or  for  fear  of 
doing  great  injury  to  him,  so  as  to  endanger  his  life],  remove 
him.  Therefore,  I  cannot  have  the  body  of  the  said  John  Doc 
at  the  day  and  place  as  I  am  within  commanded. 

CHRISTOPHER  BATTERMAN,  Sheriff. 


Return  of  Elongata. 

I  do  hereby  return  to  the  justices,  &c.,  that  the  within  named 
John  Doe  before  the  coming  to  me  of  the  within  writ,  was 
eloigned  to  places  unknown  to  me,  by  James  Jackson  and  John 
Stiles  [or  by  persons  to  me  unknown],  by  reason  of  which  I  can- 
not have  the  said  John  Doe  before  you,  as  I  am  within  com- 
manded. 

CHRISTOPHER  BATTERMAN,  Sheriff. 


Return  to  Writ  or  Inquiry. 

The  execution  of  this  writ  appears  in  the  inquisition  hereunto 
annexed. 

CHRISTOPHER  BATTERMAN,  Sheriff. 


Inquisition  on  a  Writ  of  Inquiry  in  Ordinary  Cases. 

County  of  JUbany,  ss. 

An  inquisition  taken  on  the  twenty-second  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
four,  before  me,  Christopher  Batterman,  Sheriff  of  the  county  of 
Albany,  at  the  City  Hall  in  the  city  of  Albany,  and  county  afore- 
said, by  virtue  of  a  certain  writ  of  inquiiy  of  damages  to  me 
directed,  and  to  this  inquisition  annexed,  to  inquire  of  and  coin 
oermng  certain  matters  in  the  said  writ  contained  and  specified, 
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by  the  oaths  of  A.  B#,  C.  D.,  &c.  [the  jurors],  twelve  good  and 

kKwful  men  of  the  leid  county,  vfho  being  chosen,  tried  and 

aw(»m,  say,  upon  their  oaths,  that  the  plaintiff  in  the  said  writ 

named,  hath  sustained  damages  by  reason  of  the  premises  in  tfie 

■aid  writ  mentioned,  over  and  above  his  costs  and  charges  by 

him  about  his  suit  in  that  behalf  expended  to  dollars^ 

and  for  those  costs  and  charges  to  six  cents. 

In  witness  whereof,  as  well  I,  the  said  sheriff,  as  the  said 

jmx>rs,  have  set  our  hands  and  seals  to  this  inquisition,  the  day 

and  year  above  written. 

CHRISTOPHER  BATTERMAN,  [l.  s.] 

A,  B.  [l.  s.] 

C.  D.  [u  s.] 

[And  the  signatures  and  seals  of  the  other  jurors.    But  their 
names  are  not  usually  inserted  in  the  body  of  the  inquisition]. 


Inquisition  on  a  Writ  of  Inquiry  in  Debt  on  Bond. 

nfflbany  County  ^  ss : 

An  mquisition  indented,  taken  at  the  City  Hall,  in  the  city  of 
Albany,  in  the  said  county  of  Albany,  on  the  tenth  day  of  Jan* 
uary,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty^five,  before  me,  Christopher  Batterman,  Sheriff  of  the 
county  aforesaid,  by  virtue  of  a  writ  of  the  people  of  the  state 
of  New  York,  to  me  directed,  and  to  this  inquisition  annexed  by 
the  oaths  of  A.  B.,  C.  D.,  &c.  [the  jurors  naming],  twelve  good 
and  lawful  men  of  the  county  aforesaid,  who,  being  chosen,  tried 
and  sworn,  say  upon  their  oaths  that,  &c  [here  set  out  the  find- 
ing of  the  jury  upon  the  breaches  assigned],  and  they  further 
say  upon  their  oaths  that  the  said  plaintiff  hath  sustained  damages 
ty  the  aforesaid  breaches  of  the  said  condition  of  the  said  writing 
oUigatoiy,  besides  his  costs  and  charges  by  him  about  his  suit  in 
this  behalf  expended  to  dollars,  and  for  those  costs  and 

charges  to  six  centst.    In  witness,  &c.  [as  in  the  last  form  to  the 
«kMf|.     . 
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Bail  Bond. 

Know  all  men  by  these  presents^  That  we,  C.  D.  [or  if  the 
defendant  be  sued  by  a  wrong  name,  say  C.  D.  arrested  by  the 
name  of  R  D."],  of  ,  I.  N.,  of  ,  and  J.  S.,  of 

,  are  held  and  firmly  bounden  to  Christopher  Battennan, 
Sheriff  of  the  county  of  Albany,  in  the  sum  of  dollars 

*  [the  sum  endorsed  on  the  writ],  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  Sheriff  or  his  certain 
attorney,  executor,  administrator  or  assigns ;  for  which  paymait 
well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals.    Dated  the  day  of  ,  in 

the  year  of  our  Lord  1845. 

Whereas,  A.  B.  has  sued  and  prosecuted  out  of  the  Supreme 
Court  of  judicature  of  the  people  of  the  state  of  New  York  a 
certain  writ  of  capias  ad  respondendum  against  the  above  bounden 
C.  D.,  in  a  plea  of  trespass  [or  as  the  plea  is  in  the  writ],  return- 
able on  the  day  of  next,  before  the  justices  of 
the  Supreme  Court  of  judicature  aforesaid,  at  the  in  the 
city  of  ,  by  virtue  of  which  said  writ  the  above  bounden 
C.  D.  has  been  arrested  by  the  above  named  Sheriff. 

Now  therefore,  the  condition  of  this  obligation  is  such  that  if 
the  above  bounden  C.  D.  shall  appear  in  the  action  commenced 
by  the  said  writ  by  putting  in  special  bail,  within  twenty  days 
after  the  return  day  specified  in  the  said  writ,  and  by  perfecting 
such  bail,  if  required,  according  to  the  rules  and  practice  of  the 
said  court,  then  the  above  obligation  to  be  void ;  otherwise  to 
remain  in  full  force  and  virtue. 

C.  D.  [L.  s.] 

J.  N.  [l.  8.] 

J.  S.  [l.  v.] 

Sealed  and  delivered  in  the  presence  of 

R.B. 
T.V. 


\ 
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^SMngnment  of  the  above  by  the  Sheriff. 

Eno'w  all  men  by  these  presents.  That  I,  Christopher  Batter* 
man.  Sheriff  of  the  county  of  Albany,  hereby  assign  the  within 
i^tten  bail  bond  to  the  within  named  A.  B.,  at  his  request,  to 
be  sued  by  him,  according  to  the  force,  form  and  effect  of  the 
statute  in  such  case  made  and  provided.  In  testimony  whereof, 
I  have  hereunto  set  my  hand  and  seal,  this  day  of 

in  the  year  of  our  Lord  1845. 

CHRISTOPHER  BATTERMAN,  Sheriff,  [l.  sJ 
Sealed  and  delivered  in  the  presence  of 

R.B. 
T.V. 

The  penal  part  of  all  bonds  to  the  Sheriff,  being  invariably 
the  same,  except  in  the  amount  of  the  penalty,  and  respecting 
which  sufEcient  directions  have  already  been  given,  it  would  be  a 
useless  repitition  to  insert  them  further. 


Condition  of  a  Bond  of  Indemmtp  to  a  Sheriff  on  the  Levy  and 

Sale  of  Goods. 

Whereas  the  above  named  obligee,  as  Sheriff  of  the  county  of 
Albany,  hath  received  for  service  a  certain  writ  of  fieri  fecias  [or 
*^^  testatum  fieri  facias,''  or  ^^  execution  "],  in  favor  of  John  Doe 
agadnst  John  Stiles,  whereby  the  said  obligee  as  such  Sheriff  is 
directed  to  levy  and  collect  the  sum  of  dollars,  besides 

his  fees;  and  whereas,  the  said  obligee,  as  such  officer,  hath 
been  requested,  on  behalf  of  the  plaintiff  named  in  the  said  exe- 
cution, to  levy  by  virtue  thereof  on  [state  the  property  particu- 
larly] ;  but  because  such  property  is  claimed  to  belong  to  one 
James  Jackson,  and  because  said  obligee  doth  not  know  whether 
such  claim  be  well  founded  or  not : 

Now  therefore,  the  condition  of  this  obligation  is  such  that  if 
the  above  named  obligors  shall  well  and  truly  save  harmless  and 
indemnified  him,  the  said  obligee,  his  under  sheriff  or  deputies  or 
either  of  them,  of,  from  and  against  all  damages,  oosts  and 

26 
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charges  which  the  said  obligee,  or  his  under  sheriff  or  deputies  or 
either  of  them,  may  sustain  or  be  put  to,  for  or  by  reason  of 
levying  on,  taking  away,  removing  or  selling  the  aforesaid  de- 
scribed property,  or  any  part  thereof,  of  or  upon  the  said  exe- 
,cution,  then  this  obligation  to  be  void,  else  to  remain  in  full  force 
and  effect 

[Signatures  and  seals.] 
Sealed  and  delivered  in  presence  of 


Plaintiff's  B(md  in  Replevin.  (2  R.  S.,  2d  ed.,  431,  ^7.) 

Condition.  The  condition  of  this  obligation  is  such  that  if  the 
above  bounden  A.  B.  shall  prosecute  to  effect  and  without  delay  a 
certain  suit  which  he  has  commenced  in  the  [naming  the  court] 
against  C.  D.,  ior  taking  and  unjustly  detaining  [or  ^'  for  unjustly 
detaining  "]  the  following  goods  and  chattels,  to  wit  [here  speci- 
fying every  article  named  in  the  vnrit] :  and  that  if  the  defendant 
recovers  judgment  against  him  in  such  action,  he  will  return  the 
same  property,  if  return  thereof  shall  be  adjudged,  and  will  pay 
to  the  said  defendant  all  such  sums  o{  money  as  may  be  recovered 
against  him  by  such  defendant  in  the  said  action,  for  any  cause 
whatever,  then  the  above  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue. 

[Signatures  and  seals  of  obligors.] 
Sealed  and  delivered  in  the  presence  of 


Condition  of  Second  Bond  of  Plaintiff  to  the  Sheriff  in  Replevin* 

Whereas  in  and  by  virtue  of  a  writ  of  seplevin  issued  out  of 
the  [naming  the  court],  tested  [the  time],  and  returnable  [the 
return  day],  and  directed  and  delivered  to  the  said  Sheriff,  he,  the 
said  Sheriff,  was  commanded  [reciting  the  writ].  And  whereas, 
iqK>n  the  taking  of  the  said  goods  and  chattels,  by  virtue  of  the 
said  writ,  in  order  to  make  delivery  thereof  to  the  said  plaintiff, 
one  A.  B..  [naming  the  claimant],  before  such  delivery,  datmed 
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property  in  tbe  said  goods  and  chattels ;  and  thereupon  a  jury  was 
flomokoned  by  the  said  Sheriff  to  try  such  claim ;  and  which  said 
jury  have,  by  their  inquisition  under  their  hands  and  seals,  found 
in  favor  of  such  claim ;  and  the  said  plaintiff  having  still  persisted 
and  demanded  of  the  said  Sheriff,  notwithstanding  the  said  inqui- 
sition found  by  the  said  jury,  to  have  delivery  made  to  him  of  the 
said  goods  and  chattels  of  and  upon  such  writ  of  replevin : 

Now  therefore,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  John  Doe,  his  heirs,  executors  and  administrators, 
shall  well  and  truly  indemnify  and  save  harmless  him,  the  said 
Sheriff,  his  heirs,  executors  and  administrators,  of  and  from  all 
damages,  costs  and  charges,  which  he,  the  said  Sheriff,  his  heirs, 
&C.,  shall  sustain  or  in  any  wise  be  put  to,  for  or  by  reason  of  the 
delivery  by  him,  the  said  Sheriff,  of  the  property  claimed  as 
aforesaid  to  the  said  John  Doe,  and  demanded  as  aforesaid  to  be 
delivered  to  him,  then,  &c.,  otherwise,  &c. 

[Signature  and  seals  of  obUgors.] 
Sealed  and  delivered  in  the  presence  of 


Condition  of  D^endanPs  Bond  in  Replevin.  (2  R.  S.,  2d  ed.^ 

.  432,  §  12.) 
Th^  condition  of    this  obligation  is  such  that  if  the  above 
bounden  James  Jackson  shall  abide  the  order  and  judgment  of 
the  [naming  the  court  from  which  the  writ  issued],  in  an  action 
of  replevm,  commenced  in  the  said  court  by  one  John  Doe,  ^ 
against  the  above  bounden  James  Jackson,  and  shall  cause  spe- 
cial bail  to  the  said  action  to  be  put  in,  if  the  same  be  required, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

JAMES  JACKSON,     [l.  s.] 
JOHN  DOE,  [L.  s.] 

Sealed  and  delivered  in  presence  of 
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Ccnditim  of  Bend  given  to  tlie  Sheriff  for  the  LimUs. 

Whereas  the  above  bounden  John  Doe  is  now  in  custody  of  the 
above  named  sheiiflf,  by  virtue  of  a  writ  of  capias  ad  respondent 
dum  [or  "  capias  ad  satisfaciendum  **],  issued  out  of  the  [naming 
the  court  according  to  the  writ],  at  the  suit  of  James  Jackson 
against  the  said  John  Doe,  in  a  plea  of  trespass  on  the  case  [or 
whatever  the  form  of  action  is],  for  the  sum  of  dollars 

[the  sum  endorsed  on  the  writ],  tested  the  day  of 

b  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-^ive, 
and  returnable  .he  the  of  next. 

Now  therefore,  the  condition  of  this  obligation  is  such  that  if 
the  above  bounden  John  Doe,  so  in  custody  of  the  above  named 
sheriff  as  aforesaid,  shall  remain  a  true  and  faithful  prisoner,  and 
shall  not  at  any  time,  or  in  any  manner  escape  or  go  without  the 
limits  and  boundaries  of  the  liberties  established  for  the  jail  of 
the  county  of  until  discharged  by  due  course  of  law, 

then  this  obligation  to  be  void ;  otherwise  to  remain  in  full  force 
and  virtue. 

JOHN  DOE,  [L.  s,] 

JOHN  STILES,         [L.S.] 
JOHN  DEN,  [L.  s.1 

Sealed  and  delivered  in  presence  of 

If  the  defendant  is  in  custody  on  mesne  process,  the  penalty  of 
the  above  bond  is  not  less  than  double  the  amount  in  which  the 
sheriff  was  required  to  hold  the  defendant  to  bail ;  if  in  custody 
on  execution,  not  less  than  double  the  amount  directed  to  be 
levied  by  the  execution.    2  R.  5.,  2d  ed.,  352,  §  44. 


Condition  of  Bond  on  an  Machment  against  the  Sheriff. 

The  condition  of  the  above  obligation  is  such,  that  if  the  said 
Christopher  Batterman  shall  personally  appear  before  the  Justices 
of  the  Supreme  Court  of  Judicature  of  the  People  of  the  State  of 
New-York,  at  on  [the  day  and  place  of  the  retain 

of  the  attachment,]  and  abide  the  order  and  judgment  of  the  said 
court,  of  and  upon  a  certain  attachment  returnable  that  day,  and 
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issued  out  of  the  said  court  against  the  said  Christopher  Batter- 
man,  Esquire,  as  Sheriff  of  the  said  county  of  Albany,  for  an  al- 
ledged  contempt  in  not  returning  a  certain  [declaration  or]  writ  of 
capias  ad  respondendum  issued  out  of  the  said  court,  and  to  him 
directed  and  delivered  in  favor  of  James  Freeman  against  Richard 
Jones,  then  this  obligation  to  be  void,  else  to  remain  in  full  for£e 
and  virtue.  C.  B.  \u  s.] 

Sealed  and  delivered  in  presence  of  L.  E.  [l.  s.] 

V.  O.  D.  G.         [L.  s.] 

N.W. 


Form  of  Sheriff  ^s  Certificate  to  Purchaser  of  Land. 

TrrLB  OP  Cause. — ^Fi.  Fa.  to  levy  $500  veith  interest  from  Oc- 
tober 1st,  1844,  besides  Sheriff's  fees  and  poundage. 

Tested  November  4th,  1844,  returnable  in  sixty  days  from  its 
receipt 

I,  Christopher  Batterman,  sheriff  of  the  county  of  Albany,  do 
certify,  that  by  virtue  of  the  writ  of  fieri  facias  issued  in  the  above 
cause,  to  me  directed  and  delivered,  I  have  this  day  sold  all  the 
right  and  title  of  the  said  John  Stiles  of  and  in  and  to  the  follow- 
ing described  piece  of  land  (describing  the  premises  sold)  together 
with  a]l  and  singular  the  hereditaments  and  appurtenances  there- 
unto belongmg,  or  in  anywise  appertaming,  unto  James  Quigg, 
for  the  sum  of  three  hundred  dollars,  that  being  the  highest  sum 
bid  therefor.  And  the  said  James  Quigg  will  be  entitled  to  a  she- 
riff's deed  for  the  above  described  premises  at  the  expiration  of 
fifteen  months  from  this  date,  unless  the  same  shall  be  redeemed 
withm  that'  time,  pursuant  to  the  statute  in  such  case  made  and 
provided,  by  some  person  or  persons  authorised  to  redeem  the 

same. 

Given  under  my  hand  this  3d  day  of  January,  1845. 

C.  B.  Sheriff. 
Give  ^^  1.  A  particular  description  of  the  premises  sold.    2. 
'The  price  bid  for  each  distinct  lot  or  parcel.    3.  The  whole  con- 
sideration money  paid.    4.  The  time  when  such  sale  will  become 
absolute,"  &c.    2  R.  5.,  2d  ed.,  293,  ^  42. 
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Form  of  Sheriff^ s  Deed  to  Purchaser  imder  Fi.  Fa* 

To  all  to  whom  these  presents  shall  come,  I,  Christopher  Bat- 
terman,  Sheriff  of  the  comity  of  Albany,  send  greeting : 

Whereas,  by  virtue  of  a  writ  [or  two  or  more  cortain  writs]  of 
Fieri  Facias,  issued  out  of  and  under  the  seal  of  the  [naming  the 
court]  in  favor  of  James  Jackson  against  John  Stiles  to  the  said 
sheriff  directed  and  delivered,  commanding  him  that  of  the  goods 
and  chattels  of  the  said  John  Stiles  in  his  bailiwick,  he  should 
cause  to  be  made  certain  moneys  in  the  said  writ  [or  writs]  speci- 
fied, and  if  sufficient  goods  of  the  last  named  person  could  not  be 
found,  that  then  he  should  cause  the  amount  of  such  judgment  to 
be  made  of  the  lands,  tenements,  real  estate,  and  chattels  real, 
whereof  the  said  last  named  person  was  seised  at  a  certain  time 
in  the  said  writ  specified,  as  on  reference  to  the  sadd  writ  [or 
writs]  now  of  record  in  the  said  court,  will  more  fully  appear: 
and  whereas,  because  sufficient  goods  and  chattels  of  the  said  last 
named  person  in  the  said  writ  [or  writs]  could  not  be  found, 
whereof  he,  the  said  sheriff,  could  cause  to  be  made  the  moneys 
specified  in  the  said  writ  [or  writs],  he,  the  said  sheriff,  did,  in 
obedience  to  the  said  command,  levy  on,  take  and  seize  all  the 
estate,  right,  title  and  interest  of  the  said  last  named  person,  of, 
in  and  to  the  lands  tenements,  real  estate  and  premises  herein- 
after particularly  set  forth  and  described,  with  the  appurtenances, 
and  did  on  the  day  of  one  thousand  eight  hun- 

dred and  sell  the  said  premises  at  public  vendue,  at 

[naming  the  place  and  house],  in  the  said  county,  he  having  first 
given  notice  of  the  time  and  place  of  such  sale  by  advertising 
the  same  according  to  law ;  at  which  sale  the  said  premises  were 
struck  ofi,  and  sold  to  William  Quigg,  for  the  sum  of  [naming 
the  sum],  he,  the  said  William  Quigg,  being  the  highest  bidder, 
and  that  being  the  highest  sum  bidden  for  the  same.  Whereupon 
the  said  sheriff,  after  receiving  from  the  said  purchaser  the  said 
sum  of  money  so  bidden  as  aforesaid,  gave  to  him  such  certificate 
as  is  by  law  directed  to  be  given,  and  a  certificate  of  such  sale 
was  duly  filed  in  the  office  of  the  clerk  of  the  court : 
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and  whereas,  the  fifteen  months  after  such  sale,  and  the  giving 
and  filing  of  sach  certificate  thereof  have  expired,  without  any 
redemption  of  the  said  premises  having  been  made,  and  [here,  if 
the  case  require,  insert  the  transfer  of  the  sheriff's  certificate  to 
any  subsequent  purchaser,  and  by  him  to  some  other,  and  from 
him  to  the  present  owner]«  Now  this  indenture  witnesseth  that 
I,  Christopher  Batterman,  the  sheriff  as  aforesaid,  by  virtue  ot 
the  said  writ,  and  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  for  and  in  consideration  of  the  sum  of  money  above 
mentioned,  to  me  in  hand  paid  as  aforesaid,  the  receipt  whereof 
is  hereby  acknowledged,  have  granted,  bargained,  sold,  released, 
assigned,  conveyed  and  confirmed,  and  by  these  presents  do  grant, 
bai^ain,  sell,  release,  assign,  convey  and  confirm  unto  the  said 
William  Quigg,  his  heirs  or  assigns,  all  the  estate,  right,  title 
and  interest  of  the  said  person  against  whom  the  said  [several] 
writ  [or  writs]  of  execution  has  [or  have]  been  issued  as  aforesaid, 
whereof  he  was  seized  or  possessed  on  the  day  of 

one  thousand  eight  hundred  and  [being  the  day  and  year 

mentioned  in  the  said  writ  or  writs],  or  any  time  afterwards,  of, 
in  and  to  all  [describing  the  lands  or  real  estate  conveyed].  To- 
gether with  all  and  singular  the  hereditaments  and  appurtenances 
thereunto  belonging  or  in  any  wise  appertaining ;  to  have  and  to 
hold  the  said  above  mentioned  and  described  premises  with  the 
appurtenances  unto  the  said  William  Quigg,  his  heirs  and  assigns 
forever,  as  fully  and  absolutely  as  I,  Christopher  Batterman,  the 
sheriff  aforesaid,  can,  may,  or  ought  to,  by  virtue  of  the  said 
writ,  and  of  the  statute  in  such  case  made  and  provided,  grant, 
bargain  ftU,  release,  assign,  convey  and  confirm  the  same.  In 
witness  whereof,  I,  the  said  sheriff,  have  hereunto  set  my  hand 
and  seal  the  day  and  year  fiist  above  written. 

CHRISTOPHER  BATTERMAN,  Sheriff,  [l.  s.] 
Sealed  and  delivered  in  the  presence  of 
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Sheriff's  Return  of  Warrant  wUh  Inventory  annexed  tmder  Prc- 
eeedingsfor  tlie  CoUedicn  of  Demands  against  Ships  and  Vessds, 

In  obedience  to  the  within  warrant,  I  do  certify  and  return  to 
the.  Honorable  Amasa  J.  Parker,  Judge,  &c.,  that  I  hare  attached 
and  seized  the  vessel  therein  named,  together  with  her  taclde, 
apparel  and  fiirmture,  and  she  is  now  and  ever  since  haUi  been 
safely  kept  by  me  as  within  I  am  commanded. 

CHRISTOPHER  BATTERMAN,  Sheriff. 

A  just  and  true  inrentorj,  made  and  signed  b j  me  of  all  the 
property  seized  by  virtue  of  the  annexed  warrant,  that  is  to  say- 
One  sloop  or  vessel,  called,  &c«,  the  burden,  &c.,  with  the  follow* 
ing  tackle,  apparel  and  furniture  [enumerating  them]. 

CHRISTOPHER  BATTERMAN,  Sheriff. 


Form  of  an  Inventory  and  Jlppraisai  of  the  Property  of  an  JSbtad 
and  Absconding  DMor,  seized  under  a  Warrant. 

An  inventoiy  of  the  real  and  personal  estate  of  John  Doe,  an 
absent  and  absconding  debtor,  including  money,  bank  notes,  ac* 
counts,  bills,  bonds,  promissory  notes  and  choses  in  action,  and 
all  papers  and  vouchers  relating  thereto,  as  far  as  the  same  have 
come  to  my  hands,  possession  or  knowledge,  together  with  all 
books  of  account  relating  to  the  same,  and  the  evidences  of  his 
title  to  his  real  estate,  seized  by  me,  Christopher  Battennau' 
sheriff  of  the  county  of  Albany,  by  virtue  of  a  warrant  issued  by 
the  Honorable  Amasa  J.  Parker,  circuit  judge  of  the  third  circuit, 
taken  with  the  assistance  of  James  Quigg  and  William  Quigg, 
two  disinterested  freeholders,  summoned  and  sworn  by  me  to 
assist  in  taking  the  same  pursmant  to  the  statute  in  sach  case 
made  and  provided,  this  first  day  of  January,  1845. 

Here  follows  the  list  of  property,  stating  such  as  is  perishable* 
together  with  the  signatures  of  the  sheriff  and  the  appraisers. 
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OM  of  Appraisers, 

Yoa  and  each  of  you  shall  well  and  truly  make  a  full  and  just 
iBventoryy  and  well  and  truly  appraise  the  property  of  John  Doe, 
an  absent  and  absconding  debtor,  seized  by  me,  Christopher  Bat- 
terman,  sherifi  of  the  county  of  Albany,  by  virtue  of  a  warrant 
issued  by  the  Honorable  Amasa  J.  Parker,  circuit  judge  of  the 
third  circuit,  according  to  the  best  of  your  judgment.  So  help 
you  God. 

This  oath  may  be  administered  by  the  sheriff,  and  it  is  proper 
that  it  should  be  in  writing,  signed  by  the  appraisers,  and  re- 
turned with  the  inventory. 


grttfitcd 


James  Freeman 

vs.  }   L.  H.  Palmer,  JUiy. 

Richard  Jones. 


On  reading  and  filing  a  certified  copy  of  a  rule  entering  the  de- 
fault of  the  sheriff  of  Albany  for  not  brin^g  in  the  defendant's 
body,  or  shew  cause  this  day  why  an  attachment  shall  not  issue 
against  him,  and  an  affidavit  that  the  said  sheriff  hath  not  hither- 
to brought  in  the  body  as  required  by  thesaid  rule  thereupon,  and 
on  motion  of  Mr.  L.  H.  Palmer,  attorney  for  the  plaintiff,  [no 
cause  bdng  shown  against  the  same  by  the  said  sheriff]  it  is  Or'- 
dered.  That  an  attachment  issue  against  him. 


AUachmhU  fir  not  returning  execute. 

[Same  in  all  respects  as  on  page  39d  substituting  ^*  fieri  facias^'  of 
'< capias  ad  satisfaciendum,"  for  ^capias  ad  respondendum,'' 
whenever  necessary.] 
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Mtachment  ugtdMt  Sheriff  for  $iot  retturdng  Capias  ad  Responden-- 

dum. 

The  People  of  the  State  of  New-York,  to  the  coroner  of  the 
I"  Of  1  county  of  Greeting :  We  com- 

mand you  that  you  attach  J.  K.,  Esquire,  sheriff  of  our 
said  county,  so  that  you  may  have  him  before  our  Justices  of  our 
Supreme  Court  of  Judicature,  at  thecapitol  in  the  city  of  Albany, 
on  the  first  Monday  of  January  next,  to  answer  to  our  said  Justi- 
ces for  certain  trespasses  and  contempts,  done  and  committed  in 
our  court  before  our  Justices  aforesaid :  and  have  you  then  there 
this  writ.  Witness,  Samuel  Nelson,  Esquire,  our  Chief  Justice, 
at  the  [capitolj  in  the  city  of  [Albany,]  the  [fifteenth]  day  of 
[November,]  m  the  year  of  our  Lord  one  thousand  eight  hundred 
and  [forty-four.] 

Hallet,  Humphry  &  Sutherland,  Clerks. 

E.  F.,  Forney. 


Endorsed. 


Supreme  Court    The  People  of  the  State  of  New-York  ex  reL, 
A.  B.  V.  J.  K.,  sheriff  of  the  county  of  Attach- 

ment, returaable  1st  Monday  of  Januaiy,  1846.  E.  F.,  attomqr* 
Issued  for  not  returning  a  writ  of  capias  ad  respondendum  between 
A.  B.,  plaintifi,  and  C.  D.,  defendant  Let  the  defendant  be  held 
to  bail  in  the  sum  of  $  {Nov.  15h,  1844.]     0.  E., 

Circuit  Judge. 


Interrogatories  to  the  Sheriff. 

In  ilte  Supreme  Court.  Interrogatories  to  be  administered  to  A 
JVIcD.,  £sq„  sheriff  of  the  city  and  county  of  Albany,  touch- 
ing a  contempt  alledged  against  him  in  not  returning  a  certain 
[declaration  or]  writ  of  capias  ad  respondendum  [filed  in,  or] 
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issued  out  of  this  court,  in  favor  of  James  Freeman,  plaintiff, 
and  Richard  Jones,  defendant 

First  Interrogatory.  Did  you  or  not,  in  person,  by  deputy,  or 
otherwise,  at  any  and  what  time,  receive  for  service  a  certain  de- 
claration or  writ  of  capias  ad  respondendum,  to  you  directed,  as 
sheriff  of  the  city  and  county  of  Albany,  between  J.  F»  plaintiff, 
and  R.  J.  defendant  ?  if  a  writ,  add  tested  the  day  of, 
and  returnable,  state  return  as  to  time  and  place    Declare  fully 

Second  Interrogatory.  Did  you  at  any  and  what  time,  receive 
any  and  what  notice  of  a  rule  to  return  such  writ  or  declaration, 
and  state  the  purport  of  tiiat  notice  ?    Declare. 

T/iird  Interrogatory.  Did  you  execute  or  Berve  that  writ  or 
declaration,  and  if  yea,  how  and  when  particularly  ?    Declare. 

Fourth  Interrogatory.  Have  you  or  have  you  not  returned 
that  writ  or  declaration,  and  if  yea,  when,  where,  and  how  in 
particular  1  And  if  nay,  why  hav«  you  not  returned  the  same  ? 
Declare  fully  and  particularly.    Dated,  &c. 

L.  H.  PALMER,  My.  for  Plffs.. 


Mtachment  against  Coroner  for  not  returning  the  preceding. 

The  People  of  the  State  of  NewYork,  to  I.  N.  and  I.  S.,  ap- 

Si>al    P^^'^^^  elizors  by  our  Justices  of  our  Supreme  Court  of 
Judicature  to  execute  this  writ,  Greetmg :    We  command 

you  respectively  to  attach  L.  L.,  Esquire,  coroner  of  our 

county  of  so  that  you  may  have  him  before 

our  Justices,  &c,  as  in  last  form. 


Endorsed. 


Supreme  Couil.    The  People,  &e.,  v.  L.  L.,  coroner  of  the 
county  of  Attachment,  returnable 

1845.    £.  F.,  attorney,    hsued  for  not  retummg  an 
attadiment  against  J.  K.,  Esquire,  sheriff  of  d»e  county  of 


400  FORMS 

MhuHtnce  of  thejoregaifig  MaakmeiU. 

Due  proof  having  been  made  before  me  of  the  default  of  L.  M., 
Esquire,  coroner  [oTy  "  one  of  the  coroners"]  of  in 

returning  a  certain  attachment  directed  and  delivered  to  him, 
commanding  him  to  attach  L  K.,  Esquire,  sheriff  of 
for  an  alledged  contempt  in  ['*  not  returning  a  certain  writ  of  cap- 
ias ad  respondendum  heretofore  issued  to  the  said  sheriff,  between 
A.  B.,  plaintiff,  and  C.  D.,  defendant,  in  a  plea  of  ," 

or  whatever  the  cause  of  contempt  is,}  I  do  therefore  allow  the 
within  attachment  to  issue,  and  the  cause  of  issuing  the  same  is 
the  default  of  the  said  coroner  in  making  return  to  the  attachment 
as  above  mentioned,  and  the  said  L.  M.  is  not  to  be  discharged 
on  bail,  or  in  any  other  manner,  but  by  order  of  the  court  Dat- 
ed, &c  AMASA  J.  PARKER,  Circuit  Judge. 


JVbUce  to  Shtr^to  return  Capias, 

Supreme  Court. 
A.R 

CD. 

Sir — ^Please  to  take  notice,  that  you  are  hereby  required  to  re- 
turn the  writ  of  capias  ad  respondendum,  issued  in  this  cause,  and 
to  you  directed  and  delivered  therein,  within  twenty  days  after 
service  of  this  notice.    Dated,  [Albany,  Jalmary  10th,  1845.] 

Yours,  &c. 
To  J.  V.  D.,  Esq.,  £.  ¥.,  pi witiff's  attorney. 

Sheriff  of  the  county  of  [Kings.] 


Jfotice  to  Sheriff  to  return  Fu  Fa. 

[Title  of  the  cause.]  Sir — ^Please  to  take  notice,  that  you  are 
hereby  required  to  return  the  writ  of  fieri  facias,  issued  in  tUs 
cause  and  to  you  directed  and  delivered  therem,  within  twenty 
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days  after  service  of  th'is  notice,  or  an  attachment  will  issue.  Dat- 
ed, fte.  Yours,  &c. 

E.  F.,  .my.  for  Plff. 
To  P.  Y.^  Esq.,  Sheriff  of  the  county  of  Albany. 


.^g^cant  oj  Service  o/JfoUu  that  Sheriff  retwm  Capias. 

Supreme  Court. 
A.B. 


{Fame.]      E.  £.  the  attorney  for  the  plaintiff  in  thb  cause, 
[or,  **  O,  P.  of  student  at  law"]  being  duly  sworn 

deposes  and  says,  that  on  the  day  of  last,  [oTi 

^  instant"]  he  personally  served  J.  A.,  Esquire,  sheriff  of  the 
county,  [or,  "  city  and  county"]  of  with  a  true  copy  of  the 

annexed  notice,  by  delivering  the  same  during  ofEce  hours  to  K^ 
L.,  one  of  the  deputies  of  the  said  sheriff,  in  the  ofEce  of  the  said 
sheriff,"  or  otherwise,  according  to  the  mode  of  service.]  And 
deponent  further  says  that  he  has  this  day  searched  in  the  office 
of  the  clerk  of  this  court  for  the  return  of  the  writ  of  capias  ad  re'- 
spondendum  issued  in  this  cause,  but  that  no  such  writ  was  filed 
there.  And  further  says  not 
Sworn,  &C., 


^^ffidavU  on  Proceedings  against  Sheriff  to  compel  Jlppearanci 
Supreme  Court. 


[Feniie.]      £.  F.,  the  attorney  for  the  plaintiff  in  this  cause 
beiiig  duly  sworn,  says,  that  the  capias  ad  respondendum  in 
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this  cause  was  issued  to  the  [late]  sheriff  of  the  county  [or  *^  city 
and  county^']  of  returnable  on  the  day  of 

last^  on  which  day  the  said  writ  was  returned  by  the 
said  sheriff  with  an  endorsement  thereon,  that  the  defendant  had 
been  taken.  And  deponent  further  says,  that  more  than  twen- 
ty days  have  elapsed  from  the  time  of  such  return,  and  that  spe- 
cial bail  has  not  been  put  in  and  perfected  in  this  cause,  accord* 
ing  to  the  rules  and  practice  of  thift  court  And  further,  &c. 
Sworn^  &c.,.  £•  F. 


Jfoiice/rom  the  Lan^erd, 

The  sheriff  of  Albany,  and  A.  B.  the  plaintiff  in  an  execution 
against  J.  H.  are  required  to  take  notice',  that  the  sum  of  two 
hundred  dollars  is  now  due  to  me  by  the  said  J.  H.  for,  and  the 
same  is  claimed  as,  rent  for  the  use  and  occupation  of  certain 
premises  situated  [describe  briefly  the  premises,]  and  such  rent 
accrued  during  the  space  of  six  months,  to  wit,  from  the 
day  of,  to  the  day  of,  &c.  [be  particular  as  to  these 

dates,]  and  this  notice  is  accompanied  by  the  subjoined  affidavit 
of  the  truth  thereof.    Dated,  &c. 

Your  obedient  servant^  L.  M.  [or,  L.  M. 

by  X.  Y.  his  j%eB<.] 


Affidavit  of  Beni  being  due^ 

Schenectady,  as.  L  M .  [or  "  X.  Y.  agent  of  L.  M.'']  of  the  dty 
and  county  of  Schenectady,  being  duly  sworn,  says  that  the  above 
written  notice  is  true  in  substance  and  matters  of  fact. 
Sworn,  kc  L.  M.  [or  «  X.  Y.'*) 
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Bond  given  by  Tenant, 

Know  all  men  by  these  presents,  that  [hereinscTt  the  names  of 
the  tenant  and  his  two  sureties — make  the  penalty  double  the 
rent  claimed.  The  ohligee  must  be  the  sheriff.  The  rest  in  the 
usual  form.] 

Condition  of  Bond. 

The  condition  of  this  obligation  is  such,  that  if  the  said  [oblig- 
ors] shall  pay  [the  landlord]  the  rent  now  due  him  from  J.  H.  for 
[describe  the  premises  J  not  exceeding  one  year's  rent  for  the 
same,  then,  &c.  otherwise,  &c. 


Sheriff  ^s  Advertisement  of  the  Sale  of  Real  Estate  (p.  183), 

By  virtue  of  an  execution  issued  out  of  the  Supreme  Court  of 
the  State  of  New  York,  to  me  directed  and  delivered,  I  have 
seized  and  taken  all  the  right,  title  and  interest  which  J.  S.  had 
on  the  7th  day  of  February,  18^,  or  which  he  may  rince  have 
acquired  of,  in  and  to  all  those  farms,  pieces  or  parcels  of  land, 
in  the  tpwn  of  Bern,  in  the  county  of  Albany,  and  in  the  manor 
of  Rensselaerwyck.  The  one  piece  bounded  as  follows,  to  wit : 
[description].  The  other  said  piece  or  parcel  of  land  is  bounded 
as  follows :  [further  description],  which  aforesaid  property  I  shall 
expose  for  sale  at  the  rotunda  in  the  Merchant's  Exchange  in  the 
city  of  Albany,  on  the  24th  day  of  December,  1844^  at  12  o'clock 
nofxi  of  that  day.    Dated  Albany,  November  11th,  1844 

C.  BATTERMAN,  Shenff. 

This  form  will  answer  for  the  sale  of  personal  proper^.    It 
18  customary  to  sell  the  right  and  title  of  the  defendant,  only  in 
which  case,  it  may  be  well  to  state  the  ^tefendant's  name,  and 
the  intention  to  sell  his  right  only,  &c.,  which  he  had  on  the 
day  of  A.  D.  ,  or  at  any  time  afterwards, 

in  whose  hands  soever  the  same  mayjbe,  although  the  general 
advertisement  would  perhaps  be  sufficidi^t  if  the  terms  and  extent 
of  the  sale  are  announced  at  the  time  thereof. 


4i04  roRus. 

Assignment  of  Sheriff's  Caii/kate  of  Sde  of  Land  (p,  !!«> 

In  consideration  of  dollars,  to  me,  W.  Q.,  paid,  hj  J. 

K,  the  receipt  whereof  is  hereby  acknowledged,  I  herebjr  sell, 
assign  and  transfer  the  within  certificate  to  said  J.  K.,  with  all 
my  right,  title  and  inta*est  in  said  certificate. 

W-  Q.     [u  s.] 
Signed^  sealed  and  delivered  this  day 

of  1845, 

[This  must  b&acknowledged  in  the  same  manner  as  a  deed.] 


JVb^tce  of  a  Distress  for  RenL 

State  of  New  Yobk,  ? 
County  oj  Albany^    J 

To  C  B.y  the  tenant  named  in  the  warrant  of  distress^  whereof 
the  annexed  is  a  copy : 

You  are  hereby  notified,  that  the  underagned  authorized  to 
make  the  distress  by  said  warrant  required,  hare  for  the  cause  and 
for  the  rent  therein  mentioned,  9S  due  to  your  landlord  therem 
named,  distrained  and  taken  the  goods  and  chattels,  of  which  the 
following  is  an  inventory,  to  wit:  [here  designate  them  with  such 
certainty,  that  the  articles  distrained  may  be  distinguished  frcHn 
other  similar  articles,  and  if  any  cattle  have  been  distrained  and 
secured  in  any  other  place  than  on  the  demised  premises,  add  to 
this  notice  a  statement  of  such  facts,  and  a  description  of  the 
place  where  such  cattle  are  impounded,  or  such  goods  secured.] 
Dated  at  &c.,  on  &c. 

OJficer^s  Signature. 


Statement  of  the  Appaisement  of  Goods  DistrasMdfor  Rent 

State  of  New  York, 
County  of  Albany^ 
Town  if  Knox, 

The  midersigned  two  dionterested  freeholders  of  the  saad  town, 
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having  been  -summoned  and  sworn  by  the  sheriff  of  the  said 
county  [or,  "  by  E.  F.,  a  constable  of  the  said  town  "],  well, 
truly  and  impartially,  to  appraise  the  hereinafter  described  goods 
and  chattels  by  him  distrained  (for  rent  as  by  the  warrant  of  dis- 
tress in  that  behalf  as  authorized  and  required)  according  to  the 
best  of  our  understanding,  have  at  in  said  town  on  the 

day  of  A.  D.  1845,  appraised  and  hereby  ap- 

praise the  said  goods  and  chattels  at  the  several  sums  or  value  set 
opposite  to  the  following  description  of  the  said  goods  and  chat- 
tels respectively,  to  wit: 


Goods  and  chattels  distrained. 

Sums  or  value  at  which  they 
are  respectively  appraised. 

A  mahogany  bureau, 
12  yellow  Windsor  chairs, 

125 
12 

$37  being  the 
aggregate  of  said  appraisement.  Made  and  stated  in  writing 
under  the  hands  of  the  undersigned  at  &c.,  aforesaid,  on  &c. 
aforesaid. 

Signatures  of  the  Appraisers. 


Summions  to  appraisers  in  case  of  Distress  for  Rent. 

To  John  Doe  and  Ricliard  Roe. 

Whereas  by  virtue  of  a  warrant  of  distress  issued  by  C  D. 
landlord,  I  have  distrained  the  goods  and  chattels  of  A.  B.  his 
tenant,  you  are  therefore  hereby  commanded,  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  to  repair  forthwith  to 
the  premises  of  the  said  A.  B.  (to  the  place  where  the  goods  dis- 
trained are  kept),  there  to  appraise  the  said  goods  and  chattels 
distrained.    Dated  at,  &c,  this  day  of  in  the 

year,  &c. 

G.  JENKINS,  one  of  the  Constables  of  ifc. 

96 
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OaOi  of  Jiffpnxun. 

Many  County  y  ss. 

John  Doe  and  Richard  Rce,  householders  of  the  town  of 

in  said  county,  being  duly  sworn,  do,  and  each  for  himself  doth 

say,  that  be  will  well,  truly  and  impartially  appraise  the  goods 

and  chattels  mentioned  in  this  inventory,  according  to  the  best  of 

his  understanding. 

JOHN  DOE, 

RICHARD  ROH 
Sworn  the  day  of  1845, 

be'ore  me. 

J.  Stbeetek,  CanstMe,  4rc 


MHee  of  the  Sale  jof  Distrained  Geods  mud  CkatteU. 

State  of  New  York,  / 
Cotmty  of  .Albany  f    J 

The  undersigned  sheriff  of  the  said  county  [or  '^E.  F.  a  con- 
stable of  the  town  of  Knox  in  said  county"],  hereby  gives  notice, 
that  at  in  the  town  of  Knox  in  sakl  county,  on  the  [here 

state  the  day  and  time  of  the  day],  he  will  sell  at  public  auction 
at  the  best  price  that  can  be  obtained  for  the  same,  the  goods  and 
chattels  whereof  the  following  is  a  description,  to  wit :  [here 
insert  it],  which  hare  been  distrained  for  rent  Dated  at  &G., 
on  &c. 

[OiBeer's  Signature.] 


Bond  in  order  to  procure  a  Stay  on  Execution  against  the  Body* 

(2R.  S.,280,  §23.) 

Know  all  men  by  these  presents,  that  we,  &c.,  are  hdd  and 
firmly  bound  to  [naming  the  plaintifT  in  the  execution,  and  the 
penalty  must  be  double  the  amount  required  to  be  collected  ob 
the  execution ;  the  rest  is  in  the  usual  form]. 

The  condition  of  this  obligation  is  sochy  that  if  [naming  the 
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county  to  which  the  execution  is  directed],  so  as  to  be  arrested 
upon  any  execution  that  may  be  issued  against  him,  upon  a  judg* 
ment  obtained  in  the  Supreme  Court  of  this  state,  in  favor  of 
defendant],  shall  be  found  within  the  county  of  [the 

[the  plaintiff],  agabst  him  the  said  [defendant],  within  six 
mpnths  after  the  date  thereof,  then,  &c.,  otherwise,  &c. 

[Signatures  and  seals  of  obligors.] 
Sealed  and  delivered  in  presence  of 

[Subscribing  witnesses.] 


Certificate  of  Sheriff  tlud  Petitioner  is  Imfrisoned. 

[Title  of  cause.] 

I  do  certify,  that  A.  B.  the  defendant  in  the  above  suit,  is  a  pri- 
soner confined  Mrithin  the  jail  of  the  county  [or  *^  city  and  coun- 
ty '']  of  in  execution  at  the  suit  of  the  above  named 
plaintifi,  by  virtue  of  a  writ  of  capias  ad  satisfaciendum^  issuing 
out  of  this  court  [or  if  out  of  any  other  court,  specify  such  court], 
and  lodged  in  my  office  against  him ;  whereupon  I  am  directed  to 
levy  and  receive  the  sum  of  dollars,  exclusive  of  my  fees. 
Dated,  &c. 

C.  B.,  Sheriff  of  the 
City  and  County  of  Mbany, 


Certificate  of  Sl^riff  on  Committitur  of  Defendant., 

I  certify  that  C.  D.,  the  within  named  defendant,  has  been 
committed  to,  and  remains  in  my  custody,  by  virtue  of  a  coni" 
mittitur  of  him,  in  exoneration  of  his  bail,  at  the  suit  of  the 
plaintifi,  in  the  plea  within  mentioned.  Dated  [the  fifteenth  day 
of  January,  1845]. 

C.B.,  Sheriff  of  the 
City  and  County  of  Mbany. 
Witness, 
O.P. 
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Certificate  oj  Sheriff j  of  Defendant  being  in  Custody^ 
Supreme  Court. 


C. 

I  certiiy  tbat  C.  D.  the  above  deiendaiit  is  in  my  custody  m  the 
jail  of  the  county  of  Albany,  on  a  surrender  made  by  his  bail  in 
this  suit  on  the  [thirteenth  day  of  September  last},  and  after  the 
recovery  of  judgment  in  the  said  suit  And  I  do  further  certify 
that  there  was  not  delivered  to  me  any  writ  of  capias  ad  satisfa- 
ciendum in  the  said  suit  within  three  months  from  the  time  of 
such  surrender  [or  otherwise  as  the  case  may  requirej^  2  B^  S*, 
459,  §  36.    Dated  thi»  fi»t  day  of  January,  1845. 

C.  B.,  Sheriff  J  ^c^ 
Witness, 
O.P. 

Albany  Cowaty^  ss. 

O.  P.  of  [the  town  of  Knox,  in  said  countyj,  being  duly  sworn, 
deposes  and  says,  that  on  the  first  day  of  January  1845,  he  saw 
C.  B.,  Esquire,  sheriflF  of  the  county  of  Albany,  subscribe  his 
name  to  the  foregoing  certificate,  and  tbat  at  the  same  time  he« 
this  deponent,  subscribed  bis  name  as  a  witness  thereto. 

O.P. 
Sworn,  &c. 


Jfcftice  of  Rule  that  Sheriff  put  in  Special  Bail. 
Supreme  Court. 


Sir— Please  to  take  notice,  that  a  rule  has,  this  day,  been  en- 
tered in  this  cause,  in  the  book  of  common  rules,  kept  in  the 
office  of  the  clerk  of  this  court,  at  the  [city  of  Albany],  requir- 
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ing  the  sheriff  [or  ^Mate  sheriff ''],  of  the  [city  and]  coun*y  of 
[Albany],  to  put  in  special  bail  in  said  cause,  within  twenty  days 
after  service  of  notice  of  said  rule.  Dated,  [Albany,  January 
8tfa,  1845]. 

Yours,  &C. 
E.  F.,  PlainHff's  M&mey. 
To  C.  B.,  Esq., 

'  Sheriff  of  the  county  of  .Albany, 


JfoHce  of  Exception  to  Bail. 
Syftemt  Court 


Sir — ^Please  to  take  notice,  that  I  have  excepted  to  the  suffi- 
ciency of  the  bail  put  in  for  the  defendant  in  this  cause.  Dated, 
[Albany,  December  20th,  1844]. 

Yours,  &C. 
E.  F.,  Plffs  My. 
To  G.  H.,  E«i.,  D?/&  Jtey. 


Claim  to  Property  Replevied. 

To  Esq.f  sheriff  lor  coroner]  of  the  cowUy  of  Albany. 

Sir — ^I  hereby  claim  property  in  the  goods  [beasts],  and  chat- 
tels [or  if  a  part  be  only  claimed,  state  the  part  particularly], 
sought  to  be  replevied  by  C.  T.  on  a  writ  of  replevin,  issued  out 
of  the  Supreme  Court  and  directed  to  you,  against  J.  H.,  and  I 
demand  that  my  claim  may  be  tried  by  a  jury  before  you.  Dated, 

&C. 

[Signature  of  claimant.] 
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JfoHee  of  time  vAen  Jury  mil  try  Title. 

[Title  of  cause.] 

Please  to  take  notice,  that  the  jury  summoned  to  try  the  claim 
of  the  said  C.  D.  to  the  property,  for  the  recovery  whereof  the 
writ  of  replevin  in  this  cause  was  issued,  will  appear  at  the 
dwelling  house  of  O.  P.,  innkeeper,  commonly  called,  or  known 
by  the  name  cf,  &c.,  situate  in,  &c.,  [or  otherwise,  according  to 
the  place  where  the  jury  are  to  meet],  on,  &c.    Dated,  &c. 

Yours,  &c. 
C.  B.,  Sheriffs  fyc. 
To  C.  F.  Esqr.,  My.  for  Plff.  or  Deft. 


Oath  to  Jury  called  to  Try  a  claim  of  Property  in  Replevin. 

You  and  each  of  you  do  swear  in  the  presence  of  the  ever 
living  Crod,  that  you  will  well  and  truly  try  the  claim  of  property 
put  in  by  G.  H.,  upon  a  writ  of  replevin  against  said  6.  H.,  in 
fiivor  of  L.  M.,  and  a  true  inquisition  find  according  to  evidence. 


Oaili  of  Witness. 

You  do  swear  in  the  presence  of  the  ever  living  God  that  the 
evidence  you  shall  give  to  the  jury,  touching  a  claim  of  property 
put  in  by  G.  H.,  upon  a  writ  of  replevin  against  said  G.  H.,  in 
favor  of  L.  M.,  shall  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth. 
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Oath  to  Sheriff  ^$  Jury  on  Executing  a  Writ  of  Inquiry. 

You  and  each  of  you  do  s^ear  in  the  presence  of  the  ever 
living  God,  that  you  will  well  and  truly  hear  and  determine  this 
nutter  in  difference,  wherein  A.  B.  is  plaintiff  and  C.  D.  defend*^ 
ant,  and  a  true  inquisition  find  according  to  evidence. 


Return  to  a  Co.  So. 
Defendant  discharged  by  the  plaintiff  from  this  execution." 


Sherijps  Return  on  Subpcauu 

Statbof  New-Yobk,  i 
County  of  Albany  ^     \ 

I  certify  that  on  the  first  day  of  Mny  instant,  at  Albany  in  said 
county,  I  subpoenaed  the  within  named  £.  F.  as  I  am  within  comr* 
manded,  by  showing  to  him  the  within  subpoena,  and  at  the  same 
time  and  place,  giving  to  him  a  copy  of  the  said  subpoena,  and 
at  the  same  time  I  paid  [or  tendered]  to  him  dollars 

cents.     Dated  at  Albany  aforesaid.  May  1st,  1845. 

[Sheriff's  Signature.] 
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JVo^C6  fT(m,  the  Sheriff  to  one  of  the  Supervisors  or  Assessors  in 
eadb  Tovm  or  Ward  in  his  County,  (page  37.) 

Si&y — ^A  general  [or  special]  election  is  to  be  held  in  the  county 
of  on  the  days  of  at  which  will 

be  chosen  the  officers  mentioned  in  the  notice  from  the  secretaiy 
of  state,  of  which  a  copy  is  annexed,  and  of  which  you  will 
please  take  notice. 

C,   B.,  Sheriff  of  the  County  of 

To  one  of  the 

Inspector  of  Elections  in  the  town  of  or  to  any 

other  Inspector  of  such  Tovm  [or  Ward], 

[If  it  is  a  special  election  under  a  proclamation  of  the  gover- 
nor, or  by  order  of  the  board  of  canvassers,  a  copy  of  proclama- 
tion or  order  will  accompany  the  notice  to  the  inspector.] 


JfoHcefor  PMicaiiony  (page  38.) 

A  general  [or  special]  election  is  to  be  held  in  the  county  of 
on  the  days  of  at  which  will  be 

chosen  the  officers  mentioned  in  the  notice  from  the  secretary  of 
state,  [or  in  the  order  from  the  board  of  canvassers,  or  in  the 
proclamation,  as  the  case  may  be,]  of  which  a  copy  is  annexed. 
Dated  at  this  day  of       in  the  year 

C.  B.,  Sheriff, 

[Copy  of  the  notice  from  the  secretary  of  state,  or  board  of 
canvassers,  or  of  the  proclamation  of  the  governor,  as  the  case 
may  be,  to  be  subjoined.] 


Certificate  of  Service  of  Comptroller's  J^Totification  to  a  Defad-' 

ter,  (page  30.) 

State  of  Nbw-York,  } 
County  of  Albany  j    \ 

I  certify,  that  on  the  first  day  of  May  instant,  at  Albany,  in 
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said  county,  I  served  the  within  notification,  by  delivering  a 
copy  thereof  to  the  within  named  A*  B.,  [or  *^  by  leaving  a  copy 
thereof  at  the  usual  place  of  abode  of  the  within  named  A.  B/^ 
Dated  at  Albany,  May  1st,  1846. 

[Sheriff's  Signature.] 


Report  relative  to  Trespasses  on  Lands  belonging  to  the  People  of 

this  State,  (p.  38.) 

Staxb  op  New-York,   ? 
County  of  Albany  y     \  ^ 

To  the  District  Momey  of  said  antnty : 

Having  been  by  the  commissioners  of  the  land  office,  required 
to  examine  and  report  to  them,  and  the  district  attorney  of  said 
county,  any  trespasses  committed  on  lands  situated  in  said  coun- 
ty, and  belonging  to  the  people  of  said  State,  the  undersigned 
sheriff  of  said  county,  having  examined  as  aforesaid,  hereby  pur- 
suant to  the  provisions  of  ^  72,  Article  5,  Title  5,  Chapter  9, 
Part  1,  of  the  Revised  Statutes  of  said  Slate,  reports,  that  A.  B. 
of  the  town  of  in  said  county,  [or  some  person  or  per- 

sons whose  name  or  names  cannot,  after  diligent  inquiry,  be  by 
the  undersigned  ascertained,]  hath  committed  trespasses  on  [here 
describe  the  land  and  the  trespasses,  and  m  the  same  manner  all 
other  such  trespasses,  on  the  same  or  other  public  lands  in  ssdd 
county.]    Dated  at  Albany  aforesaid,  the        day  of  A.  D. 

1845.  [Sheriff's  Signature.] 

The  report  addressed  ^^  to  the  commissioners  of  the  land  of- 
fice," may  be  a  transcript  of  the  above. 


Appointment  of  a  Bailiff y  p.  74. 

State  of  New-York,   ? 
CotaUy  of  jJftany,     \  ^* 

I  do  hereby  depute  A.  B.  of  the  town  of  Berne,  in  said  county, 

to  execute  the  within  [or  annexed,  as  the  case  may  be]  writ  [or 


I 
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Other  process  mentioned  by  its  name,  or  to  do  any  other  particular 
and  described  act  J    Dated  May  1,  1845. 

Signature  of  Sheriffs  or  Under 

Sheriff  of  said  county. 


Representatifm  for  the  Removal  of  a  Sheriff  in  custody  for  tiu 

non-payment  of  Moneys;  (p.  370.) 

State  of  New-York,   ? 
County  of  Mbany,     ) 

To  the  Governor  of  said  State. 

Pursuant  to  §  88,  Article  4,  Title  2,  Chapter  12,  Part  1,  of  the 
Revised  Statutes  of  said  State,  the  undersigned,  one  of  the  coron- 
ers of  the  said  county,  represents  that  A.  B.,  Esquire,  the  sheriff 
of  said  county,  has  been  committed  to  said  coroner's  custody  by 
virtue  of  an  execution  [or  attachment,]  founded  on  the  non-pay- 
ment of  moneys  received  by  him,  by  virtue  of  his  said  office  of 
sheriff,  and  has  remamed  so  committed  .  for  the  space  of  thirty 
days  successively.  Dated  at  Albany  in  said  county,  the  first  day 
of  May,  A.  D.  1845. 

[Coroner's  Signature.] 


Designation  of  a  Coroner  to  Execute  the  Office  of  Sheriffs  (p.  370.) 

State  of  New-York, 
County  of  Albany, 

A  vacancy  having  occurred  in  the  office  of  sheriff  of  the  said 
county,  and  there  being  no  under  sheriff  of  said  county  in  office, 
[or  '^  the  office  of  under  sheriff  of  the  said  county,  having  become 
vacant,"  or  "  the  under  sheriff  of  said  county  having  become  in- 
capable of  executing  the  said  office,"]  and  there  being  more  than 
one  coroner  of  said  county  in  office,  pursuant  to  the  Revised  Stat- 
utes of  said  state,  the  undersigned  first  judge  of  the  said  county, 
hereby  designates  A.  B.,  Esq.,  one  of  the  said  coroners,  to  execute 
the  office  of  sheriff  of  the  same  county,  until  a  sheriff  thereof  shall 
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be  elected,  or  appointed  and  qualified.  Given  under  the  hand 
and  seal  of  the  said  first  Judge,  at  Albany  in  said  county,  the  1st 
day  of  May,  A.  D.  1845. 

P.  GANSEVOORT,  First  Jfdge,  [u  s.] 


JfMce  of  said  Designation,  {p.  370.) 

State  of  New-York,   ? 
County  of  AUxtny,     \  ^* 

To  Levi  Chapmcmy  one  of  the  Coroners  of  said  county: 

Notice  is  hereby  given  to  you,  that  by  the  first  judge  of  the 
said  county,  you  have  been  in  due  form  of  law  designated  to  ex- 
ecute the  ofiice  of  sheriff  of  the  same  county,  until  a  sheriff  there- 
of shall  be  elected,  or  appouited  and  qualified.  Dated  May  1, 
1846. 

WILLIAM  MDC,  County  Clerk. 


•Appointment  of  a  Person  to  Execute  tlic  Office  of  Sheriff,  p.  370. 

State  of  New-York,   ? 
County  of  Albany,     \ 

Vacancies  in  the  offices,  both  of  sheriff  and  under  sheriff  of  the 
said  county,  having  occurred,  and  A.  B.  the  coroner  of  the  same 
county,  solely  in  office,  having  neglected,  [or  refused,  or  both  ac- 
cording to  the  fact]  to  execute  within  the  time  prescribed  by  the 
Revised  Statutes  of  said  state,  the  bond  required  [or  "  and  all  the 
coroners  of  said  county,  in  office  on  the  happening  of  such  vacan- 
cies, having  successively  neglected,  or  refused  to  execute  within 
the  time  required,]  the  undersigned,  first  judge  of  the  said  county, 
hereby  appoints  C.  D.  a  suitable  person  to  execute  the  office  of 
sheriff  of  the  same  county,  until  a  sheriff  shall  be  duly  elected,  or 
appointed  and  qualified,  Given  under  the  hand  and  seal  of  the 
said  first  judge,  at  Albany  in  said  county,  the  first  day  of  May,  A. 
D.  1845. 

P.  GANSEVOORT,  First  Judge,  [u  s.] 
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Sheriffs  Return  of  County  Treasurer's  Warrant  against  CcUet* 

tor,  (p.  33.) 

State  of  New-York,   ? 
County  of  Albany  y     \ 

I  certify  and  return  that  I  have  executed  the  within  attach- 
ment, by  collecting  the  whole  sum  therein  directed  to  be  levied, 
[or  ^'  that  I  have  in  part  executed  the  within  attachment,  by  col- 
lecting exclusive  of  my  fees  $  part  of  the  sum  of  f 
which  I  was  therein  directed  to  levy, — and  1  also  certify,  that  the 
collector  therein  named,  has  no  goods  or  chattels,  lands  or  tene- 
ments, in  my  said  coimty,  from  which  the  residue  of  the  said  sum 
of  f  ,  or  any  part  thereof,  could  be  levied"  or  "  that  the 
collector  in  the  vrithin  warrant  named,  has  no  goods  or  chattels, 
lands  or  tenements  in  my  said  county,  from  which  the  monies  in 
said  warrant  directed  to  be  levied,  or  any  part  thereof  could  be 
levied"].    Dated  &c. 

[Sheriff's  Signature.] 


Sheriff  ^s  Proclarnation  for  Oyer  and  Terminer^  &c.,  (p.  33.) 
State  of  New-York,   ? 

N     GO 

County  of  Albany ^     \  . 

The  undersigned  sheriff  of  the  said  county,  in  conformity  to  a 
precept  to  him  in  this  behalf  directed  and  delivered,  by  this,  his 
proclamation,  requires  all  persons  bound  to  appear  at  a  court  of 
oyer  and  terminer,  and  jail  delivery  to  be  holden  at  the  court 
house  in  in  and  for  said  county,  on  the  day  of 

next  [or  instant]  at  ten  o'clock  in  the  forenoon,  by  recog- 
nizance or  otherwise,  to  appear  thereat,  and  the  undersigned  here- 
by requires  all  justices  of  the  peace,  coroners,  and  other  officers 
who  have  taken  any  recognizance  for  the  appearance  of  any  per- 
son at  the  said  court,  or  who  have  taken  any  inquisition,  or  the 
examination  of  any  prisoner,  or  witness  to  return  such  rec<^ni- 
zances,  inquisitions  and  examinations  to  the  said  court  at  the  op- 
ening thereof,  on  the  first  day  of  its  sitting.     Signed  at  the 
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sheriff's  ofEoe  in  said  county,  on  the         day  of        A.  D.  1845. 

[Sheriff's  Signature.] 


Sheriff  ^s  Jfotice  of  the  Place  of  keeping  his  Office^  (p.  327.) 

State  of  New-Yokk,   I 
County  of  Jllbany^     \ 

The  undersigned  sheriff  of  the  said  county,  hereby  gives  notice, 
that  he  keeps  an  office  in  [here  describe  some  proper  place]  in 
the  city  of  Albany  in  said  county.    Dated  at,  &c.,  on,  &c. 

[Sheriff's  Signature.] 


.^fidavit  to  Prevent  a  Sttbpcenaed  Witnesses  Arrest  in  a  Civil  Suit, 

(2  R.  S.  323  §  67.) 

State  of  New- York,   ? 
County  of  JUhany^     \ 

C.  D.  of,  Stc,  being  required  by  the  sheriff  of  said  county  [or 
other  officer,  as  the  case  may  be]  to  make  this  cffidavit,  and  du- 
ly sworn,  says,  that  he,  the  said  C.  D.  has  (according  to  the  best 
of  his  knowledge  and  belief)  been  legally  subpoenaed  as  a  wit* 
ness  to  attend  before  [here  mention  the  court  or  officer]  at 
on  in  [describe  the  cause  or  .matter  in  which  the  wit- 
ness has  been  subpoenaed,  according  to  the  fact]  and  the  said 
deponent  further  saith,  that  he  has  not  been  so  subpoenae  I  by 
his  own  procurement,  with  the  intent  of  avoiding  the  service 
of  any  process  [and  here  it  would  seem  necessary  (although  like 
the  time  above  mentioned,  not  required  by  the  statute)  to  state 
that  the  deponent  is  either  going  to  the  place  where  he  is  re-- 
quired  by  the  subpoena,  to  attend,  or  remaining  thereat,  or  re- 
turning therefrom.]  Wherefore  the  said  C*  D.  claims  an  ex* 
emption  from  arrest,  &c. 

[Deponent's  Signature.] 
Sworn,  &C.    [before  the  sheriff  or 

other  officer  authorised  to  arrest] 
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Sheriff  ^$  wriUen  Summons  lefty  tfcfora  JuroTy  (p.  41.) 

State  of  New-York,   ? 
County  of  Mbanyj     \ 

To  A.  B.  of  the  tovm  of  Berne  in  said  countyyfarmer : 

You  are  hereby  notified  and  summoned,  to  attend  as  a  juror 

at  [here  state  the  title  of  the  court,  and  the  place  where,  and 

day  and  time  of  day,  when,  &c.J  for  which  purpose  you    have 

been  in  due  form  of  law  drawn.    Dated  at,  &c,  on,  &c. 

[Sheriff's  Signature.] 


Return  of  Jurors^  List* 

The  sheriff 'i  return  of  the  list  to  him  deliyered  may  be,  as  fol- 
lows: 

State  of  New-York,  ? 
County  of  Jllbanyy     ) 

To  the  Court  of  Sfc  now  here : 

The  undersigned  sheriff  of  the  said  county,  to  whom  was  de- 
livered the  annexed  [or  within]  certified  list,  hereby  returns  the 
same,  and  specifies  that  six  days  previous  to  the  sitting  of  the 
said  court,  he  summoned  by  giving  personal  notice  to  each  of 
them  in  due  form  of  law,  the  next  hereinafter  named  persons, 
whose  names,  additions,  and  places  of  residence,  are  in  said  list 
contained,  to  wit:  A.  B.,  G.  H.,  &c.,  and  the  undersigned  furth- 
er returns  and  specifi^es,  that  six  days  previous  to  the  sitting  of 
the  said  court,  he  summoned  by  leaving  written  notices  in  doe 
form  of  law  at  their  respective  places  of  residence,  with  persons 
of  proper  age,  the  hereinafter  named  persons  whose  names,  addi- 
tions, and  places  of  residence,  are  in  said  list  contained,  to  wit: 
L  K.,  L.  0.,  &c.,  all  which  is  respectfully  returned  pursuant  to 
the  provisions  of  the  Revised  Statutes  of  the  said  State. 

[Sheriff's  Sigijature.] 
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Endcrsemeni  <m  a  Duplicate  of  the  Imirtcment  .Assigning  the 

Prisoners,  tfc,  to  tl^  new  Sheriff* 

State  of  New  York,? 
County  of  JlB>any,    ) 

I  sheriff  of  the  said  county,  hereby  acknowledge  the 

receipt  of  the  property,  process,  documents  and  prisoners  speci- 
fied in  an  instrument  to  me  delivered,  and  of  which  the  within  is 
a  duplicate.    Dated  at  &c,  on  &c. 

[Sheriff 's  Signature.] 


Coroner's  Inquest: 

State  op  New  York,  ? 
JUbany  County,      \ 

An  inquisition,  indented  and  taken  at  the  house  of  in 

the  of  in  the  county  of  Albany,  this 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and  forty        before  me,  one  of  the  coroners  for  the 

county  aforesaid,  on  the  view  of  the  body  of  then  and 

there  lying  dead,  upon  the  oaths  and  affirmations  of 
good  and  lawful  men  of  the  state  of  New  York,  duly  chosen^  and 
who  being  then  and  there  duly  sworn,  and  charged  (o  inquire  on 
the  behalf  of  the  people  of  said  state,  when,  where,  how,  and 
after  what  manner  the  said  came  to        death,  do  upon 

thor  oaths  and  affirmations,  say,  that  the  said 

In  witness  whereof,  we,  the  said  jurors,  as  well  as  the  coroner 
aibresaid,  have  to  this  inquisition  set  our  hands  and  seals,  on  the 
day  and  year  and  the  place  aforesaid. 

[Signatures  and  seals.] 
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Subpoina  issued  by  the  Coroner* 

The  People  of  the  State  of  Jfew  York  to  >Jf.  S.,  Greeting : 

You  are  hereby  required  forthwith  to  appear  before  the  under* 
signed  one  of  the  coroners  of  the  said  county ,  at  [here  state  the 
place]  forthwith  [or  "on  ]  to  testify  on  an  inquest,  then 

and  there  to  be  taken,  concerning  the  sudden  death  [or  '^  slay- 
ing," or  "  dangerously  wounding  "]  of  A.  B.  [or,  "  a  person  un*  \ 
known  "}.    Issued  at                on 

[Coraner's  signature.] 


Recognizance  of  a  Material  WUness  against  the 

State  or  New  York,  ? 
County  of  Albany  y    ^ 

The  undersigned  N.  S.  of  and  O.  H.  of  re- 

spectively acknowledge  themselves  to  be  severally  indebted  to  the 
people  of  the  said  state  in  the  sums  following,  to  wit :  the  said 
N.  S.  in  the  sum  of  $  and  the  said  G.  H.  in  the  sum 

of  $  to  be  levied  of  the  respective  goods  and  chattels, 

lands  and  tenements  of  the  undersigned,  to  the  use  of  the  said 
people,  if  default  is  made  in  the  following  condition  of  this  re- 
cognizance, to  wit:  It  appearing  in  due  iorm  of  law,  that  the 
offence  hereinafter  mentioned  has  been  committed,  and  that  there 
is  probable  cause  to  believe  that  C.  D.,  who  was,  in  due  form  of 
law,  arrestied  and  brought  before  £.  F.,  Esq.  [here  state  the 
official  title],  and  charged  with  having  committed  the  said  ofience 
to  be  guilty  thereof,  to  wit :  slaying  [or  ''  dangerously  wound* 
ing  "]  of  A.  B.  [or,  "  of  a  person  whose  name  is  to  them  un- 
known "],  and  the  jury  of  inquest  concerning  the  sudden  death 
[or  slaying  or  dangerously  wounding]  of  A.  B.  [or,  of  a  peiaoa 
whose  name  is  unknown  to  them],  having  before  Esq., 

one  of  the  coroners  of  the  said  county  ofAlbany,  at 
on  in  due  form  of  law,  found  that  jnurder  [or  ^^man* 

slaughter,"  or  "  assault"]  has  been  committed.  Therefore  if  the 
above  bounden  N.  S.,  a  material  witness  against  the  said  prisoner 
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C.  D.,  shall  appear  and  testify  at  [here  insert  the  title  of  the 
next  court]  having  cognizance  of  the  said  offence,  and  in  which 
the  said  prisoner  C.  D*  may  be  indicted,  or  if  having  so  appeared, 
the  said  shall  not  be  required  so  to  testify,  then  this 

recognizance  to  be  void,  otherwise  to  remain  in  full  force. 

N.  S.         [l.  s.] 

a  a     [l.  8.] 


Process  issued  by  a  Coroner  for  the  .Apprehension  oj  the  Person, 

by  an  Inquest,  accused,  4rc. 

State  of  New  Yoke,  ? 
County  of  JSbany,    \ 

The  People  of  the  said  State:  To  any  Constable  iff  any  town  in 

said  county : 

The  jury  of  inquest  [proceed  as  in  the  last  precedent,  substi- 
tuting ^*  undesigned ''  for  ^  Esq."  to  the  word  committed 
inclusive,  and  thence  as  follows] :  and  C.  D.  the  party  charged 
with  the  said  offence,  not  bemg.in  custody.  You  are  therefore 
hereby  conunanded  forthwith,  to  [apprehend  and]  take  the  above 
named  C.  D.,  [the  said  party  so  charged]  and  to  bring  him  before 
the  underagned  at  [here  state  the  place]  to  be  dealt  vnth  accord- 
ing to  law.  Issued  under  the  hand  and  seal  of  the  undersigned, 
at                on 

[Coroner's  Signature.]     [l.  s.] 


CerHficate  of  Testimony. 

State  of  New  York,  ? 
Cousity  of  JlBwny,    ) 

I  the  coroner  (by  whom  the  above  mentioned  jury 

WW  cmnDioiied  and  sworn,  and  to  whom  they  delivered 

■> 

J7 
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inquisition  in  writing,  which  is  herewith  returned)  hereby  certify, 
that  the  above  [or  "  annexed"]  is  the  testimony  of  all  the  wit- 
nesses examined  before  the  said  jury,  and  that  the  said  testimony 
was  at  the  time  and  place  first  above  mentioned,  reduced  to  writ- 
ing by  me. 

[Cor(Mier^3  Signature.] 
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Ante  page  29.  Though  a  public  officer  against  whom  a  judg- 
ment has  been  obtained  for  an^  act  done  by  virtue  of  his  office 
brings  error  and  reverses  the  judgment,  he  is  not  entitled  to  double 
costs  upon  the  writ  of  error.  Dockstader  v.  Sammonsy  4  Hill 
546. 

Ante  p.  60.  The  military  ordered  by  the  Grovernor  from  other 
counties  are  under  the  direction  of  the  sheriff,  unless  the  resist- 
ance amounts  to  an  insurrection  or  such  an  outbreak  as  calls  for 
the  interposition  of  the  authority  of  the  Commander-in-Chief. 

In  ordinary  cases  the  object  is  to  increase  the  sheriff's  posse. 
Companies,  or  individual  citizens,  from  beyond  the  sheriff's  baili- 
"wick,  may  also  tender  themselves  to  aid  the  sheriff. 

The  military  ordered  by  the  Governor  will  be  supplied  from 
the  public  stores  with  arms  and  rations. 

Ante  p.  110.  When  there  are  two  families  in  one  house,  oc- 
cupying different  parts  of  it,  and  a  common  hall,  the  officer  hav- 
ing lawfully  gained  admittance  to  the  hall,  may  break  inner  doors. 

Ante  p.  78.  Office  of  deputy  sheriff  is  vacated  by  resignation  of 
the  sheriff,  and  he  must  have  a  new  appointment  from  the  under- 
sheriff,  which  must  be  recorded  in  the  clerk's  office,  and  he  must 
be  resworn ;  there  cannot  be  an  officer  dejure  and  another  de/ao^ 
to^-90  that  when  an  under  sheriff  is  rightfully  in  possession  of 
the  office  of  sheriff,  a  de  facto  deputy  of  a  former  sheriff  cannot 
legally  levy  an  execution.  Boardman  v.  HaUiday^  before  the 
Chancellor,  April  3,  1843. 

Ante  p.  176,  The  sheriff  is  liable  for  money  collected  on  er- 
roneous process*    7%e  People  v.  Dunming,  1  Wend  160. 
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Ante  p.  179 — Sec.  31  and  32,  limiting  the  lien  of  judgmcnls, 
&c.,  to  five  years  repealed.    Laws  of  1844,  p.  466,  §  3. 

Ante  p.  179.  An  unregistered  mortgage  is  not  postponed  by 
a  subsequent  judgment  A  purchaser  after  judgment  and  before 
transcript  filed,  with  notice,  is  not  affected  by  the  judgment  any 
more  than  by  purchasing  personal  property  under  the  same  cir* 
cumstances.    There  is  no  lien  created  till  transcript  is  filed. 

Real,  like  personal  property,  may  be  held  from  the  time  of 
levy.     See  note  at  page  179. 

Ante  p.  183.  If  transcript  of  judgment  is  not  filed,  then  it 
would  seem  that  the  sheriff  ought  to  go  to  the  premises  to  make 
his  levy,  as  is  the  practice  in  some  New  England  States,  in  serv- 
ing an  attachment ;  because  the  judgment  does  not  bind  the  land 
nor  is  it  a  lien  upon  it  Nor  is  the  land  in  the  custody  of  the  law 
before  the  execution  issues.  See  Green  v,  Burkey  23  Wend,  498. 
Wood  V.  Colvin,  5  ffiU  230. 

Ante  p.  183.  The  statute  requires  the  notice  of  sale  of  real 
estate  to  be  "  advertised,  previously,  for  six  weeks  successivdy^^^ 
as  follows : 

1.  A  notice  shall  be  fastened  up  in  three  public  places. 

2.  A  copy  of  such  notice  shall  be  printed  once  in  each  week 
in  a  newspaper. 

These  six  insertions  are  usually  made  in  five  weeks  and  one 
day's  time,  which  is  sufficient ;  but  it  would  seem  that  the  notices 
are  to  be  posted  during  six  full  weeks ;  and  if  so,  the  sale  ought 
not  be  made  till  the  expiration  of  six  weeks  from  the  first  inser- 
tion in  the  papers.  This  question  is  now  pendix^  and  .will  soob 
be  detenmned  by  the  Supreme  Court.  The  sale,  we  have  seen, 
might  be  valid,  though  the  sheriff  should  subject  himself  to  pen- 
alties by  omitting  to  give  notice. 

Ante  p.  192.  A  person,  under  whose  execution  lands  have 
been  sold,  is  not  authorized  to  redeem  in  virtue  of  the  judgment 
on  which  the  execution  issued,  either  from  a  purehaser  tur  u  eni- 
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itor ;  and  this  though  no  part  of  the  proceeds  of  the  sale  were  real- 
ized upon  his  execution,  but  were  wholly  exhausted  by  other  and 
prior  executions  under  which  the  property  was  sold  at  the  same 
time.    Exparte  Paddock^  4  Hill  544. 

Where,  after  one  creditor  had  redeemed  lands  sold  under  a^. 
fa.  a  second  creditor  with  a  view  of  redeenung  from  the  first  paid 
unconditionally  to  the  sheriff  the  amount,  but  immediately  there- 
after served  an  injunction  in  his  own  favor  restraining  the  sheriff 
from  paying  it  over ;  held  nevertheless  that  he  was  entitle^  to 
the  sheriff's  deed.    Exparte  J^ewelly  Recetvefy  ^rc,  4  Hill  689. 

Ante  p.  194.  Creditors  wishing  to  redeem  from  purchaser  at 
sheriff*  sale  must  comply  strictly  with  the  statute.  Russell  v.  M* 
ten,  10  Paige  Rep. 

Ante  p.  233.  In  an  action  against  a  sheriff's  sureties  to  recov- 
er the  amount  of  a  writ  offi,fa.  which  came  to  the  hands  of  the 
sheriff's  deputy  for  execution— the  deputy  is  a  competent  wit- 
ness for  the  deft  unless  it  be  proved  by  the  plamtifi  that  he,  in 
consequence  of  negligence  or  misfeasance,  had  made  himself  liable 
to  the  principal  for  the  amount  of  the  writ,  1  Watts  and  Searg, 
R.  voL  1,  227,  Junietta  Bank  v.  Beale. 

Ante  p.  251.  The  power  of  the  court  of  chancery  to  give 
possession  to  the  purchaser  at  the  master's  sale  by  summary  pro- 
ceedings extends  only  to  those  persons  who  are  parties  to  the  fore- 
closure suit  or  who  have  come  into  possession  under  or  with  the 
assent  of  those  who  are  parties  subsequent  to  the  commencement 
of  the  suit    In  chancery  Aug.,  1843,  Boynton  v.  Jackway. 

Ante  p.  282,  382.  If  sheriff  replevies  part  of  the  property,  de- 
fendant cannot  be  arrested — ^plaintifi^s  remedy  being  only  by  a 
pluries  for  the  residue.     Snow,  et  al.  v.  Roy,  et  al.  22,  Wend  602. 

Ante  p.  332.  Where  the  plaintiff"  on  the  return  of  cepi  corpus 
brought  an  ^tbn  against  the  sheriff'for  an  escape  and  recovered. 
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the  court  held  that  he  could  not  after  this  rule  the  sheriff  to  bring 
in  the  body.    Borfwink  v.  WaUon,  2  Barn,   and  Aid.  623. 

Ante  p.  334.  Where  a  party  is  committed  for  the  nonpay- 
ment of  a  fine  imposed  upon  him  by  the  court  for  the  breach  of  an 
injunction,  or  other  contempt,  he  must  be  confined  within  the 
walls  of  the  prison.     The  People  v.  Bennett,  4  Paige  282. 

Sheriff  was  attached  and  fined  for  not  returning  execution,  and 
fined  equal  to  the  amount  of  the  debt.  Subsequent  execution  is- 
sued by  same  plaintiff  to  another  county  upon  the  judgment.  De- 
fendant moved  to  set  aside  this  execution  on  the  ground  that  the 
fine  paid  by  the  sheriff  ought  to  be  taken  as  a  satisfaction  of  the 
judgment.  The  motion  went  off  on  some  technical  objection, 
still  it  is  quite  clear  that  the  court  would  not  have  granted  the 
motion. 

When  an  order  is  made  setting  aside  a  judgment  and  execution 
upon  which  sheriff  has  sold  property,  no  action  can  be  maintamed 
by  the  defendant  against  the  sheriff  for  a  trespass  till  a  further  or- 
der cancelling  the  docket ;  unless  perhaps,  when  the  order  is  en- 
tered by  the  clerk  where  the  record  is  filed. 

A  prisoner  arrested  by  virtue  of .  a  warrant  endorsed  pursuant 
to  2  R.  S.  707  §  5,  for  an  offence  punishable  by  imprisonment 
in  state  prison  cannot  be  let  to  bail  in  the  county  where  the  ar- 
rest is  made,  but  must  be  taken  back  to  the  county  in  which  the 
warrant  issued.     Clark  v.  Cleavelandy  6  Hill  344. 

Though  in  such  case  the  prisoner  be  let  to  bail  in  the  county 
where  the  arrest  was  made  and  released  from  custody,  he  may 
nevertheless  be  retaken  under^he  warrant ;  the  act  of  releasing 
him  being  equivalent  to  suffering  a  voluntary  escape.     Id. 

After  an  escape  from  an  arrest  under  criminal  process,  the  offi- 
cer is  bound  to  retake  the  prisoner,  whether  the  escape  be  volun- 
tary or  otherwise.    Id. 

In  civil  cases  if  the  officer  suffer  a  voluntary  escape  after  ao 
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arrest  on  final  process,  he  cannot  retake  the  defendant;  though 
otherwise  as  to  mesne  process.    Id.  ^ 

An  action  will  not  lie  for  maliciously  causing  the  plaintiff  to 
be  arrested  on  a  criminal  charge  before  a  magistrate,  unless  the 
proceeding  complained  of  be  so  far  ended  that  nothing  more  can 
be  done  by  the  prosecutor  without  commencing  anew.     Id. 

This  distinction  between  mesr^e  and  final  process  does  not  ap- 
ply to  criminal  cases. 

Under  the  act  of  1820,  relating  to  the  redemption  of  lands  sold 
on  execution,  a  creditor  whose  judgment  was  a  lien  on  only  a 
part  of  the  premises  sold,  acquired  no  right  to  redeem  the  whole. 
Huntington  and  anotJiery  v.  ForksoUy  6  Hill,  149. 

The  provision  in  the  revised  statutes,  giving  this  right  applies 
only  to  sales  made  after  the  1st  of  January,  1830,  and  was  not 
intended  to  operate  retrospectively  so  as  to  interfere  with  purchas- 
es previously  made.    Id. 

Accordingly,  where  real  estate  was  sold  on  execution  in  Octo- 
ber, 1829,  and  a  judgment  creditor,  whose  lien  extended  only  to 
a  portion  of  the  property  sold,  sought  to  redeem  the  vJioU  under 
the  revised  statutes,  Iieldj  that  he  had  no  such  right    Id, 

A  creditor  can  in  no  case  redeem  by  virtue  of  a  lien  upon  a 
portion  of  the  debtor's  property  not  sufficiently  described  in  the 
aherifi's  advertisement,  &&    Id. 

Whether  a  rent  charge  reserved  upon  a  lease  in  fee  can  be  sold 
on  execution  as  real  estate  and  reijleemed  by  a  creditor,  qtiere* 
Id. 


It  is  error  to  issue  an  attachment  for  not  returning  a  fi.  fa.,  be- 
fore an  affidavit  oi  the  delivery  of  the  writ  is  filed.  People  v. 
Adams y  sheriffs  Sfc,  6  HiD,  23&^  People  v.  Brown^  Special 
Term  Rep.  67,  JDcc,  1844. 


23^P 


Where  a  sheriff  elected  by  the  people  is  removed  and  a  person 
appointed  to  discharge  the  duties  of  the  office  pursuant  to  1  R.  S. 
124  §  19,  the  Governor  may  at  any  time  before  a  new  sheriffs  is 
elected,  remove  the  person  so  appointed  though  no  charges  are 


428  APPENDIX. 

preferwd  against  him^  and  appoint  another  in  his  place.  People  v. 
Par/dry  6  Hill,  49. 

Where  a  sheriff  having  seized  goods  under  zjufa.  sufficient  to 
satisfy  it,  left  them  with  the  debtor,  taking  a  receipt  from  a  third 
person,  in  which  the  latter  promised  to  deliver  the  goods,  &c.,  or 
pay  the  debt,  and  afterwards  they  were  casually  destroyed  by  fire; 
heldy  in  an  action  by  the  creditor  that  the  sheriff  was  not  liable. 

If,  in  a  suit  against  the  receiptor,  it  turn  out  that  the  offieer  is 
not  liable  to  the  creditor,  the  action  can  not  be  maintained. 
Brovming  et  al.  t*.  Hanford,  sheriff,  4rc.,  5  HiU,  588. 

Though  a  sheriff,  after  levying  upon  goods  in  virtue  of  ?ifi.fcu 
suffer  them  to  remain  for  a  year  without  selling,  yet  if  the  plain- 
tiff be  chargeable  with  nothing  beyond  mere  acquiescence  in  the 
delay,  and  has  neither  said  or  done  any  thing  to  sanction  or  en- 
courage it,  the  court  will  not  declare  \k^fi.fa.  dormant  in  respect 
to  subsequent  executions.  The  Herkimer  County  Bank  v.  Brown, 
6  Hill,  232. 

A  mere  levy  upon  real  estate  in  virtue  of  Sifi^fa,,  never  amounts 
to  a  satisfaction.     Taylor  v.  Ranney,  4  Hill,  619. 

Where  in  scire  facias  to  revive  a  judgment,  the  tere-tenant 
pleaded  that  the  plaintiff  issued  SLfi.fa*  upon  the  judgment,  and 
that  in  virtue  thereof  the  sheriff  caused  to  be  levied  *^  The  dam- 
ages, &c.  on  the  goods  and  chattels,  lands  and  tenements'^  of  the 
defendant :  held,  not  sufficient  to  show  the  judgment  satisfied,  and 
that  the  plea  was  therefore  bad.    Id> 

Otherwise,  had  the  allegation  in  the  plea  been  that  the  dam- 
ages,  &c.,  were  levied  of  the  goods  and  chattels,  lands  and  tene- 
ments, &c.    Id. 

A  fi'fa.  having  been  ]|MMn|  satisfied,  an  entry  was  made  in 
the  entry  pf  the  docket  oltn^judgment  pursuant  to  2  R.  S.  362 
§  25,  and  the  return  was  afterwards  vacated  by  order  of  the  court: 
held,  that  lands  sold  by  the  execution  debtor  to  a  bona  fide  pur- 
chaser, after  the  entry  in  the  docket  and  before  the  vacatur 
could  not  be  effected  by  the  judgment.    Id. 


APPENDIX.  429 

Ab  against  the  judgment  debtor,  however,  his  heirs,  &c.,  such 
order  will  operate  retrospectively,  and  carry  back  the  lien  of  the 
judgment  to  the  date  of  the  original  docket    Id. 

Goods  of  a  mere  wndef'tenani  which  have  been  removed  from 
the  demised  premises  before  any  rent  became  due,  are  not  liable 
to  be  distrained  for  subsequently  accruing  rent  ^cker  v.  With-^ 
ereU,  4  HUl,  112. 

Otherwise,  if  the  goods  belong  to  one  who  occupied  as  assignee 
of  the  original  tenant    Id, 

Ante  p.  167.  Of  Jtktressfor  Rent.  (2  R.  S.,  2d  ed.,  411.)— 
§  3.  Every  distress  for  rent  shall  be  made  by  the  sherifi  of  the 
county,  or  one  of  his  deputies,  or  by  a  constable  or  marshal  of  the 
city  or  town  where  the  goods  arc,  who  shall  conduct  the  proceed- 
ings throughout 

§  5.  No  distress  shall  be  driven  out  of  the  town  where  it  shall 
be  taken,  except  to  a  pound  within  the  same  county,  not  above 
three  miles  distant  from  the  place  where  such  distress  shall  have 
been  taken. 

§  6.  All  beasts  or  goods  or  chattels  taken  as  a  distress  at  one 
time,  shall  be  kept,  as  near  as  may  be,  in  the  same  place. 

§  7.  Whoever  shall  violate  either  of  the  provisions  contained 
in  the  two  last  sections,  shall,  for  every  offence,  forfeit  to  the 
party  aggreived,  fifty  dollars,  besides  being  answerable  to  such 
party  for  all  damages  sustained  thereby ;  which  damages  may  be 
jecovered  in  the  same  action,  or  in  another  suit,  at  the  election 
of  such  party. 

§  8.  No  officer  shall  proceed  to  make  distress  for  rent,  unless 
there  be  annexed  to,  or  delivered  with,  the  warrant  of  distress, 
an  affidavit  made  by  the  landlord  for  whose  benefit  the  distress  is 
\o  be  made,  or  by  his  agent  or  receiver,  before  some  offictr 
authorized  to  administer  oaths,  specifying  the  amount  of  rent  due, 
and  the  time  for  which  it  accrued. 

§  9.  Witliin  ten  days  after  any  goods  that  shall  have  been  dis- 
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trained  for  rent,  by  any  officer^  sbdl  be  sold,  or  after  such  goods 
shall  have  been  replevied,  such  officer  shall  file  in  the  office  of  the 
town  clerk,  the  original  warrant  of  distress,  with  the  oxigina) 
affidavit  of  the  landlord,  his  agent  or  receiver,  delivered  with 
such  warrant.  In  the  city  and  county  of  New  York,  in  the  city 
and  county  of  Albany,  in  the  cities  of  Troy,  Hudson  and  Sche- 
nectady, such  warrant  and  affidavit  shall  be  filed  in  the  office  of 
the  clerk  of  the  county.  Any  officer  violating  this  provision, 
shall  forfeit  fifty  dollars  to  the  person  whose  property  shall  have 
been  distrained. 

§  10.  The  following  articles  shall  be  lijjble  to  be  distrained  for 
rent: 

1.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  pro- 
visions, and  all  other  personal  chattels,  except  such  as  are  by 
law  exempt  from  sale  under  executions  in  civil  cases,  and  such  as 
are  by  law  exempt  from  distress: 

2.  Things  annexed,  for  the  purpose  of  trade  or  manufacture, 
to  the  freehold,  or  to  any  building,  and  not  fixed  unto  the  wall  of 
such  building,  so  as  to  be  essential  for  its  support : 

3.  Wheat,  corn,  or  any  kind  of  grain,  grass,  hops,  roots  or 
other  produce,  whether  growing  upon  the  demised  premises,  or 
whether  the  same  be  in  cocks,  or  sheaves,  or  loose,  or  in  the 
straw,  in  any  barn  or  gramery,  or  elsewhere  upon  the  land 
charged  with  the  rent. 

§  11.  All  goods  or  chattels  that  may  be  lawfully  distrained, 
may  be  cut,  gathered,  secured,  locked  up  and  detained,  in  such 
place  on  the  premises,  as  may  be  most  convenient,  or  in  such 
other  place  as  may  be  provided  by  the  landlord,  and  approved  fay 
the  officer  making  the  distress;  but  the  articles  enumerated  in  the 
second  subdivision  of  the  last  section,  and  the  produce  of  the  soil 
in  the  ground,  shall  not  be  removed,  until  after  a  sale  thereof  w 
herein  provided. 

§  12.  It  ^all  be  lawful  for  the  landlord  to  distrain  any  cattle 
or  stock  of  the  tenant,  feeding  or  pasturing  upon  any  common,  in 
any  way  belonging  or  appurtenant  to  the  premises  charged  with 
rent. 
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4  13.  Beasts  of  the  plough,  sheep,  and  the  imple.. 
mechanic's  trade,  shall  not  be  distrained  for  rent,  until  othv 
tels  sufficient  for  the  demand  cannot  be  found. 

^14.  Personal  property  deposited  with  a  tenant,  with  thv 
consent  of  the  landlord,  or  hired  by  such  tenant,  or  lent  to  him, 
with  die  like  consent,  shall  not  be  distrained  for  any  rent  due  to 
sodi  landlord:  nor  shall  any  property  belonging  to  any  other 
person  than  the  tenant,  which  shall  have  accidentally  strayed  on 
tiie  demised  premises,  or  which  shall  be  deposited  with  a  tavern- 
keeper,  or  with  the  keeper  of  any  ware-house,  in  the  usual  course 
of  their  business,  or  deposited  with  a  mechanic  or  other  person, 
for  the  purpose  of  being  reptked  or  being  manufactured,  be  sub- 
ject to  distress  or  sale  for  rent :  but  the  officer  making  the  dis-  * 
tress,  shall  not  he  liable  for  seizing  or  selling  property  not  be^ 
longing  to  the  tenant,  unless  before  such  taking  or  sale,  notice  of 
the  claim  of  a  third  person,  be  given  to  such  officer. 

§  15.  The  property  of  boarders  at  taverns  and  boarding-houses, 
shall  not  be  Kable  to  distress  for  rent ;  but  no  officer  making  a 
distress  shall  be  liable  for  seizing  or  selling  property  beloi^ging  to 
any  such  boarder,  unless,  upon  such  taking  or  sale,  notice  of  the 
claim  of  such  boards  be  given  to  such  officer* 

§  16.  [Sec.  15.]  Any  goods  or  chattels  of  the  tenant,  which 
shall  be  carried  off  {torn  any  demised  premises,  efther  before  or 
after  any  rent  shall  become  due,  such  rent  being  kfl  unpaid,  may 
be  seized  as  a  distress  for  any  rent  due  at  the  time  of  such  seizure, 
wheresoever  they  shall  be  found,  within  thirty  days  afler  their 
nemoval,  if  any  rent  be  due  at  the  time  of  such  removal,  or  shall 
become  due  within  the  said  thirty  days :  and  if  no  rent  be  due  or 
become  due,  within  that  time,  then  such  seizure  may  be  made  at 
any  time  within  thirty  days  after  the  rent  shall  becomie  due :  and 
the  goods  so  seized,  sliall  be  sold,  as  if  they  had  been  distrained 
upon  the  demised  premises.   . 

§  17.  [Sec.  16.]  Such  seizure  shall  not  be  valid  in  any  case, 
aalesB  made  witUn  six  months  after  the  removal  of  such  goods ; 
and  no  such  goods  shall  be  liable  to  be  seized,  which  shall  have 
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been  sold  before  such  seizure  made,  in  good  faith  and  for  valuable 
consideration^  to  a  person  not  privy  to  such  fraudnlent  removaL 

§  18.  [Sec.  17.]  Any  tenant  or  lessee,  who  shall  remove  his 
goods  from  any  demised  premises,  either  before  or  after  any  rent 
shall  become  due,  for  the  purpose  of  avoiding  the  payment  of 
such  rent;  and  every  person  who  shall  knowingly  assist  soch 
tenant  or  lessee  in  such  removal,  or  in  concealing  any  goods  so 
removed ;  shall  forfeit  to  the  landlord  of  the  demised  premises, 
his  heirs  or  assigns,  double  the  value  of  the  goods  so  removed  or 
concealed. 

§  19.  [Sec.  18.]  Whenever  it  shall  satisfactorily  appear  to  any 
justice  of  the  peace,  by  the  affidavit  erf*  any  landlord,  or  of  any 
other  competent  witness,  that  any  goods  so  removed  from  any 
demised  premises,  have  been  put  or  are  kept  in  any  house, 
out-house,  or  other  place,  for  the  purpose  of  preventing  their 
bemg  seized  as  a  distress  for  rent,  such  justice  may  issoe  his  war* 
rant  to  the  officer  authorized  to  make  such  distress,  commanding 
him  to  go  with  the  landlord  or  his  agent,  in  the  day  time,  to  the 
house  or  place  named  in  such  warrant  as  that  where  the  said 
goods  are  kept,  to  search  for  the  same,  and  if  need  be  to  break 
open  such  house,  or  any  enclosed  place,  and  to  s^ze  such  goods 
as  a  distress. 

§  20.  [Sec.  19.]  All  distresses  for  any  rent,  shall  be  reasonable; 
and  whoever  shall  take  an  unreasonable  distress,  shall  be  liable  to 
an  action  on  the  case,  at  the  suit  of  the  party  aggrieved,  for  the 
damages  sustained  thereby. 

§21.  [Sec.  20.]  Whenever  any  beasts  are  distrained  f(Mr  any 
cause,  they  shall  be  put  in  open  pound,  in  the  same  county  where 
they  shall  be  taken,  or  in  some  convenient  place  on  the  premises, 
or  in  such  other  place  as  the  officer  distraining  shall  approve,  and 
the  owner  of  them  may  give  them  their  feed  without  disturbance, 
so  long  as  they  shall  be  impounded.  • 

^22.  [Sec.  21.]  Whenever  beasts  are  impounded,  or  any 
goods  that  have  been  distrained,  are  secured  and  kept  on  the 
premises  charged  with  rent,  they  may  be  kept  on  the  premises 
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until  sold  ;  and  it  shall  be  lawful  for  any  person  to  come  and  to 
go,  to  and  from,  such  place  or  part  of  the  premises,  in  order  to 
view,  appraise,*  buy  or  to  remove  the  same  when  purchased. 

§  23.  [Sec.  22.]  Whenever  any  cattle  that  have  been  distrained, 
shall  be  impounded,  or  any  goods  distrained,  shall  be  secured  in 
any  other  place  than  on  the  demised  premises,  due  notice  in  writ- 
ing, of  such  place,  shall  be  immediately  given  by  the  person 
making  such  distress,  to  the  tenant,  by  personally  serving  the 
same,  or  in  case  of  his  absence,  by  leaving  the  same  at  his  place 
of  abode,  with  some  person  of  mature  age. 

§  24.  [Sec.  23.]  Upon  any  poimd  breach,  or  rescue  of  any 
cattle,  goods  or  chattels,  distrained  for  rent,  the  person  aggrieved 
thereby,  shall,  in  an  action  of  trespass,  or  in  a  special  action  on 
the  case,  for  the  wrong  thereby  sustained,  recover  treble  the 
damages  that  shall  be  assessed  by  the  jury,  against  the  offender  in 
any  such  rescue  or  pound  breach,  or  against  the  owner  of  the 
goods  distrained,  in  case  the  same  be  afterwards  found  to  have 
come  to  his  use  or  possession. 

§  25.  [Sec.  24]  Whenever  any  ^oods  or  chattels  shall  be  dis- 
trained for  rent,  the  of&cer  making  the  distress,  shall  immediately 
give  notice  thereof,  with  the  cause  of  such  distress,  the  amount 
of  rent  due,  and  an  inventory  of  the  articles  taken,  by  leaving 
the  same  with  the  tenant,  or  in  case  of  his  absence,  at  the  chief 
mansion-house,  or  at  some  other  notorious  place  on  the  demised 
{Nremtses. 

§  26.  [Sec.  27.]  If  at  the  expiration  of  five  days  from  the  day 
of  the  service  of  such  notice,  the  amoun^f  rent  due,  together 
with  the  costs  of  the  distress,  shall  not  be  paid,  and  the  goods 
distrained  shall  not  be  replevied  according  to  law,  the  officer 
making  such  distress,  shall  summon  two  disinterested  household- 
ers, who  shall  be  sworn  by  such  officer,  well,  truly  and  impar- 
tially to  appraise  the  goods  and  chattds  so  distrained,  according 
to  the  best  of  their  understanding ;  and  the  said  appraisers  shall 
thcreapon  appraise  the  goods  and  chattels  so  distrained,  and  shaU 
state  the  same  in  writing  under  theb  hands.  0 
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§  27.  [Sec.  26.]  Upon  such  appraisement  being  made^  the 
officer  conducting  the  proceedings,  or  any  constable  of  the  county, 
shall  give  five  days'  public  notice  of  the  sale  of  the  goods  and 
chattels  so  distrained,  by  affixing  such  notice  on  a  conspicu- 
ous part  of  the  demised  premises,  and  also  in  two  public  places 
In  the  town  ;  and  on  the  day,  and  at  the  place  appointed,  shall 
proceed  to  sell  the  said  goods  at  public  auction,  at  the  best  price 
that  can  be  obtained  for  the  same,  and  shall  apply  the  proceeds  of 
such  sale  to  the  satisfaction  of  the  costs  and  charges  of  the  said 
proceedings,  and  of  the  rent  for  which  the  said  goods  were  dis- 
trained ;  and  shall  pay  over  the  surplus,  if  afty,  to  the  owner  of 
the  goods. 

§  28.  [Sec.  27.]  The  owner,  and  bis  personal  representatires, 
of  any  goods  that  shall  be  distrained  for  rent,  pretended  to  be 
due,  when  in  truth  no  rent  is  due,  may,  by  an  acdon  of  trespass, 
or  trespass  on  the  case,  recover  against  the  person  so  distrabing, 
or  his  personal  representatives,  double  the  value  of  the  goods  so 
distrained. 

§29.  [Sec.  28.]  When  any  distress  shall  be  made  for  rent  justly 
due,  and  any  irregularity  or  unlavrful  act  shall  be  afterwards 
done  by  the  party  distraining,  or  his  agent,  the  distress  shall  not 
therefore  be  deemed  unlawful,  nor  the  party  making  it  a  tres- 
passer from  the  beginning ;  but  the  party  aggrieved  may  maintain 
an  action  of  trespass,  or  of  trespass  on  the  case,  and  may  recover 
full  satisfaction  for  the  special  damages  he  may  have  sustained 
by  such  irregularity  or  such  unlawful  act,  with  full  costs  of  suit, 
and  no  more,  unless' tender  of  amends  hath  been  made  by  the 
party  distraining,  or  his  agent,  before  such  action  brought ;  which 
tender  shall  prevent  (he  recovery  of  any  costs  in  such  action. 

§  30.  [Sec.  29.]  In  any  action  of  trespass,  or  trespass  on  the 
case,  brought  in  relation  to  any  entry  upon  premises  charged 
with  rent  or  service,  for  the  purpose  of  collecting  or  demanding 
such  rent  or  service,  or  in  relation  to  any  distress,  seizure  or  sale 
of  any  floods  thereupon,  the  defendant  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence. 
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Ante  p.  209.  Although  it  was  not  the  intention  of  the  plain- 
tiff to  discharge  the  debt,  a  voluntary  discharge  by  a  creditor  of 
his  debtor  from  the  limits  discharges  the  judgment  and  debt. 
Poucher  y.  Holley,  3  Wend.,  184. 

Ante  p.  158.  The  late  Judge  Cot?en  in  his  treatise,  page 
1048,  says,  '^  in  Hardistey  &  Barney,  Comb.  356,  Holt  said, 
'upon  a  fi>/ii>  the  sherifi  may  take  any  thing  but  wearing  ap- 
parel ;  nay,  if  the  party  hath  two  gowns  he  may  take  one  of 
them.'  This  exception  in  favor  of  necessarr^  wearing  apparel 
existed  at  common  law,  and  still  exists,  for  aught  that  I  have 
8een  to  the  contrary.  It  is  entirely  independent  of  the  statutory 
provision  on  the  same  subject  which  applies  only  to  IhomdholderSy 
and  the  case  in  19  Wend.,  475,  does  not  at  all  affect  the  common 
law  rule." 

Tlu  Law  relating  to  sheriff  duty  in  notifying  elections  has  been 
modified,  as  follows : 

The  sherifT,  clerk,  or  first  judge  of  each  county,  who  shall 
receive  a  notice  of  an  election,  shal],  without  delay,  deliver  a 
copy  of  such  notice  to  the  supervisor  or  one  of  the  assessors  of 
each  town  or  ward  in  his  county.  He  shall  also  cause  a  copy  of 
such  notice  to  be  published  in  all  the  public  newspapers  in  his 
county,  once  in  each  week  until  the  election  therein  specified ;  if 
there  be  none  printed  in  his  county,  then  in  some  newspaper  of 
an  adjoining  county.    Lmos  1842,  p.  114,  §  14. 

As  to  the  removal  of  sher^.  Whenfrer  the  sheriff  of  any 
countj  shall  be  committed  to  the  custody  of  any  other  sheriff,  or 
to  the  custody  of  any  coroner  or  coroners,  *by  virtue  of  any  exe- 
cution or  attachment  founded  on  the  non-payment  of  moneys 
received  by  him  by  virtue  of  his  office,  and  shall  remain  so  conn 
milted  for  the  space  of  thirty  days  successively,  such  fact  shall 
be  represented  to  the  governor  by  the  officer  in  whose  custody 
such  sheriff  may  be,  to  the.  end  that  such  sheriff  may  be  removed 
ttom  office.    1  R.  8.,  373,  §  88. 
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A. 

.ASSIGNMENT, 

of  prisoners^  &c.,  from  old  to  new  sheriff,  17,  20. 
need  not  give  the  full  title  of  causes,  20. 
may  be  by  the  person  executing  the  office,  21. 
AIDING  SHERIFF, 

all  persons  bound  to  aid,  50. 
how  far  protected.  51,  55, 
not  protected  if  sheriff  is  not,  56. 
obeys  or  refuses  at  his  peril,  56. 
ACTION, 

against  sheriff,  how  commenced,  94.     {See  Sheriff,) 

commenced  by  delivery  of  writ  to  an  agent  or  messenger,  232 

provided  prisoner  is  tiien  off  the  limits,  241 . 
cannot  be  commenced  on  Sunday,  241. 
by  sheriff  for  resisting  process,  55. 
on  sheriff's  bond  a  private  suit,  29.    (^See  Sheriff,) 
on  deputy's  bond  when  will  lay,  90. 
ADJOURNMENT, 

of  sale  under  fi.  fa.,  171. 
ADMISSION, 

of  deputy,  when  sheriff  bound  by,  87. 
ATTORNEYS, 

undertaking  that  defendant  shall  give  ball  is  void,  137. 
liable  to  sheriff  for  his  fees,  362. 
AUCTIONEER, 

is  accountable  only  to  the  sheriff,  177. 

28 
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AGENT, 

dischar^ng  debt  or  prisoner  without  authority,  224. 
ATTACHMENT, 

what,  and  its  purpose,  313. 

under  the  statute  in  the  nature  of  civil  process,  313. 

for  criminal  contempts  in  what  cases,  314. 

degree  of  punishment,  314. 
who  subject  to,  criminally,  315. 
simimaiy  punishment  no  bar  to  an  indictment,  315. 
how  executed  and  returned,  315. 
when  party  to  be  actually  confined,  337. 

penalty  on  sheriff  for  any  neglect,  316,  337. 
sickness  excuses,  337. 
against  sheriff  for  not  taking  good  special  bail,  316. 

when  a  plaintiff  may  elect  to  take  assignment  of  bail  bond 

or  attach  sheriff,  316. 
duty  of  sheriff  to  return  process  without  notice,  173. 
return  how  compelled,  322,  340.  (  See  Process,  Fi,  Fa.) 
T?hen  no  excuse  that  writ  of  error  is  brought,  328. 
when  liable.    (^See  Fi,  Fa.) 
will  not  lie  when  writ  is  lost,  59. 

notice  and  proceeding  when  sheriff  omits  to  return,  59,  316, 
427. 
notice  how  served,  316. 
against  sheriff  for  not  returning  process,  93. 

even  though  an  action  barred  by  limitation,  202. 
but  no  fine  will  then  be  imposed,  202. 
proceedings  how  entitled,  322. 
to  whom  directed,  322. 
endorsement  upon,.  323,  4. 
duty  of  coroner  in  arresting,  322. 
if  defendant  is  in  custody  of  any  officer  habeas  coipus  issues,  324. 
when  and  how  defendant  discharged  from  airest  on  giving  bond, 

322. 
bond  to  be  returned  with,  324. 
when  persons  imprisoned  for  costs  or  fine  may  be  admitted  to  thf 

limits,  334. 
may  be  returned  any  day  in  term,  322. 
officer  may  be  attached  without  notice  if  he  does  not  return  it,  324. 

not  entitled  to  bail,  324. 
calling  defendant  on  attachment,  327. 
when  notice  necessary,  327. 
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ATTACHMENT—  Continued. 

interrogatories  to  be  administered,  925,  346. 
may  be  amended,  329. 
exceptions  to,  as  irrelevant,  329. 
how  answered,  325,  329. 
consequence  of  refusing  to  answer,  326,  329. 
if  defendant  is  arrested  and  does  not  appear,  bow  to  proceed,  326. 
defendant  how  punished,  325. ' 

upon  what  terms  discharged,  330. 

when  there  has  been  actual  loss  or  injury,  336. 
alias  when  to  issue  with  habeas  corpus,  324,  326. 
averments  in  declaration  on  attachment  bond,  326. 
order  to  prosecute  bond,  when  granted,  327. 

"vidien  to  be  prosecuted  by  attorney  general  or  district  attor- 
ney, 330. 
proceeds  how  disposed  of,  330. 

when  sureties  insufficient,  further  nmedy  against  the  officer, 
330. 
for  not  putting  in  special  bail,  328. 

summary  proceedings  thereon,  328. 
when  set  aside  for  irregularity  in  the  preliminary  or  some  previous 

proceedings,  331. 
parties  held  to  strict  regularity,  331. 
will  not  lie  where  arrest  is  made  by  a  special  deputy,  331 . 
or  where  plaintiff  declares  in  chief  before  bail  put  in,  331. 
or  if  plaintiff  take  cognovit  for  the  debt  by  instalments,  332. 
or  where  there  haji  been  unnecessary  delay,  202,  332. 
in  the  nature  of  execution,  338. 

against  absconding  debtors,  338. 
where  sheriff  to  summon  a  jury  to  try  validity  of  claim,  339. 

proceedings  and  effect  of,  340. 
return  to  trustees,  340. 
against  ships  and  vessels,  341. 

how  executed  and  subsequent  proceedings,  341. 
against  foreign  corporations,  343. 

how  executed  and  proceedings  thereon,  343. 
in  case  of  perishable  property,  343. 
against  collectors,  and  proceedings  thereon^  344. 
ARREST,  92. 

when  may  be  made  without  warrant,  61,  113,  120. 
when  any  person  may  arrest,  61,  113,  115. 
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ARREST—  Continued. 

when  excused  for  arresting  innocent  person,  61. 

when  liable,  61. 
how  made,  96,  US. 
in  one  action,  operates  as  an  arrest  in  all  in  which  shcriflf  holds 

writs,  98. 
if  illegally  made  in  one  action,  cannot  be  detained  in  another,  120. 
cannot  be  made  of  a  prisoner  going  through  another  county,  99. 
defendant  brought  into  this  state  as  a  fugitive  may  be  arrested,  99. 
arrest  and  discharge  under  insolvent  law  of  another  state  no  pro- 
tection, 99. 
on  ca,  sa,  discharges  collateral  notes,  99. 
on  void  process  makes  sheriff  liable,  100,  120. 
when  may,  and  when  may  not  be  on  Sunday,  101,  118. 
who  privileged,  and  when,  102. 
shall  not  be  twice  arrested,  107. 
of  lunatics— disorderly  persons,  115. 
on  criminal  process  after  a  lapse  of  years,  118. 

may  be  in  the  night  or  on  Sunday,  118. 
when  court  will  enquire  into  the  manner  of  the  arrest,  119. 
officer  must  obey  directions  of  warrant  in  making,  119. 

must  give  copy  process  on  request,  123. 
when  sheriff  has  made  an  arrest   on  ca,  sa.  he  cannot  release 
from  on  receiving  security,  208. 

must  commit  with  all  convenient  speed,  210. 

B. 

BAILIFF, 

may  be  constituted  by  an  under  sheriff  or  deputy,  75. 

when  by  coroner,  371. 
BOND, 

by  the  sheriff  to  the  people — see  sheriff,  22. 

must  be  renewed  annually,  23. 

condition  when  broken,  23,  24,  25. 

application  for  leave  to  prosecute,  in  Supreme  Court  only,  23,  27. 

several  suits  on,  at  the  same  time,  24,  27,  29. 

extent  of  sureties  liability,  24,  29. 

pleadings  and  proceeding  to  judgment  on,  27. 
plff.  when  liable  for  costs,  and  how,  24,  27,  29. 

plea  and  affidavit  by  surety  in  suit  on,  29. 
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hO^D— Continued. 

judgment  aiid  execution  on,  30.  * 

action  on,  a  private  suit,  29. 

execution,  how  endorsed,  24,  29. 
embezzlement  of  money  a  breach  of,  90. 
to  sheriff  when  void  (see  bail  bond),  137. 
BAIL, 

to  the  sheriff,  131. 

may  be  dispensed  with  if  sheriff  have  defendant  at  return  day,  or 

then  put  in  special  bail,  133. 
having;  notice  of  action  against  sheriff,  is  afterwards  concluded  by 

the  recovery,  217,  218. 
bond,  how  and  when  taken,  134. 

sheriff  may  be  attached  for  omitting  to  take,  316. 

form  of,  212. 

form,  requisites,  and  effects  of  bond  for  the  liberties,  212. 

must  conform  strictly  or  void,  216. 

cannot  be  dispensed  with  and  other  security  taken,  135. 

when  void  for  duress,  216. 

undertaking  by  the  attorney  for  the  defendant  void,  137. 

by  prisoner  arrested  on  ca,  sa.,  210. 
how  exonerated  by  surrender  of  principal,  138. 
no  action  lies  upon  if  sheriff  has  returned  ca,  sa.  non  est  by  plain- 

tiff's  order,  when  defendant  is  in  prison,  209. 
for  liberties  held  for  indemnity  of  sheriff  and  party,  213. 
if  insufficient  prisoner  may  be  recommitted,  213. 
what  is  a  forfeiture  of,  214. 

afler  an  escape  a  new  bond  does  not  cancel  the  old,  215. 
bond  not  forfeited  by  an  escape  from  confinement  as  a  felon,  215. 

no  action  lies  upon,  against  sheriff,  unless  damnified,  215. 
nor  if  prisoner  has  returned,  215. 

void  unless  conformed  to  the  terms  of  the  statute,  216. 

plea  to  an  action  upon,  its  requisites,  216. 
no  defence  in  suit  upon,  that  action  not  brought  within  one  year,  216. 
statutory  provisions  as  to  suit  upon,  217. 

defendant  may  plead  a  return,  or  recaption,  217. 

or  any  defence  which  sheriff  might  set  up,  but  it  is  no  de- 
fence that  sheriff  was  not  sued  within  a  year,  217. 
in  suits  upon,  sheriff  may  give  prisoner  and  sureties  notice  to  de- 
fend. 217. 
if  plaintiff  takes  an  assignment  of,  it  releases  sheriff,  218. 
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BAIL—.  Continued. 

attachments  for  not  putting'  in  special  bail,  (see  attachments.) 


c. 

CA.  SA., 

whenitlies>  206. 

several  may  issue^  287. 

cannot  be  issued  while  a  fi.  fa.  is  not  returned,  207. 

how  executed^  207. 

does  not  lie  against  members  of  corporations,  207. 

nor  against  an  heir  for  debt  of  ancestor,  207. 
nor  against  executor,  &c.,  unless  a  devastavit  be  return- 
ed, 207. 
cannot  be  issued  after  defendant  is  discharged  on  super- 
sedeas, 208. 
if  planti£fin  qui.  tarn,  consent  to  tlie  discharge  of  defendant  from 
ca.  sa.  debt  is  extinguished,  209. 

even  if  the  conditions  of  release  are  not  fulfilled,  209. 
but  otherwise  as  to  consent  by  the  attorney,  209. 
if  one  of  several  defendants  are  discharged  from,  none  can  be  ar- 
rested, 209. 
sh^ff  bound  to  use  diligence  in  executing,  209. 
if  sheriff  by  plaintiff's  order  returns  non  est,  when  defendant  is  in 

prison,  no  action  will  lie  against  defendant's  bail,  209. 
if  defendant  escape  or  be  rescued,  plaintiff  may  have  another  ca. 
8a.  y  or  other  execution,  209. 
but  the  escape  must  be  such  as  would  charge  the  sheriff,  342. 
defendant,  when  arrested,  to  be  committed  with  all  convenient 

speed,  210. 
returns  which  sheriff. may  make  to,  219. 
CERTIFICATES, 

of  sale  of  real  estate  to  be  given  by  sheriff,  191. 
what  to  contain,  192. 
may  be  recorded,  192. 
COSTS, 

against  plaintiff  in  suit  against  sheriff,  (see/Ms),  29. 
when  sheriff  entitled  to  double  costs,  423. 
CONVICTS, 

sheriff  to  convey  to  prison,  69. 

may  convey  through  another  county,  69. 
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CONVICTS—  Ckmttnued, 

when  executed  by  sheriff,  70. 
female,  when  sheriff  may  suspend  execution,  71. 
CONTEMPTS, 

persons  committed  for,  not  entitled  to  limits,  426. 
COUNTY  TREASURER, 

to  issue  warrants  against  delinquent  collectors,  and  proceedings 
thereon,  33. 
CORONERS, 

duties,  and  when  to  act,  367. 
how  to  execute  process,  322,367. 
arresting  sheriff,  where  to  confine  him,  367. 

defendant  at  the  suit  of  the  sheriff,  where  confined,  368. 
entitled  to  limits,  369. 
escape  of  sheriff  from  custody  of,  368. 

of  defendant  imprisonment  at  the  suit  of  sheriff,  368. 
to  admit  sheriff,  when  arrested,  to  the  limits,  368. 
has  discharged  his  duty  when  he  takes  prisoner  to  jail,  224. 
may  prosecute  any  bond  taken  by  him,  368. 

or  it  may  be  assigned,  368. 
fees  of,  369. 
when  to  execute  the  office  of  sheriff, — bond  to  be  given,  370. 

penalties  and  liabilities  of,  371. 
must  execute  the  duties  of  his  office  in  person,  371. 
but  as  sheriff,  he  may  appoint  deputies,  371. 
CONSTABLE, 

has  discharged  his  duty  when  he  takes  prisoner  to  jail  and  offers 
to  deliver  him,  224. 


D. 


DEED, 

from  sheriff,  by  whom  executed,  77,  197,  201. 
what  it  must  contain,  and  when  given,  197. 
must  describe  the  land  with  reasonable  certainty,  199. 
misrecital  of  judgment  not  material,  199. 
does  not  determine  the  order  in  which  premises  are  sold,  199. 
execution  need  not  be  recited  in,  200. 
but  if  set  forth,  for  certain  purposes  forms  a  material  part,  200. 


^ 
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DEED—  Ckmtinued. 

third  person  cannot  question,  collaterally,  misrecital  of  Ji. 

fa,,  200. 
remedy  in  such  cases  is  by  application  to  court,  200,  201. 
the  averment  in,  that  the  sale  was  under  all  ihefi.fa's  cannot 

be  contradicted  by  parol  proof,  200. 
is  per  86  evidence  of  title  in  grantee,  200. 
parol  evidence  inadmissible  to  contradict  recital,  200. 
imprudently  executed  to  purchaser  and  subsequently  to  re- 
deeming creditor,  court  will  not  interfere  summarily,  201. 
DEPUTY  SHERIFFS, 

may  be  appointed,  73. 

office  vacated  by  resignation  of  sheriff,  42B« 

appointment  filed  and  oath,  75. 

renewed,  80. 
their  powers,  &c.,  76. 
may  appoint  a  bailiff,  75. 
may  require  aid,  77. 
may  execute  a  deed,  77. 

may  give  a  certificate  of  sale  and  receive  the  money,  78. 
may  complete  the  execution  of  process  though  sheriff  out  of  of- 
fice, 78. 
otherwise  his  authority  is  limited  by  the  duration  of  the  authori- 
ty of  his  principal,  78. 
can  do  nothing  after  removing  from  the  county,  78. 
or  after  being  removed  by  sheriff,  80. 
for  what  acts  of,  sheriff  liable,  81. 

when  sheriff  is,  and  when  not  liable  for  acts  of  special  deputy,  87* 
when  a  competent  witness  for  sheriff  in  an  action  for  money  col« 

lected  by  deputy,  425. 
must  make  return  in  name  of  sheriff,  57. 
may  sue  a  deputy,  89. 
not  a  jailer — ^nor  jailer  a  deputy,  91. 
is  made  plaintiff 's  agent  by  plaintiff  interfering,  177. 
when  liable,  46. 
DECREES, 

how  docketed,  179. 
lien  by.    {See  Judgment.^ 
DEVASTAVIT, 

return  of,  when  made,  205. 
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DAMAGES, 

what  may  be  shown  in  mitig;ation  of,  In  executing  search  war- 
rant, 66. 

exemplary,  when  given  for  executing  process  oppressively,  82. 
DISTRICT  ATTORNEY, 

to  issue  precept  to  sheriff  to  summon  jury,  32. 
DISORDERLY  PERSONS, 

may  be  arrested,  115.     (SSse  Sheriff.^ 
DISTRIBUTION  OF  MONEY, 

collected  on  sheriff's  bond,  90. 
DEFENDANT, 

cannot  be  arrested  on  ca,  sa.  after  discharge  or  supersedeas,  208. 

when  arrested  must  be  committed  unless  he  gives  bail  or  pays,  210. 
DEFINITION, 

of  term  "  land  '*  in  R.  S.,  181. 
"  conveyance,"  182. 
DECLARATION, 

averments  in,  on  attachment  bond,  326. 

sheriff  how  compelled  to  make  return  of  service  of,  327. 
DISTRESS  FOR  RENT,    {See  Rent.} 

statute  regulation  as  to,  and  proceedings,  423. 
DORMANT  EXECUTION,  160,  428. 
DURESS, 

when  prisoner's  bond  void  for,  216. 
DWELLINGS, 

when  and  in  what  cases  sheriff  may  break,  to  make  arrests,  107. 

not  to  be  broken  in  criminal  cases  until  demand  made,  121,  124. 

when  may  be  broken  to  levy  ii.  fa.,  169,  423. 

E. 

EASE  AND  FAVOR, 

securities  for  void,  146. 
ELECTIONS, 

to  be  notified  by  sheriff,  38,  435. 

law,  offences  against  to  be  noticed  by  the  sheriff,  39. 
EQUITABLE  INTERESTS, 

cannot  be  sold  on  fi.  fa.,  161,  188. 
ELIZORS, 

how  and  when  appointed,  298,  369« 

how  to  execute  process,  369. 
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ELEGIT, 

proceedings  upon,  67. 
ESCAPE, 

what  is,  214,  217,  220,  223,  229,  231,  246. 

are  voluntary  or  neglig^ent,  236. 

how  protected  from  consequences  of,  221. 

who  liable  for,  of  prisoner  that  has  been  assigned  to  new  sherifiT,  20. 
(^Sec  Rescue,  p.  58,  231.) 

when  error  in  judgment  or  process  will  or  ^vill  not  excuse,  93. 

after,  prisoner  may  be  recommitted  or  bond  prosecuted,  214. 

no  escape  if  creditor  consents,  215. 
or  has  discharged  the  debtor,  224. 

when  suit  for,  must  be  brought.    {See  Limitationa,') 

prisoner  escaping  from  mesne  or  final  process  when  may  be  re- 
taken, 107,  209,  427. 

extent  of  sheriff 's  liability.    (9  John,  E.,  300;  17  Wend,,  543.) 

offenders  escaping  may  be  pursued  into  other  counties,  116. 

sheriff  liable  for,  on  a  return  of  non  est,  if  his  deputy  had  defend- 
ant in  custody  before  return  day,  on  another  writ,  207,  224. 
but  not  so  if  prisoner  is  merely  on  the  limits,  207,  230. 

if  defendant  is  in  custody  on  original  process  or  surrendered,  ca< 
sa.  must  issue  within  three  months  after  judgment,  208. 

proceeding^  on  judgment  against  sheriff  for,  stayed,  till  he  prose- 
cutes the  bond,  218. 

in  actions  for,  what  defects  of  process  or  judgment  officer  may 
take  advantage  of,  221. 

measure  of  damages  on  escape  from  execution,  222. 
mesne  process,  228. 

debt  lies  only  for  an  escape  from  final  process,  242. 

common  law  remedy  for,  not  taken  away  by  statute,  223. 

in  case  for,  the  jury  give  such  damages  as  the  party  has  sustained, 
223. 

in  debt,  sheriff's  liability  is  the  original  debt  and  damans  re- 
covered, 223. 

cause  of  action  dies  with  sheriff,  223. 

an  executor  may  maintain  the  action  against  the  sheriff,  223. 

the  act  of  God  or  common  enemies  an  excuse  for  an  escape,  223. 

if  coroner  or  constable  have  prisoner  at  jail  and  sheriff  not  there 
to  receive  him,  224. 

if  husband  and  wife  codefcndants  are  in  custody  and  wife  es- 
capes, 224. 
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ESCAPE— Continued. 

if  ao^ent  discharges  debt  or  prisoner  without  authority,  224. 
consent,  when  fraudulently  obtained,  no  defence,  226. 
voluntary  discharge  of  debtor  from  the  limits  discharges  the  judg- 
ment, 226. 
butshcriiT  prosecuted  for  an  escape  cannot  plead  this  discharge, 

225. 
assent  after  escape,  without  consideration,  no  discharge  of  sheriff, 
226. 
must  be  under  seal  or  for  consideration,  226. 
suit  against  sheriff  is  an  election  to  consider  prisoner  out  of  cus- 
tody, 227. 
during  this,  debtor  may  dfpart  as  he  pleases,  227. 
nor  can  creditor  oppose  application  for  discharge,  227. 
no  forfeiture  of  bond  if  defendant  had  previously  been  permitted 

by  plaintiff  to  go  at  large,  224. 
but  sheriff  may  be  liable  if  defendant  consents  to  the  imprison- 
ment, 226. 
not  liable  if  debtor  is  discharged  by  common  pleas,  226. 

nor  if  prisoner  departs  by  fraud  or  consent  of  plaintiff,  233. 
from  mesne  process,  only  remedy  is  case,  227,  242. 
all  actions  for  escape  must  be  brought  within  one  year,  241. 

cannot  be  commenced  on  Sunday,  241. 
in  this  action  plaintiff  recovers  what  he  has  actually  lost,  227. 
prima  facie  the  whole  debt,  228. 

payment  or  insolvency  may  be  shown  in  mitigation,  228. 
or  that  plaintiff  had  security  and  relinquished  it,  228. 
or  that  no  debt  existed,  228. 
prisoner  may  be  retaken  after  voluntary  escape  from  mesne  pro- 
cess, 229,  232,  237. 
otherwise  in  final  process,  228,  237. 
for  not  taking  a  bail  bond,  229. 

it  is  no  escape  from  mesne  process  if  sheriff  have  the  body  on  re- 
turn day,  229. 
otherwise  if  defendant  is  not  rendered   before  suit  brought, 
229. 
return  of  cepi  corpus,  and  the  fact  of  no  bail  evidence  of  arrest 

and  escape,  229. 
what  evidence  will  support  an  action  for,  from  fmal  process,  241. 
an  inadvertant  departure  from  the  limits,  effect  of,  231. 
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ESCAPE—  Continued, 

an  involuntary  departure  no  escape,  231. 

except  a  rescue  by  citizens,  231. 
there  must  be  some  agency  of  the  debtor  to  forfeit  the  bond,  231. 
repeated  temporary  departures  from  the  jail,  with  sheriff's  know- 
ledge, a  voluntary  escape,  232. 
every  liberty  given  to  a  prisoner  not  authorized  by  law  is  an  es- 
cape, 233,  245. 
in  action  for  escape  from  execution,  what  plaintiff  must  show,  233. 
if  officer's  agent  allows  debtor  to  go  at  lai^e,  a  voluntary  esca|>e, 

234,  236. 
or  if  officer  leaves  prisoner  in  the  hands  of  another  person  it  is  an 
escape,  234. 
or  makes  the  prisoner  jailer,  234. 
or  receives  the  money  on  ca.  sa.  and  docs  not  immediately 

pay  it  over,  234. 
or  takes  a  drafl  upon  a  third  person,  235. 
or  permits  defendant  in  ca.  sa.  to  go  at  large  at  request  of 
plaintiff 's  attorney  without  satisfaction,  238. 
when  negligent,  is  purged  by  return  before  suit  brought,  239. 
and  a  recaption  or  return  before  suit  brought  is  a  good  defence  to 

an  action,  240. 
for  negligent  escape,  the  sheriff  has  his  remedy  against  the  debtor, 
240. 
unless  there  has  been  a  return  or  recaption,  241. 
any  person  having  another  in  custody  is  guilty  of  an  escape  by 

allowing  him  to  go  at  large.  241. 
no  bar  to  an  action  on  the  judg:ment  by  debtor,  240. 
penalties  for  wilfully  allowing  criminal  to  escape,  263,  5. 

or  for  negligent  escape  of  criminal,  244. 
criminals  escaping  may  be  retaken,  244. 
even  though  a  voluntary  escape,  244. 
and  punishable,  244. 
lo  constitute  an  escape  of  a  criminal  the  arrest  must  be  actual  and 

justifiable,  245. 
in  action  by  sheriff  on  prisoner's  bond,  judgment  against  sheriff 

conclusive  evidence,  233. 
voluntary,  on  execution,  may  be  proved  by  prisoner,  233. 

or  disproved  by  him,  239. 
promise  after  voluntary  escape,  to  indemnify  sheriff  is  valid,  238. 
otherwise  as  to  all  promises  before  the  escape,  239. 
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sheriff  cannot  plead  (hat  ca.  sa,  was  issued  without  fi.  fa.  first,  235. 
a  prisoner,  in  law,  is  in  jail  when  in  custody,  236. 
a  Toluntaiy  escape  from  final  process  is  a  tort — nothing  will  purge 
it,  237. 
and  sheriff  cannot  afterwards  retake  or  detain  him,  237,  240. 
if  he  does  so  and  takes  bond  it  is  void  for  duress,  238. 
the  plaitiUff  mdLy  retake  him,  but  he  has  his  election,  237,  8. 
or  have  a  second  ca.  sa.  in  continued  escape,  242. 
or  after  voluntary  return,  plaintiff  may  affirm  him  in  prison, 

239. 
or  may  sue  the  sheriff  and  have  fi.  fa.  also,  240. 
EVIDENCE, 

process  to  be  produced  by  sheriff  on  trial,  55. 

if  not  produced  or  returned,  parol  evidence  may  be  given,  227. 
reputation  that  person  acts  as  public  officer,  68. 
of  escape  on  mesne  process,  229. 

final  process,  242. 
prisoner  competent  to  prove  voluntary  escape  on  execution,  283. 

also  for  the  officer,  239. 
deputy  when  competent  witness  for  sheriff  in  an  action  against 
sheriff  for  moneys  collected  by  the  deputy,  425. 
EXTORTING  MONEY, 

action  for,  64. 
EXECUTING  CRIMINALS, 

in  what  place  and  how,  71. 
EXEMPTION, 

what  exempt  from  execution,  157. 
EXECUTION, 

ought  to  be  returned  by  the  officer  who  executes  it,  20. 
unless  he  goes  out  of  office  before  return  day,  20. 
prisoners  in,  how  assigned,  20. 
against  sheriff  how  endorsed,  24,  29. 
when  exceeding  bond  how  money  distributed,  31. 
how  endorsed  in  all  cases,  190. 
omission  to  endorse  not  fatal,  190. ' 
to  issue  against  goods,  &c.,  first,  130. 
further  execution  how  obtained,  31. 
cannot  return  a  rescue  to,  57. 

to  be  endorsed  by  the  sheriff  of  the  time  when  received  by  him, 
191. 
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sheriff  bound  to  give  minute  thereof  to  person  delivering  it  if  re- 
quired, 191. 
and  to  deliver  a  copy  to  party  served,  if  required,  191. 
(See  /\'.  Fa.,  Process.^ 


F. 

FALSE  IMPRISONMENT, 

action  lies  for,  84.  (See  sheriff  J) 
FALSE  RETURN, 
FEES, 

of  coroner,  369. 
of  sheriff,  347,  353. 

when  services  may  be  performed  by  a  constable,  352. 

when  paid  by  comptroller,  353. 

entitled  to  on  fi.  fa.  if  plaintiff  settles  with  defendant,  354. 

his  fees  no  part  of  the  judgment,  35<3. 

when  entitled  to  mileage  on  fi.  fa.,  352. 

when  he  may  retain  fees  for  several  fi.  fa.,  356. 

when  a  fi.  fa.  to  another  county  has  been  satisfied,  357. 

in  such  case  cannot  levy  for,  357. 
for  advertising  lands  not  sold,  359. 
on  ca.  sa.,  359. 

no  fees  of  defendant  is  exempt  from  arrest,  362. 
in  criminal  eases, 

for  maintaining  convict  on  his  way  to  prison,  364. 
to  be  paid  by  agent  of  state's  prison,  364. 
when  a  county  charge,  364. 
in  Albany  county,  364. 
FELON, 

may  be  arrested  without  a  warrant,  61,  113. 
when  private  individuals  may  arrest,  113. 
FEMALE  CONVICT, 

execution  of,  when  suspended,  71. 
FIXTURES, 

levying  upon,  160. 
FUGITIVE, 

from  justice  brought  into  this  state  may  be  arrested,  99. 
from  service,  sheriff 'b'  compensation  for  support  of,  112. 
custody  of,  when  ceases,  112. 
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FRAUDULENT  CONVEYANCE, 
by  debtor,  what,  162,  163. 
not  to  defeat  a  judgment  creditor,  181. 
a  question  of  fact,  181. 
evidence  and  badges  of,  182. 
FI.  FA. 

form  and  directions  of  as  to  levy,  2  R.  S.,  291,  §  24. 
from  what  time  goods  are  bound  by,  140. 
may  issue  or  be  executed  after  plaintiff's  death,  141. 
sheriff's  duty  on  receiving  the  writ,  141, 142. 

to  endorse  time  of  receiving  it,  142,  191. 

to  give  party  delivering  it  a  minute  of  it,  191. 
and  person  served  a  copy  if  desired,  191. 
parol  evidence  admissible  to  prove  the  issuing  and  delivery,  when 

not  returned,  227. 
witliin  what  time  levy  to  be  made,  142. 
levy  how  made,  146. 

when  doors  may  be  broken  by  sheriff,  169,  423. 
consequence  of  levying  after  return  day,  142. 
priority  of,  142. 
when  dominant,  150,  428. 

levy  under  one  fi.  fa.  good  for  subsequent  ones,  148. 
consequence  of  delivering  to  sheriff  before  record  is  filed,  143. 
plaintiff  may  direct  the  levy  and  how  far,  142,  143. 
cannot  be  discharged  by  sheriff  without  payment,  141. 
when  goods  have  been  levied  upon  and  receipted  others  cannot  be 

levied,  144. 
sheriff  cannot  pay  with  his  own  money  and  afterwards  levy  or  en- 
force the  execution,  145. 
nor  can  a  ii.  fa.  be  enforced  after  tlie  debt  is  paid,  146. 
a  levy  when  a  satisfaction,  148,  428. 
levying  and  leaving  property  with  defendant,  149. 
delaying  sale  by  direction  of  plaintiff,  150. 
sheriff  levies  at  his  peril  on  goods  of  third  persons,  151 . 

may  summon  jury  to  inquire  as  to  title,  152. 

when  may  not  be  levied  upon  wife's  property,  153. 

cannot  be  levied  upon  a  trust  fund,  154. 

against  partners — or  an  individual  of  a  firm,  156. 

property  exempt  from,  157. 

wearing  apparel,  defendant  not  a  householder,  435. 

may  be  levied  on  pledgor's  interest  in  goods,  158. 
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FI.  TA.-^ Continued. 

when  may  be  levied  on  leasehold,  159. 

proceedings  when  levied  on  property  liable  to  distress  for 

rent,  166. 
may  be  levied  on  crops— corn,  &c.,  159. 
on  properly  fraudulently  conveyed,  162.  163. 
on  a  pledge  in  favor  of  pledgor,  160. 
on  a  rent  charge,  160,  427. 
on  lessor's  interest  in  stock,  161. 
on  bills,  coin,  &c.,  159. 
not  on  public  Rtock,  161. 
nor  on  equity  of  redemption  of  goods,  161. 
nor  on  equitable  interest  which  a  court  of  law  cannot  no- 
tice, 188. 
nor  on  notes,  &c.,  161. 
nor  on  residuary  interest  of  assignor,  161 . 
nor  on  money  collected  on  another  fi.  fa.y  162. 
nor  on  goods  bought  to  be  exposed  to  fi.  fa.,  162. 
sale  under,  when,  and  how  conducted,  170» 

prevented  by  payment,  169. 
notice,  time,  place  and  manner  of  sale,  170,  172,  174. 
adjournment  of  sale,  171. 
personal  property  may  be  sold  after  death  of  defendant ;  not  so  of 

real,  141,  190. 
sheriff  not  justified  in  selling  greatly  under  value,  172,  188. 

nor  in   making  any  disposition  of  property  except  by 
sale,  173. 
bound  to  pay  over  money  without  demand,  173,  176. 
his  duty  to  return  without  notice,  173, 176. 
but  cannot  be  attached  until  notified  to  return,  59. 
may  be  proceeded  against  both  by  suit  and  attachment,  173. 
returning  fi.  fa.  and  paying  money  into  court  wUI  not  dis- 
charge his  liability  after  suit  brought,  173. 
delaying  sale  does  not  render  it  void  when  made,  174. 
sale  under,  to  bona  fide  purchaser,  when  defeated  for  error  or  ir- 
regularity, 174. 
issued  after  two  years  without  sci.  fa.  voidable  only,  and  cannot 

be  questioned  collaterally,  174. 
purchaser  not  affected  by  subsequent  matter,  174. 
purchaser  without  notice  will  be  protected,  though  judgment  paid 
if  not  satisfied  of  record,  174. 
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when  satisfied  with  property  not  belonging  to  the  defendant  the 
endorsement  will  be  struck  out,  175. 

when  plaintiff  being  the  bidder  need  not  pay  the  money,  175. 

if  sheriff  sells  and  delivers  goods  he  is  liable  for  the  amount,  175. 
and  so  of  real  estate,  190. 

whether  sherifi^s  return  upon,  concludes  him  as  to  amount,  in  case 

of  a  vendition,  exponas,  175. 
defendant  may  call  upon  sheriff  to  return,  176. 

if  sheriff  holds  two,  property  levied  after  the  return  day  of  the  old-* 
er  must  be  applied  on  the  younger,  176. 

sheriff  not  traund  to  suspend  proceedings  on  defendant's  producing 
an  insolvent  discharge,  176. 
advertising  under  one  fi.  fa.  cannot  sell  under  two  or  more,  176. 

executing  the  last  fi.  fa.  first,  makes  sheriff  liable  in  the  first,  176. 

money  collected  upon  may  be  recovered  back  if  judgment  is  re- 
versed, 176. 

or  if  more  levied  than  is  due,  189. 

two  delivered  at  same  time,  money  collected  from  personal  prop- 
erty must  be  applied  dollar  for  dollar,  177. 

goods  taken  under,  will  not  be  stayed  in  sheriff's  hands  during  a 
contest  between  plaintiff  and  a  stranger,  177. 

when  may  be  levied  on  real  estate  and  what,  177. 
equitable  interests,  178. 

real  estate  fraudulently  conveyed  away  may  be  sold,  181. 

time  of  docketing  judgment  to  be  specified  in  fi.  fa.,  177. 

upon  judgments  docketed  in  county  clerk's  office,  how  issued ,  178. 

upon  what  interests  in  real  estate  may  be  levied,  178-9. 

not  on  mortgaged  premises  in  favor  of  mortgagee,  186. 

to  be  satisfied  by  selling  debtor's  lands  in  the  inverse  order  of  alien- 
ation, 180. 

how  levied  upon  lands,  183,  424. 

notice  and  manner  of  conducting  sale  of  lands,  183,  424. 

penalty  for  defacing  notice,  184. 

sale  to  be  by  day  light,  183. 

penalty  on  sheriff  for  selling  real  estate  in  manner  other  than  pre- 
scribed by  statute,  183. 

real  estate  to  be  sold  in  parcels,  184. 
in  what  order  and  how  much,  184. 
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theriff  or  otlMr  officer  not  to  purekftfe  ooder,  184. 

penalties  for,  184. 
issned  by  county  clerk  oq  judgment  rendeied  in  justices'  court 

may  be  controlled  by  the  common  pleas,  189. 
court  will  interfere  summarily  and  direct  how  money  levied  shall 

be  applied,  189. 
how  endorsed  in  all  cases,  190. 
if  endorsement  is  omitted,  i4aintiff  may  amend,  190. 
must  be  returned  with  sheriff's  report  endorsed,  201. 
return  of  satisfied  how  made,  202. 
court  will  not  compel  a  return  of  the  articles  levied  and 

sold,  204. 
return  how  made  to  yenditioni  exponias  and  fi.  fa.,,  when  part 

only  is  made,  204. 
how  and  when  returned  nulla  bona,  205. 
how  returned  when  stayed  by  writ  of  error,  206. 
if  return  not  in  time,  action  lies  against  the  sheriff,  205. 
against  executors  when  returned  devastavit,  206. 
within  what  time  to  be  returned,  206. 


HABEUS  CORPUS, 

history,  object  and  effect  of,  254. 

common  law  provisions  how  far  abrogated,  268. 

by  whom  and  to  whom  g^nted,  257. 

in  what  case  exclusive  jurisdiction  is  given  to  supreme  court,  259. 

penalty  for  refusing  it,  257. 

how  directed  when  the  name  of  the  person  having  custody  of  the 
person  is  unknown,  266. 

when  the  name  of  the  person  to  be  produced  is  unknown  or  uncer- 
tain, 266. 

sheriff  and  other  person  having  custody  of  the  person  bound  to 
obey  it,  265. 
their  power  in  serving,  268. 

can  be  served  only  by  an  elector,  265. 

fees  must  be  paid,  265. 

bond,  when  to  be  given  to  sheriff  and  what,  265. 

how  served,  265,  266,  267. 

retnm  to  how  and  when  madOi  266. 
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HABEUS  CORPUS— CofUinued. 
what  it  most  state,  267. 
penalty  on  sberiff  on  refusing  or  neglecting  to  serve  it,  858,  268. 
for  refusing  to  deliver  a  copy  of  process  by  which  prisoner  is 
detained,  268. 
attachment  may  issue  against  him  and  precept  to  bring  the  person 

detained,  267. 
when  parly  suing  out  the  writ  to  be  remanded,  258. 
how  far  court  or  officer  may  inquire  into  the  merits  of  the  commit- 
ment, 258,  268. 
when  may  be  discharged  upon,  258. 
if  discharged  on,  not  to  be  committed  for  same  cause,  258. 
penalty  for  reimprisoning,  259. 
what  is  not  considered  the  same  cause,  258. 
proceedings  as  to  custody  of  minor  child,  parents  living  sepa- 
^  rate,  259. 
persons  in  confinement  and  %not  indicted  may  have  the  writ  and 
when,  263. 
indicted  and  not  tried,  263. 

illegally  confined  with  intent  to  cany  out  of  the  state,  268. 
in  aidofcivU  ftrocesSy  324. 

ad  testi^fieondwn — ^by  whom  and  when  issued,  264,  325, 
omission  of  certain  words,  immaterial,  268. 
duty  of  sheriff  upon,  same  as  on  other  habeus  corpus,  264. 
sheriff  bound  to  obey  it,  268. 
application  for,  how  verified,  264. 
HUSBAND  AND  WIFE, 

in  action  against,  husband  only  to  be  arrested,  106. 


I. 


INFANCY, 

no  ground  of  discharge  from  arrest,  106. 

INSANE, 

prisoners,  129. 
INDEMNIFYING, 

sheriff  to  levy,  152. 
INSOLVENT  DISCHARGE, 

how  regarded  by  sheriff  having  fi.  ia.,  176. 
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INTERROGATORIES, 

on  attachment.    {See  AttackmefU,) 


J. 

JUDGMENT, 

collusive,  by  sheriff's  surety,  29. 

time  of  docketing^  to'^be  specified  in  ii.  fa.,  177. 

from  what  time  a  lien  on  lands,  177,  183. 

as  to  priority  of  Hen  by  taking  execution,  186. 

when  ceases  to  be  a  lien  as  against  purchasers.  Sec,  178. 

time  during  which  execution  is  suspended  by  injunction  or  writ  of 

error,  178. 
when  a  lien  upon  equitable  interests,  178. 
not  a  lien  on  contracts  for  land,  179. 

nor  on  lands  conveyed  before  transcripts  filed,  179. 
even  if  purchaser  has  notice,  179. 
to  what  it  does  attach,  179,  180,  424. 
how  long  the  lien  continues,  179,  424. 
to  be  satisfied  by  selling  the  debtors  land  in  the  inverse  order  of 

alienation,  180. 
lien  of,  suspended  by  taking  debtor  in  execution,  180. 
when  the  suspension  ceases,  180. 
suspending  the  lien  loses  its  priority,  180. 
lien  of,  not  waived  by  obtaining  judgment  in  another  court  except 

in  U.  S.  court,  180. 
nor  by  selling  under  a  younger  judgment,  188.  ' 
continues  a  lien  on  real  estate  as  to  defendant  and  his  grantees 

without  consideration  after  ten  years,  ISO,  195. 
purchaser  colluding  with  judgment  debtor  will  not  be  protected, 

180. 
lien  of,  not  defeated  by  fraudulent  conveyances,  181 . 
if  erroneous  and  writ  regular,  party  may  justify  under  it  till  it  be 

reversed,  190. 
but  not  after  it  has  been  set  aside  for  irregularity,  190. 
not  satisfied  by  redeeming  under  a  sale  upon  a  senior  judgment, 

195. 
but  may  redeem  again,  or  have  execution,  196. 
after  tan  yearn  ranki  a  junior  judgment  and  entitles  the  creditor  to 

redeem  as  such,  196. 
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confessed,  for  enabling  a  creditor  to  redeem,  is  good,  196. 

in  a  qui.  tarn  action,  discharge  of  judgment  without  payment  is 

void,  208. 
if  plainiifi  consent  to  discharge  from,  ca.  sa.  debt  is  extinguished, 

209,  435. 
even  if  the  conditions  of  release  are  not  fulfilled,  209. 
if  one  of  several  defendants  is  discharged  from  ca.  sa.  none  can 

be  taken,  209. 
when  defendant  is  once  discharged,  judgment  cannot  be  revived, 

224. 
voluntary  discharge  of  debtor  from  the  limits  discharges  the  debt, 

226.  ' 

cannot  be  discharged  by  nominal  plaintiff,  defeating  the  party  in 

interest,  235. 
nor  by  plaintiff's  attorney  allowing  defendant  in  custody  on 
ca.  sa.  to  go  at  large,  238. 
whether  discharged  by  fine  collected  of  sheriff  for  not  returning 
fi.  fa.,  426. 
JAIL, 

for  what  purposes  to  be  used,  128.    (^See  Sheriff.) 
lihertiea,  what  ns  to  extent,  211,  214. 
is  an  extension  of  prison  walls,  214. 
allowed  to  defendant  on  arrest  on  civil  process.  111. 

on  ca,  sa,,  211. 
who  entitled  to  be  admitted  to,  212. 
boundaries  of,  to  be  kept  and  exhibited  by  jailer,  212. 
form,  requisites  and  effect  of  bond  given  for.  212. 
bond  for,  held  for  the  indemnity  of  sheriff  and  party,  213. 

if  insufficient,  prisoner  may  be  recommitted,  213. 
when  sheriff  bound  to  admit  to,  218. 

sheriff  may  waive  the  bond  for,  and  make  himself  liable,  214. 
when  prisoner  has  once  escaped  from,  not  entitled  again,  214. 
but  if  admitted  to,  on  new  bond  it  does  not  cancel  the  first, 

215. 
when  allowed  to  persons  for  non  payment  of  costs  or  fine,  334. 
JAILER, 

not  a  deputy  sheriff-^deputy  not  a  jailer,  91. 
liable  to  sheriff  though  he  give  no  bond,  91 . 
his  duty  in  keeping  prisoners,  128. 
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JUSTIFYING, 

under  execution,  when  judgment  irregular  or  erroneous,  190,  ^1. 
but  not  if  court  have  no  jurisdiction,  221 . 
JURORS, 

how  drawn,  39. 

lists  of,  to  be  furnished  by  sheriff  to  clerk,  41. 

fines  for  non  attendance,  41. 

new  panel  of,  how  obtained,  41. 

special,  how  summoned,  41. 

by-standers  when  summoned  for,  42. 

challenge  of,  and  how  tried,  42. 

when  summoned  cannot  be  discharged  by  sheriff,  43. 

on  a  writ  of  inquiry  cann6t  be  challenged,  77. 
JURY, 

may  be  summoned  to  enquire  as  to  title  of  goods  leyied  upon,  162. 

retiring  on  Saturday  may  bring  in  Terdict  on  Sunday,  303. 


L. 


LAND, 

definition  of,  181. 
LANDLORD, 

rights  and  remedies  for  rent,  166,  429-434. 
LANGUIDUS, 

how  the  return  of  regarded,  59. 
LEASEHOLD, 

when  may  be  levied  upon,  ld9. 
LEVY,    i8eeFi.Fa.) 

when  unauthorized  will  be  set  aside,  83. 

within  what  time  to  be  made,  on  fi.  fa.,  142. 

what  constitutes,  146. 

under  an  execution  good  for  others  subsequently  receired,  149. 

and  leaving  property  in  possession  of  defendant,  149. 

what  may  be  levied  upon — ^partnership  e£fects,  156. 
leasehold  property,  crops,  corn,  &c.,  159. 

on  real  estate  generally,  177. 
how  made,  183,  424. 

notice  of  sale,  and  sale  how  conducted,  183,  4. 

after  sale  of  real  estate,  court  will  presume  a  l<rvy,  201. 
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on  real  estate  by  judf^ment  how  obtained,  183,  424. 

suspended  by  taking  debtor  in  execution,  180. 

wben  the  tufpension  ceases,  180. 

when  and  how  waived,  180. 

priority  of,  lost  by  suspension,  180. 

not  lost  by  obtaining  judgment  in  another  court,  except  U.  S. 

court,  180. 
nor  by  selling  under  a  younger  judgment,  188. 
continues  after  ten  years  as  to  debtor  and  his  grantees  without  con- 
sideration, 180,  195. 
not  lost  after  ten  years,  by  any  collusion  between  debtor  and  his 

grantee,  180. 
is  gone  when  plaintifif  has  bid  in  real  estate  at  more  than  his  judg- 
ment, 196. 
but  when  lands  are  sold  and  rede^ed  by  the  debtor,  may  be  sold 
again,  196. 
LIMITATIONS, 

statute  of,  may  be  plead  by  sheriff  in  action  for  money  collected, 
202, 
when  it  begins  to  run,  202. 

when  action  barred  by,  for  escape,  2  i?.  5.,  224 ;  7  Wind; 
449. 
for  any  liabiUty,  2  E.  S.,  224 ;  1  HiU,  672;  2  ib.  388. 
LUNATICS, 

will  not  be  discharged  from  arrest,  107. 
may  be  anested  for  safe  keeping,  115. 

M. 

MALICIOUS  PROSECUTION, 

action  for,  will  not  lie  till  proceeding  complained  of  is  ended,  427. 
MAGISTRATE, 

may  admit  prisoner  to  bail,  117. 

his  duty  when  prisoner  is  brought  before  him  chaiged  with  capital 
offence,  117. 
MESNE  PROCESS, 

sheriff  may  return  a  rescue,  57. 
MILITARY, 

when  called  to  aid  sheriff,  50. 

under  whose  direction  and  how  supplied,  423. 
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MILEAGE,  36r2. 
MISDEMEANORS, 

of  sheriffs  by  statute,  67. 

penalty  for,  68. 
MORTGAGED  PROPERTY, 

after  forfeiture  may  be  sold  on  execotioa,  160. 

not  to  be  sold  on  execution  in  favor  of  mortgagee,  186. 

N. 

NOTICE, 

to  return  process,  59. 

of  sale  of  real  estate  how  given,  183,  424. 

penalty  for  defacing,  184. 
NUISANCE,  ^ 

when  writ  of  inquiry  to  issue,  310. 

o. 

OATH, 

of  sheriff,  21. 
OFFENDER, 

may  be  arrested  without  warrant,  &c.,  113. 
escaping  to  other  counties,  116. 
OPPRESSION, 

sheriff  liable  for,  62. 

uureasonable  levy,  62. 
distress,  62. 

in  manner  of  serving  process,  82. 
OVERPLUS  MONEY, 

collected  on  fi.  fa.,  162,  188,  189. 

P. 

PARTNERSHIP, 

effects  when  may  be  levied  upon,  154. 

debts  may  be  levied  of  separate  effects  of  the  individual  partners, 
154. 
POSSE,  50,  423. 

county  not  chargeable  for  victualing,  &c.,  50,  423. 
penalty  on  persons  refusing  to  assist,  50. 
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POUNDAGE, 

sheriff  entitled  to,  after  le^y,  though  parties  settle,  202.    {See 

PLAINTIFF, 

makes  deputy  his  agent  by  interfering,  177. 
has  nothing  to  do  with  the  misconduct  of  sheriff,  207. 
PLEDGE, 

when  it  may  be  sold,  156,  160. 
PLEADING, 

sheriff's  return  not  trayersable,  S7,  58. 
averments  in,  on  sheriff's  bond,  19. 
PLEA, 

and  affidavit  of  surety  in  suit  on  sheriff's  bond,  29. 
to  a  bail  bond,  its  requisites,  216. 

sheriff's  justifying  under  a  writ  of  replevin,  must  show  the  giving 
of  a  bond  by  plaintiff,  280. 
PRIVILEGED  FROM  ARREST, 
who  and  when,  102. 
is  a  personal  privilege,  107. 
does  not  in  all  cases  extend  to  execution,  107. 
PRECEPT, 

by  district  attorney  to  sheriff  to  summon  jury,  32. 
for  non  payment  of  money,  when  and  what,  332. 
when  previous  demand  necessary,  332,  3. 
when  not  necessary,  332,  334. 
in  what  cases  party  has  twenty  days  to  pay  money,  332. 
when  instanter,  333. 

rule  in  chancery  as  to  payment  of  costs,  333,  4. 
manner  of  serving  attachment  for,  334. 
when  bail  may  be  taken,  336. 
when  not  entitled  to  the  limits,  334,  426. 
how  far  the  above  applies  to  Supreme  Court,  336. 
PRISONERS, 

process,  &c.  how  assigned  to  new  sheriff,  15. 

not  assigned  to  new  sheriff  within  ten  days,  may  go  at  large,  17,  19. 

if  assigned,  sheriff  bound  to  detain,  though  there  was  a  voluntary 

escape  under  predecessor,  240. 
assigned  and  then  escapes,  plaintiff  has  his  action  against  either 
sheriff,  19. 
but  not  against  both,  240. 
when  they  pass  to  new  sheriff  without  assignment,  20. 
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may  be  auigned  by  the  peison  executing  the  office,  21. 

escaping  may  be  retaken,  107,  427. 

not  to  be  charged  fees  for  yictualing,  &c.,  at  tavern.  111. 

how  supplied,  129. 

nor  can  sherifif  receive  money  from,  for  ease  and  favor,  111. 

when  arrested,  before  whom  brought,  116,  117. 

when  admitted  to  bail,  426. 

consequence  of  releasing  upon  improper  bail,  426. 
sheriff's  duty  in  keeping,  126. 
how  to  be  treated,  129. 

sheriff  bound  to  receive  though  process  defective,  130. 
insane,  duty  of  physician  and  keeper,  129. 
names  of,  &c.,  to  be  presented  to  oyer  and  terminer,  190. 
and  all  in  legal  custody  of  high  sheriff,  207. 
on  original  process  if  not  charged  in  execution,  &c.,  cannot  after- 
wards be  arrestedj  208. 
arrested  on  ca.  $a.  cannot  be  released  on  giving  security  to  sheriir» 
208. 

entitled  to  jail  liberties  on  giving  bail,  210. 
who  entitled  to  jail  liberties,  212. 

who  not,  426. 
having  escaped  once  not  entitled  to  jail  liberties  again,  274. 
may  be  retaken  after  negligent  escape,  215,  239. 
may  be  dischaigc'd  by  plaintiff  by  paro],  215. 
bound  at  his  peril  and  that  of  his  bail  to  keep  within  the  limits,  230- 

except  in  case  of  inevitable  and  involuntary  escape  and  re- 
turn before  suit  brought,  231. 
in  custody,  in  law,  is  in  jail,  236. 

arrested  on  criminal  process  to  be  admitted  to  bail  in  the  county 
where  the  warrant  issued,  426. 
PROMISE, 

to  indemnify  sheriff,  after  voluntary  escape,  is  valid,  228. 
PROCESS, 

to  be  endorsed  of  the  time  of  receiving,  and  minute  given  to  the 

party  delivering  it,  191. 
how  served,  47,  49,  95. 

copy  to  be  delivered  to  defendant  on  request,  47,  123,  191. 
how  returned,  47,  66,    (S««  j^iiachment,  Fi,  Fa,) 
criminal,  how  returned,  127. 

where,  47. 
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penally  on  sheriff  for  violation  of  any  duty  in  serving,  47. 
consequence  of  returning  to  wrong  officer,  4S,  230, 
sheriff  bound  to  serve,  47,  56. 

not  to  dispute  process,  141,  328. 

must  serve  and  return  though  fees  are  not  paid,  57,  362. 

may  be  attached  lor  not  returning,  322. 
notice  to  retura  before  attachment,  59,  322. 
attaclmient  for  not  returning,  when  to  issue,  322. 
sheriff  may  be  proceeded  against  both  by  suit  and  attachment,  173. 
may  be  returned  on  morning  of  return  day,  93. 
when  lost  what  return  to  be  made,  59. 
duty  of  sheriff  to  return  without  notice,  173. 
must  be  lawful  on  its  face  to  protect  sheriff,  65. 
what  it  must  show,  what  may  be  omitted,  65. 
when  may,  and  when  may  not,  be  served  on  Sunday,  100. 
in  criminal  cases  may  be  served  aAer  lapse  of  years,  118. 

in  the  night  or  on  Sunday,  118. 
may  not  be  altered  by  sheriff,  by  substituting  a  defendant,  119. 
PRODUCE, 

wlien  may  be  levied  upon,  159. 
PURCHASER, 

title  of,  not  affected  by  the  return,  57. 

when  not  affected  by  error  or  irregularity  in  fi.  fa.,  174. 

when  not  affected  by  error  or  irregularity  in  the  judgment,  191. 

not  affected  by  matter  subsequent  to  the  sale,  174,  428. 
will  be  protected  in  purchase  of  lands  without  notice  on  ii.  fa., 

though  judgment  is  paid  but  not  entered  of  record,  174. 
ir  bona  fide,  will  be  protected  thous:h  notice  not  given  or  torn 
down,  184. 

though  fi.  fa.  voidable,  185. 

or  judgment  had  been  paid,  185. 

or  judgment  be  afterwards  reversed,  185. 
when  protected,  if  execution  irregular  and  void,  185. 

or  if  afterwards  set  aside  for  irregularity,  191. 
how  to  get  possession  of  real  estate  bought  at  sheriff  sale,  185. 
how  and  when  gets  title,  197. 

if  he  dies,  his  representatives  take  deed  in  trust  for  the  heirs,  198. 
may  assign  his  bid,  then  deed  to  be  given  to  his  assignees,  198. 

the  assignment  must  be  acknowledged,  198. 
what  constitutes  a  bona  fide  purchaser  at  sheriff  *s  sale,  186. 
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^ets  certifiate  on  sale  and  after  fifteen  months  a  deed,  192. 
not  affected  by  sheriff's  omission  to  file  certificate,  192. 
of  real  estate  at  sheriff  sale,  how  protected  during'  the  fifteen 
mouths,  197. 


REDEEMING, 

leasehold  property  from  sheriff  sale,  159,  193. 
whether  a  rent  charge  reserved  may  be  redeemed,  160,  427. 
real  estate  sold  under  ti.  fa.,  by  whom  and  when,  192. 
what  necessary,  192,  193. 

in  case  sheriff  shall  die  or  be  removed  from  office,  194. 
statutes  to  be  strictly  complied  with,  194. 
if  omission  to  comply  strictly,  redemption  void,  194. 
time  for,  how  computed,  194. 
after  a  sale,  a  judgment  creditor  may  redeem,  196. 

when  his  lien  extends  to  part  only,  427. 
what  necessary  to  entitle  to  redeem,  193,  197. 
if  judgment  creditor  became  the  purchaser  a  younger  may  redeem 

by  paying  his  bid  only,  196. 
creditor,  in  such  case,  cannot  sell  again  and  so  defeat  the  pur- 
chaser, 196. 
nor  can  it  be  affected  by  redeeming-  from  under  an  older  judgmeol, 

196. 
when  judgment  creditor  sells  and  becomes  the  purchaser  for  more 
than  tlie  amount  of  his  judgment,  his  lien  is  gone,  196. 
so  if  the  bid  is  less,  424. 
by  a  second  or  subsequent  creditor,  how  conducted,  195,  425. 
must  be  within  fifteen  months  or  liens  of  a  junior  judgment  credi- 
tor ceases,  195. 
and  afler  that  cannot  redeem  even  from  a  subsequent  sale  upon 
an  older  judgment,  195. 
to  whom  tender  to  be  made,  195. 

under  a  sale  upon  an  older  judgment  no  satisfaction,  195. 
a  creditor  after  ten  years  may  redeem  as  a  junior  creditor,  196. 
when  a  junior  creditor  becomes  the  purchaser  a  still  younger 
mav  redeem  from  him,  196. 
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and  this  purchaser  may  redeem  from  the  junior  creditor  by  refund- 
ing^ the  money  with  interest,  196. 

time  for,  when  begins  to  run,  as  to  junior  incumbrances,  197. 

tender  of  money  by  debtor,  if  refused  by  sherifT  leaves  to  other 
creditors  the  rig^Ht  to  redeem,  197.  % 

in  such  case  the  debtor  should  bring  the  money  into  court,  197. 
RECEIPTOR'S  PROMISE, 

to  redeliver  or  pay  tlic  debt,  valid,  147. 
RECAPTION,  127. 

of  prisoners,  after  negligent  escape,  215. 
or  if  improperly  discharged,  426. 

from  all  escapes,  from  criminal  process,  244. 
ROCOGNIZANCE, 

magistrate  may  take  from  prisoner,  117. 
REPRIEVE, 

by  whom  granted,  and  how,  70. 
RELIGIOUS  MEETING, 

disturbance  of,  39. 

sheriff  or  magistrate  may  arrest  disturber  of,  without  warrant,  61. 
REMOVAL  OF  SHERIFF, 

for  misdemeanor,  by  statute,  6S. 

for  other  misdemeanors,  69. 

imprisoned  for  non  paying  over  money,  435. 
RESCUE,  63,  67.    (^See  Hehim.) 

retiurn  of,  must  be  ce^ain,  and  is  traversable,  d8. 

new  ca.  sa.  or  other  execution  may  issue  after,  ,209. 
RESISTANCE, 

and  persons  resisting  sheriff,  50. 

consequence  of,  60. 
RETURN, 

of  process  how  made,  47,  4S.  56,  201. 
when,  47,  48. 
to  wrong  officer  no  protection  to  sheriff,  4B. 

sheriff  bound  to  return,  though  fees  are  not  paid,  57. 

is  not  traversable  though  sheriff  subject  to  action  for  false  return, 
S7. 

not  to  affect  the  title  of  purchaser,  57,  428. 

of  rescue,  to  mesne  process,  57. 
but  not  to  execution,  57. 
must  be  certain,  58. 
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not  travenable,  56. 
di£ferent  kinds  of,  6S. 
may  be  on  the  morning  of  return  day,  93. 
may  be  conopelled,  though  action  barred  by  HmitaUon,  202. 
but  no  fine  will  be  imposed,  202. 
'  of  fi.  fa.  satisfied,  how  made,  209. 

is  no  evidence  that  money  is  paid  over,  203. 
of  ii.  fa.,  and  money  by  mistake  paid  to  solicitor  of  commis' 
sioner  in  bankruptcy,   no   cause   of  action   against  sherilf, 
203. 
how  made,  when  compelled  before  sale,  204. 
court  will  not  compel  a  return  of  articles  lened  and  sold,  204. 
of  nulla  bona,  how  made,  205. 
how  made  when  stopped  by  writ  of  error,  205. 
of  devastavit,  when  made,  205. 
of  non  est,  will  be  set  aside  if  made  by  plaintiff's  directions, 

when  defendant  is  in  prison,  209. 
to  ca.  sa.,  219. 
tofi.  fa.    (See  Ft.  Fa.) 
REAL  ESTATE, 

when  sheriff  may  sell,  and  what  he  may  sell,  177. 

how  levied  upon,  183,  424. 

manner  of  conducting  sale  of,  183. 

certificate  of,'  given  may  be  recorded,  191. 

when  omission  of  notice,  &c.,  shall  not  affect  the  Ttlidity  of  sale, 

184,  424. 
after  sale  a  time  for  redemption,  191. 
to  be  sold  in  parcels,  184,  185,  188. 

sale  of,  when  set  aside  for  not  selling  in  parcels  or  inadeqQsle 
price,  184,  188.' 
in  what  order,  and  how  much,  184. 
notice  bow  given,  183,  424. 
penalty  for  defacing  notices,  184. 
how  made— between  9  A.  M.  and  sunset,  183. 
purchaser  of,  at  sheriff  sale  how  to  get  possession,  lfi5. 
cannot  be  sold  on  fi.  fa.  after  defendant's  death,  190. 
RENT  CHARGE, 

bound  by  judgment,  100. 

whether  it  m<iy  be  redeemed  as  real  estate,  160»  427. 
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RENT, 

remedies  for,  in  property  levied  upon,  166. 
what  is  considered  rent,  167. 
when  under  tenant's  property  taken  for,  429. 
statute  regulations  as  to,  and  proceedings  for,  429. 
RESALE, 

for  not  selling  real  estate  in  parcels,  184,  188. 
for  improper  conduct  of  sheri£f  in  selling  personal  property,  171. 
when  plaintiff  inadvertently  bids  less  than  his  execution,  189. 
but  not  on  the  ground  that  agent  bid  less  than  he  was  instructed  to 

bid,  189. 
will  not  be  ordered  because  defendant  had  no  title,  189. 
REPLEVIN, 

when  it  lies,  &c.,  270-4. 

goods  in  custody  of  the  law  cannot  be  replevied,  272,  280. 
if  process  in,  is  regular  upon  iU  face,  its  regularity  cannot  be  in- 
quired into,  270. 
a  mcnrtgagee  may  replevy  property  that  has  been  levied  upon,  276. 
suit  in,  how  commenced — form  of  writ,  277. 
if  the  writ  vaguely  describes  property,  sheriff  not  bound  to  exe- 
cute, 278. 
if  defendant  succeeds,  plaintiff  in  mitigation  may  show  that  de- 
fendant hat  repossessed  himself  of  the  property,  276. 
affidavit  in,  278, 
bond  to  the  sheriff,  279. 
how  assigned,  293. 

proceedings  thereon  by  defendant,  after  execution  for  defend- 
ant returned  unsatisfied,  293. 
no  action  can  be  had  thereon  till  after  reiomo  habendo  unsat- 
isfied, 294. 
this  must  be  averred  and  proved,  294. 
a  good  plea  that  animal  died,  294. 
measura  of  damages,  293. 

mitigated  by  defendant  repossessing  himself  of  the  goods,  294. 
if  bond  defective  may  be  set  aside  or  writ  quaslied,  290. 

or  may  be  amended,  290. 
sheriff's  liability  for  omitting  to  take  sufficient  bond,  280,  290. 
taking  an  assignment  of  bond  is  no  waiver  of  his  liability, 
290-1. 
aberiff  juatifying  under  writ  must  aver  that  a  bond  was  given,  280. 
writ  how  served,  280. 

in  caae  property  is  concealed,  281. 
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or  has  been  removed,  281. 
or  part  only  found,  282,  382,  425. 
when  and  what  return,  287. 
when  property  may  be  delivered  to  plaintiff,  283,  285. 
summons,  what  and  how  served,  281. 
proceedings  where  defendant  or  person  in  possession  claims  goods, 

283. 
who  may  interpose  this  claim,  and  how  and  when,  285. 

penalty  for  delivering  goods  to  plaintiff  before  claim  is  tried, 
286,  285. 
proceedings  in,  when  property  has  not  been  delivered  to  plaintiff, 

2S4.     . 
sureties  on  arrest  of  defendant,  when  and  in  what  manner  excepted 
to,  287. 
putting  in  special  bail  and  justifying,  287. 
bail  to  the  sheriff,  when  deemed  special  bail,  288. 
exceptions  to  bail  taken  by  sheriff  on  receipt  of  writ,  288. 
sureties  justifying,  and  how  and  notice,  288. 
judgment  for  defendant  if  sureties  do  not  justify,  289. 
further  proceeeings  against  sheriff,  291. 
sheriff's  remedy  on  bond  taken  by  him,  291. 

and  this  cannot  be  released  by  defendant,  294. 
suit  thereon  how  stayed,  295. 
sheriff  discharged  from  liability  if  bail  not  excepted  to,  289. 
in  suit  against  sheriff  for  insufficienry  of  bond  plaintiff  roust  al- 

ledge  that  sureties  were  excepted  to,  289. 
execution  in  favor  of  plaintiff  when  he  has  judgment,  291. 
how  executed,  292. 
ca.  sa.  when  to  issue,  291. 
in  favor  of  defendant,  when  and  what,  291. 
proceedings  on  judgment  for  defendant,  property  having  been  dis- 
trained for  rent,  296. 
process  when  to  be  executed  by  coroner,  295. 
execution  how  directed  when  sheriff  is  a  party,  369. 

s. 

SALE,    (^Set  Real  Estate,  Pureha$er,) 

of  property  levied  by  sheriff  under  fi.  fa.|  170. 
payment  to  officer  or  plaintiff  will  prevent*  1 W. 


i:<D£x.  469 

SALE--OMamtte<i. 

notice,  time,  place,  and  manner  of  stale  of  personal  property, 
170,  174. 
real,  183,  184,  424. 
adjournment  of,  171. 

not  to  be  made  greatly  under  the  value  of  property,  172,  188. 
of  real  estate  when  set  aside,    (^See  Resale,") 
third  person  no  right  to  object  to  the  manner  of,  174. 
when  not  defeated  by  irregularity  in  fi.  fa.,  174. 
not  affected  by  subsequent  matter,  174. 
by  setting  aside  sheriff's  return,  428. 
plaintiff  being  the  bidder,  when  need  not  pay  the  money,  175. 
advertised  under  one  execution  cannot  sell  under  two  or  more, 

176. 
to  bona  fide  purchaser,  not  affected  by  irregularity  of  notice,  184, 

424. 
to  be  made  in  parcels,  184-5,  188. 
when  set  aside  for  not  selling  in  parcels,  184,  188. 
to  bona  fide  purchaser,  upon  execution  voidable  only,  gets  good 
Utle,  185. 
or  if  judgment  paid  but  no  satisfaction  entered,  185. 
or  though  the  judgment  be  aftenvards  reversed,  185. 
but  otherwise  iffi.fa.  irregular  and  void,  185. 
after  sale  of  real  estate,  levy  will  be  presumed,  201. 
may  be  conducted  by  deputy  sheriff,  201. 
not  bound  to  take  the  bid  of  an  infant,  (1  Hill,  118.) 
SATISFACTION, 

on  fi.  fa.  will  be  struck  out  when  made  of  property  not  belonging 
to  defendant,  175. 
SPECIAL  BAIL, 

putting  in,  816. 

who  are  competent,  318,  321. 
sheriff  may  be  attached  for  omitting,  316. 

may  put  in  special  bail  for  his  own  indemnity,  317. 
excepting  to,  and  how  done,  317. 

notice,  how  served,  316. 
justifying  bail,  317,  320. 

or  putting  in  new  bond,  321. 
bail  piece  when  filed,  319. 
SHERIFF, 

who  eligible — ^by  whom  and  how  often  chosen,  13. 

30 
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may  be  removed  by  governor,  68,  427,  435. 
can  hold  no  other  office,  nor  Ihe  same  the  next  ttiree  years,  VS. 
when  elected  takes  the  office  for  three  years,  14. 
when  coroner  to  execute  the  office,  and  what  bond  to  be  given. 
370. 
in  what  cases  to  be  designated  by  first  judge,  370. 
in  new  counties  how  elected,  14. 
must  reside  in  his  bailiwick,  14. 
must  appoint  a  deputy,  46,  73,  76. 
under  sheriflf— his  powers,  74. 
acts  of  deputy,  acts  of  sheriff,  46. 
must  keep  an  office,  and  where,  45. 
when  office  must  be  kept  open,  45. 
what  acts  he  may  do  out  of  his  county,  14. 
continues  in  office  until  successor  is  qualified,  15. 
to  be  notified  that  other  sheriff  is  qualified  and  has  given  security, 

15. 
makes  an  assignment  to  new  sheriff  of  prisoners,  &c.,  15. 
what  new  sheriff  takes  by  assignment  from  old,  16. 
when  may  detain  prisoner  who  had  voluntarily  escaped  from  okl 

sheriff,  240. 
new  sheriff  may  take  possession  tff  jail,  &c.,  and  compel  dtiliverjr, 
17. 
has  no  control  over  prisoners  not  assigned,  17,  19. 
prisoners  not  assigned  to,  may  go  at  large,  17,  19. 
what  process  he  may  serve  after  his  office  is  at  an  end,  19,  78. 

what  and  when  he  may  not,  423. 
who  liable  for  escape  when  arrest  made  by  old  sheriff,  20. 
appointed  to  fill  vacancy  occasioned  by  death,  takes  notice  at  his 

peril  of  all  prisoners,  20. 
prisoners  may  be  assigned  to,  by  party  executing  the  office,  21. 
to  take  oath  and  give  bond,  21,  22. 
must  renew  bond  annually,  23. 

condition  of,  security,  justifying,  approving  and  filing,  22. 
condition  when  broken,  23.    (^See  Bond.) 
may  be  prosecuted  for  not  returning  fi.  fa.,  without  notice  or  de- 
mand, 27. 
or  attached,  27. 

or  both  at  the  same  time,  93. 
acts  judicially  as  well  as  ministerially  in  executing  writ  of  in- 
quiry, 303. 
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is  an  officer  of  courts  of  record,  31. 

bound  to  execute  process  and  warrants,  31,  33,  56,  92. 

to  attend  court  of  chancery  when  directed,  32. 

cannot  refuse  to  execute  or  return  iprocess  because  fees  arc  not 

paid,  57,  362. 
niu:it  summon  marshals  and  constables,  32. 

proclamation  thereof  by  publication,  33,  435. 
return  to  warrant  issued  by  county  treasurer  against  collectors,  33. 
penalty  for  neglect,  33,  34. 

for  allowing  criminals  to  escape,  245. 
warrant  to,  of  county  treasurer  to  collect  tax  of  non  resident,  44. 
to  execute  process  against  persons  removed  from  office,  34. 

collectors  of  tolls,  34. 
his  duty  in  executing  warrants  against  ships  and  vessels,  35. 

orders  issued  by  the  governor  to  remove  trespassers,  38. 
by  president  of  court  martial,  38. 
to  notify  electors,  and  how,  38,  435. 
his  duty  as  to  offences  against  election  laws,  39. 
as  a  conservator  of  peace,  59. 

may  arrest  for  a  breach  of  the  peace,  without  warrant,  61. 
must  do  so  within  a  reasonable  time,  64. 
disturbers  of  religious  meetings,  39. 
'drawing jurors,  40. 
summoning  jurors,  41. 
furnishing  lists  of,  41. 
special  jurors,  how  summoned  by,  41. 
talismen,  how  summoned,  41. 
having  summoned  a  juror  cannot  discharge  him,  43. 
bound  to  obey  process,  not  to  dispute  it,  45. 
will  be  protected  in  obeying  process,  45. 
in  executing  tlie  duties  of  his  office,  60. 
even  in  arresting  a  privileged  person,  49. 
when  he  loses  the  protection  of  the  law,  64. 
when  resisted  in  executing  process,  may  command  the  power  of 

the  county,  50,  51. 
county  not  chargeable  for  victualling  posse,  50. 
shall  certify  to  the  court  the  Jiames  of  resisters,  50. 
penalty  on  persons  refusing  to  assist,  50. 
when  military  may  be  called  to  aid,  50. 
when  persons  aiding  sheriff  will  be  protected,  51,  55. 
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will  not  be  protected  if  sheriff  is  not,  56. 
in  what  cases  justifiable  in  breaking  doors  to  make  arrest,  107. 

to  levy  a  fi.  fa.,  169. 
may  break  inner  doors^  trunks  and  chests,  109,  423. 
outbuildings,  110. 

dwelling,  to  execute  writ  of  possession,  110. 
if  entry  is  unlawful,  service  of  process  is  unlawful,  110. 
may  arrest  felon  without  warrant,  62,  113,  120. 
shall  not  charge  prisoner  for  victuals,  &c.,  at  tavern.  111,  112. 

nor  receive  money  for  ease  and  favor.  111. 

nor  for  chamber  rent,  112. 
his  duty  in  presenting  names  of  prisoners  to  oyer  and  terminer. 

130. 
prisoners  sentenced  to  labor  how  employed,  129. 

how  treated,  130. 
his  compensation  for  keeping  fugitives  from  service,  112. 
when  his  custody  of,  ceases,  112. 

sentence  of  death  to  be  carried  into  execution  by,  67,  69. 
shall  be  furnished  with  certified  copy  of  sentence  by  cleric,  69. 
distinction  between  his  acts  done  colore  offeei  and  virttUe  oJfUii,  64. 
notices  how  served  upon,  316. 

when  removed  for  non  payment  of  money,  and  how,  486. 
dying  or  removed,  under  sheriff  to  proceed,  80. 
muust  give  defendant  a  copy  of  process  when  requested,  47,  121. 

191,  268. 
proeeBs  how  executed  by,  47,  69.    (See  Process.) 

how  returned,  47,  56. 

where  returned,  47. 

when,  47. 

must  serve  and  return  though  fees  are  not  paid,  67,  362. 
and  indictable  if  he  omits  to  serve,  362. 

return  thereon  signed  by  deputy,  not  sufficient,  57. 

must  be  lawful  on  its  face  to  protect  sheriff,  65,  120. 

proceedings  against,  for  omission  to  return,  93. 

consequence  of  returning  to  wrong  office,  48. 
pffioffy  for  violating  his  duty  in  serving  process,  47. 

for  selling  real  estate  in  manner  other  than  as  prescribed  by 
statute,  183. 

for  purchasing  at  sale,  184. 

for  wilfully  suffering  prisoner  to  escape,  243. 
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for  negtecting  or  refiuiog  to  serre  habeas  corpus,  258,  268. 
bound  to  senre  and  return  narr.,  327. 
wlien  airested  by  coroner,  where  imprisoned,  367. 

entitied  to  limits,  367. 
escaping^  from  custody  of  coroner,  367. 
aeiian  6y,  for  resisting,  55. 

against  prisoner,  or  surety  on  the  bond,  217,  218. 
defence  how  interposed,  218. 
in  justifytng^  need  only  give  fi.  fa.  in  evidence,  190. 

may  justify  under  irregular  or  erroneous  judgment,  191. 

but  not  under  a  void  judgment,  221. 
in  debt  for  escape  from  ca.  sa.  cannot  object  to  its  irregu- 
larity, 221. 
or  that  judgment  is  satisfied,  221. 
in  justifying  under  writ  of  replevin,  must  aver  that  plaintiff 
gave  bond,  280. 
hi$  dtUy  in  making  aurutMy    (^Su  Arrests,) 
may  not  alter  process  by  inserting  a  different  defendant,  119. 
must  observe  the  direction  of  warrant  in  making  arrest  or  service, 

119. 
may  break  dwelling  house  after  deinand,  121,  124. 
extent  of  liability  in  escape  from  mesfM  ^^rocess,  (9  John,  300;  17 

Wend.,  543.) 
has  the  legal  custody  of  persons  arrested  by  deputy,  207. 
prisoner  in  aehial  custody  on  one  vmt  is  in  custody  on  eveiy  other 
lodged  with  sheriff,  207. 
and  if  he  escape,  plaintiff  may  declare  that  he  was  arrested 
under  such  other  writ,  207. 
cannot  take  security  from  prisoner  arrested  on  ca.  sa.  and  dis- 
charge him,  208. 
hb  duty  to  use  diligence  in  executing  ca.  sa.  notwithstending 

direction  from  plaintiff  or  his  attorney,  209. 
and  his  return  of  non  ett  will  be  set  aside,  though  made  by  plain- 
tiff's  order,  if  defendant  is  in  prison,  209. 
must  commit  defendant  arrested  on  ca.  sa.,  unless  defendant  gives 
bail  or  pays,  210. 
must  do  so  with  all  convenient  speed,  210. 
how  he  may  deviate  from  direct  route,  210. 
bownd  to  odmit  pritomr  to  the  Kbortiet  on  giving  bail,  213-14. 
if  liberties  are  defined,  214. 
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may  waive  bond,  and  then  sheriff  ifl  liable  for  an  escape,  213. 

when  he  may  commit,  213,  214. 

proceedings  on  judgment  against  stayed,  until  he  can  prosecute 

bond,  218. 
his  duty  in  executing  habeas  corpus  y  264-^,  325. 

may  be  attached  for  neglecting  to  execute  it,  2b7. 
his  duty  in  executing  writ  of  possession ,  247.    (Sfee  Writ  of.) 

writ  of  inquiry  to  ascertain  value  of  bond  to  be  taken  for 
the  use  of  the  people,  311. 
in  selling  real  estate.    (^See  Sale,  Meal  Estate.') 
his  duty  on  receiving  fi.  fa.,  141-2,  191. 
bound  to  give  admission  of  receipt  of  fi.  fa.,  191. 
for  certain  purposes,  plaintiff 's  agent,  143. 
cannot  discharge^. /a.  without  payment,  144. 
having  levied  under  fi.  fa.  and  taken  receiptor,  sheriff  cannot  make 

further  levy,  144. 
cannot  pay  a  fi.  fa.  and  then  levy  for  his  own  benefit,  146. 
nor  can  he  use  a  fi.  fa.  after  judgment  is  satisfied,  146,  173. 
acquires  a  special  property  by  the  seizure  of  goods,  148. 
levies  on  goods  of  third  person  at  his  peril,  151. 
may  summon  a  jury  to  ascertain  ownership,  152. 
his  duty  in  selling  property  levied  upon  under  fi.  fa.,  170. 
notice,  time,  place  and  manner  of  sale,  170-2. 
not  to  sell  greatly  under  value,  172,  188. 
nor  is  he  bound  to  obey  party's  instructions  when  if  would  make 

a  sacrifice  of  property,  188. 
cannot  deliver  property  to  plaintiff,  or  defendant,  or  keep  it  and 

pay  the  debt,  173. 
bound  to  pay  over  money  without  demand,  173. 
may  be  proceeded  against  by  suit  and  attachment,  173. 
must  be  noticed  to  return  process  before  attachment,  6%  2D1. 
returning  execution  and  paying  money  into  court  does  not  dis- 
charge his  liability  in  the  suit,  173. 
defendant  may  call  on  sheriff  to  return  fi.  fa.,  176,  202. 
not  bound  to  suspend  proceedings  on  fi.  fa.  upon  defendant's  pro- 
ducing an  insolvent  discharge,  176. 
if  he  executes  the  fi.  fa.  last  delivered,  first,  he  is  liable  to  the 

plaintiff  in  the  first,  176. 
auctioneer  accountable  to  sheriff  only,  and  not  to  plaintiff,  177. 
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nay  be  attached  for  not  retuming  fi.  la.  after  suit  barred  by  limi- 
(aUon,  202. 
but  no  fine  will  be  imposed,  202, 
when  may  be  attached  for  not  returning  fi.  fa.  after  writ  of  error, 

328. 
his  return  how  made  when  compelled,  before  sale,  204. 
his  duly  in  serving  writ  of  replevin.    (^See  HepUvin,^ 

in  serving  attachment.    (^See  j^ttachment.) 
sheriff 's  deed.    (^Set  DeedJ) 
deed  and  sale,  evidence  of  title,  57. 

writ  of  posBnaiony  may  demand  indemnity  before  executing,  247. 
then  must  give  full  possession,  247. 
may  break  open  doors,  first  signifying  the  cause,  and  remove 

persons  and  thinp,  247. 
any  person  resisting  may  also  be  attached,  248,  425. 
it  is  no  execution  unless  plaintiff  is  put,  and  left,  in  full  pos- 
session, 247. 
if  molested  before  return  day,  when  court  decrees  an  alias, 
250. 
^ut  after  return  day  party  left  to  his  action,  251. 
delivery  must  be  made  of  each  parcel,  248. 
if  sheriff  refuse  to  execute  the  writ  fully,  he  may  be  attach- 
ed, 248. 
practice  of  leaving  the  re4um  day  in  the  writ  blank,  250. 
statuatory  provisions  upon,  in  dower,  252. 
action  toiU  not  lie  against,  for  disobeying  void  process,  46. 

nor  for  misfeasance  or  nonfeasance  unless  special  damage,  46. 
for  arresting  peace  breakers,  61,  113. 
for  acts  done  virtute  officii,  64. 
if  search  warrant  is  regular  on  its  face,  65. 
for  acts  of  deputy  after  his  appointment  expires,  86. 
for  not  paying  over  money  when  a  recovery  equal  to  the 
amount  has  been  had  against  him  for  selling  property,  175. 
even  when  indemnified  no  action  lies,  175. 
for  goods  lost  by  fire  in  receiptor's  hands,  428. 
for  selling  under  an  erroneous  or  irregular  judgment,  111. 
on  return  of  fi.  fa.,  and  by  mistake  paid  to  assignee  of  plain- 
tiffin  bankruptcy,  203. 
when  not  liable,  prisoner  not  having  been  charged  in  execu- 
tion, 206. 
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action  toiU  not  lie  against  for  neg^ligitiit  escape  if  prisoner  has  n- 
tumed.  215. 
for  escape,  if  plaintiff  has  taken  assignment  of  bond,  218. 
for  allowing  debtor  to  go,  when  joint  debtor  is  discharged,  224. 
for  escape  on  final  process  if  by  fraud  or  covin  of  pUintiir, 

233. 
for  discharging  an  imprisoned  debtor  after  an  order  for  tint 
purpose  by  (he  C.  P.,  226. 
action  will  lie  against  for  false  return,  57,  64. 
or  for  not  returning  process,  27,  93. 
even  without  demand  or  notice,  27,  59,  93,  176. 
for  refusing  to  serve  process  till  bis  fees  are  paid,  363. 
for  refusing  bail,  132. 
for  false  imprisonment,  on  landlord's  warrantor  process,  62, 

64. 
for  extorting  money,  62,  64. 
in  all  cases  of  oppression,  62,  64. 
for  acts  done  colore  officii^  64. 
executing  defectire  search  warrant,  65. 
for  what  acts  of  his  deputy  or  under  sheriff,  81,  88. 
in  trespass  for  an  injury  party,  has  his  election,  88,  89. 

and  when  exemplary  damages,  82. 
for  not  returning  fi.  fa.,  173. 

in  all  cases  for  amount  levied,  202. 
for  amount  of  sales  under  fi.  fa.  though  bidder  does  not  pay, 

175. 
whether  sheriff's  return  to  fi.  fa.,  as  to  amount,  concludes 

him  on  venditioni  exponas,  175,  204. 
for  applying  money  on  wrong  execution,  176. 
for  money  collected  on  fi.  fa.,  and  judgment  afterwards  re 
versed,  176. 
on  an  erroneous  process,  423. 
for  overplus  on  sale  of  defendant's  property,  190. 
for  false  return  of  nulla  bona,  205. 
and  in  this  case  no  property  vests  in  sheriff,  205. 
for  an  escape  on  a  return  of  non  est,  if  his  deputy  had  de- 
fendant in  custody  refore  return  day,  207. 
but  not  so  if  prisoner  is  merely  on  the  limits,  207,  209. 
for  an  escape  or  rescue  from  arrest  on  ca.  sa..  209. 
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action  will  lie  against  for  a  voluntary  esoape,  214. 
for  a  negligent  escape,  220. 
in  caae  of  escape,  sheriff  may  give  prisoner  and  his  bail  notice, 

and  then  the  recovery  is  conclusive  on  them,  217. 
(or  false  return,  if  he  might  but  neglected  to  take  defendant, 

220. 
for  refusing  or  neglecting  to  return  process,  220. 
in  debt  or  case  for  an  escape  on  final  process,  223. 
even  though  without  fault  of  sheriff,  223. 
when  coroner  or  constable  have  taken  prisoner  to  jail, 

224. 
if  defendant  is  in  custody  of  a  deputy,  224. 
if  wife  suffered  to  go,  when  husband  a  codefendant  con- 

tinues,  224. 
where  creditor  consents  afterwards,  and  without  consid- 
eration, 226. 
party  in  interest  may  have  the  action  in  the  name  of  the 
plaintiff,  225. 
the  nominal  plaintiff  cannot  release  the  action,  235. 
when  creditor  fraudulently  obtains  consent,  226. 
and  sheriff  cannot  plead  that  ca.  sa.  issued  without  fi.  fa., 
first,  235. 
for  an  escape  on  second  ca.  sa.,  thot^h  defendant  had  been 

committed  and  discharged  on  a  former  ca.  sa..  225. 
for  not  taking  bail  bond,  229. 
as  for  voluntary  escape,  for  repeated  temporary  departures  of 

prisoner,  S32. 
for  not  taking  a  bond  before  executing  a  writ  of  replevin,  280. 
miadimianars  of^  what  are  by  statute,  67.  * 

by  common  law,  68. 
ibr  refusing  to  serve  process  till  fees  are  paid,  362. 
for  taking  more  fees  than  is  allowed.  362. 
SEARCH  WARRANT, 

when  it  gives  authority  and  when  not,  65,  66. 
need  not  show  the  authority  on  which  it  issued,  65. 
must  describe  the  house  to  be  searched,  65. 
how  executed,  125. 

what  may  be  shown  in  mitigation  of  damages  in  executing,  66. 
SURETY, 

on  sheriff's  bond,  plea  and  affidavit,  29. 
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extent  of  liability,  90. 

on  deputy's  bond,  cannot  require  his  rerooyal,  90. 
SURETIES, 

may  surrender  tfaeir  principal,  when  and  how,  213. 

defence  on  bail  bond  hovr  interposed,  217. 
SENTENCE, 

of  courts  to  be  carried  into  execution  by  sheriff^  67,  d9. 

copy  of  certificate  to  be  furnished,  69. 
SECURITY, 

when  may  and  when  may  not  be  required  of  deputy  and  special 
deputy,  87. 

given  by  prisoner  under  arrest,  void,  208,  216. 
SERVICE  OF  NAHR, 

proof  how  made,  95. 
SMUGGLED  GOODS, 

search  warrant  for,  66. 
SLAVES.  CSee  FugUivea.) 
SPIRITUOUS  LIQUORS, 

not  to  be  furnished  or  allowed,  112. 
STOCK, 

in  corporations  cannot  be  levied  upon,  161. 
SURRENDER, 

in  exoneration  of  bail  to  the  action,  138. 
of  bail  for  the  liberties,  213. 
SURPLUS, 

junior  judgment  creditor  entitled  to,  on  sale  of  real  estate,  189. 

paying  to  the  plaintiff,  no  acquiescence  in  the  sale,  189. 
SUPERSEDEAS, 

for  discharging  prisoner  not  charged  in  execution,  208. 
how  served,  208. 

T. 

TAXES, 

warrant  by  county  treasurer  against  delinquent  collectors,  33,  34. 
non  resident,  44. 
penalty  for  neglect  of  sheriff,  45. 
TITLE, 

of  purchaser,  upon  wliat  it  depends,  57. 
evidence  of,  under  sheriff's  deed,  57. 
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TRUST  FUND, 

when  not  to  be  levied  upon,  154. 


u. 


UNDER  SHERIFF. 

how  appointed,  general  powers  and  datiet,  74. 

in  case  of  vacancy  in  sheriff's  office,  may  appoint  special  deputy, 

75. 
he  cannot  in  other  cases  appoint  deputies,  but  may  a  bailiff,  75. 
may  execute  a  deed,  77. 

may  give  certificate  of  sale  and  receive  the  moiiey^  78. 
may  require  aid,  77. 

while  sheriff  is  in  office  has  no  R>ore  power  than  deputy,  77. 
may  complete  execution  of  process  though  sheriff  is  out  of  office, 
78. 

« 

but  can  do  nothing  after  removing  from  county,  78. 

may  be  removed  by  sheriff  and  authority  ceases,  80. 

shall  complete  the  service  of  process,  if  sheriff  die  or  be  removed, 

8Q. 
for  what  acts  of,  f^eriff  liable,  81. 

V. 

VESSELS, 

duty  of  sheriff  in  executing  warrants  against,  35. 
VENDITIONI  EXPONAS. 

when  issued,  204.   ' 

when  united  with  a  fi.  fa.,  204. 

how  returned  when  part  only  is  made,  204. 
may  be  returned  for  waul  of  buyers,  204. 

sheriff  cannot  return  that  he  holds  the  money  for  another  pUiiittiff, 
204. 

W. 

WARRANT, 

by  county  treasurer  against  collectors  of  taxes,  33. 
against  persons  removed  from  office,  34. 
collectors  of  tolls,  35. 
Bon  residents  for  taxes,  44. 
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WEARING  APPAREL, 

exempt  from  execution,  436.    (^8m  Ft.  Fa.} 
WIFE'S  SEPARATE  PROPERTY, 

when  not  liable  to  be  levied  upon,  153. 
WITNESS.    iSee  Eindence,) 
WATCHMEN, 

may  arrest  disorderiy  persons,  115. 
WRIT, 

ougiit  to  be  returned  by  the  sberiff  who  executes  it,  2D. 

but  if  he  goes  out  of  office  before  return  day  new  aheriflf  may 
return  it,  20. 
WRIT  OF  INQUIRY, 

what  and  when,  296. 

how  tested  and  returned,  297. 

to  whom  directed,  297,  298. 

duty  and  powers  of  sheriff  in  executii^,  306. 

when  executed,  303. 

sheriffmaya(youm  the  hearing,  303.  ' 

or  withdraw  a  juror,  303. 
may  be  executed  by  sheriff  or  deputy,  77. 
coroner  when  to  execute  the  writ,  298. 
.  elisors  when  appointed  to  execute  the  writ,  298. 
when  executed  at  the  circuit,  298. 

mode  of  proceeding  at  circuit,  298,  303. 
jury  retiring  on  Saturday  may  bring  in  their  verdict  on  Sunday, 

303. 
tested  on  Sunday  void,  101. 
in  replevin  after  verdict,  296. 

sheriff  summons  proper  jurors  and  hears  objections,  303. 
witnesses  may  be  compelled  to  attend,  308. 
what  proof  necessary  on  the  hearing,  in  civil  cases,  304. 
in  tort,  305. 

for  damages  to  land,  308. 
upon  bonds,  307. 
after  hearing  proof  jury  must  retire,  306. 

sheriff  must  not  be  with  them,  nor  any  one,  308. 
inquiaitiim  must  be  in  writing,  308. 
how  drawn  up  and  signed,  309. 
entering  judgment  thereon,  309. 
setting  aside  the  verdict  of  a  jury,  309. 
upon  surprise,  mistake,  or  fraud,  309. 
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improper  evidence,  309. 
will  not  be  set  aside  till  writ  is  returned,  310. 
if  writ  of  inquisition  lost,  maj  be  made  anew  from  sheriff 's  notes, 

310. 

when  this  writ  shall  go,  after  a  writ  of  nuisance,  310.  1 

to  ascertain  damages  to  individuals,  occasioned  by  taking  land  i 

for  the  use  of  the  people,  311. 

WRIT  OF  POSSESSION, 

what,  and  who  entitled  to,  246. 
sheriff  may  demand  indemnity  before  executing,  247. 
and  then  must  give  full  possession,  247. 
may  break  open  doors,  first  signifying  the  cause,  247. 
any  person  resisting  may  be  attached,  248. 
its  extent  in  giving  possession  to  a  purchaser,  261,  426. 

at  a  master's  sale,  426. 
it  is  no  execution,  unless  plaintiff  is  put  in  and  left  in  full  posses- 
sion, 247. 
if  plaintiff  is  molested  before  return  day  he  may  have  an  alias,  260. 

but  if  after  return  day  party  leil  to  his  remedy,  251. 
hence  the  practice  of  leaving  the  return  day  blank,  260. 
deliveiy  must  be  made  of  each  parcel,  246. 
if  sheriff  refuse  to  execute  the  writ  fully,  may  be  attached,  248. 
statutory  provisions  in  dower,  262. 
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A. 

ASSIGNMENT, 

of  prisoners,  &c.,  from  old  sheriff  to  neir,  374. 

new  sheriff's  receipt  therefor,  41^. 
of  bail  bond  to  sheriff,  889. 
of  sheriff's  certificate  of  sale  of  land  404 
ATFACHMENT, 

for  not  returning:  execution-,  397. 
capias,  398, 

endorsement  thereon,  398. 
interrogatories,  398. 
rule  for,  397. 
bond  for  appearance,  392. 

.gainst  coroner  or  ^eriff  for  not  returning  attachment,  399 
endowment  upon,  399, 
allowance  of  attachment,  40a, 
APPOINTMENT, 

of  under  sheriff,  375. 
oC  bailiff,  413. 
ABSCX)NDING  DEBTOR, 

inrentory,  396. 
AFflDAVIT, 

of  service  of  declaration,  378. 

and  notice  of  rent  due,  402. 

of  service  of  notice  on  sheriff  to  return  writ,  401 
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AFFIDAVIT—  Continued, 

on  proceedings  against  sheriff  to  compel  an  appearance,  401. 
of  witness  to  prevent  arrest  in  civil  suit,  417. 

BAIL  BOND  TO  SHERIFF,  388. 

assignment  of,  389. 
BAILIFF, 

appointment  of,  413. 

BOND, 

by  sheriff,  and  oath,  372. 

oath  of  surety  thereon  and  approval,  373. 
by  deputy  sheriff  to  the  sheriff,  375. 

oath  thereon,  376. 
of  indemnity  to  sheriff  on  sale  of  goods,  389. 
by  plaintiff  to  sheriff,  in  replevin,  390. 

second  bond  when  g^ods  are  claimed,  390. 
by  defendant  in  replevin  on  being  arrested,  391. 
to  the  sheriff  for  the  limits,  392. 
on  attachment  against  sheriff,  392. 
to  stay  ca.  sa.,  406. 
by  tenant  to  sheriff,  to  pay  rent,  403. 

c. 

CERTIFICATE, 

of  service  of  narr,  378. 

to  purchaser  of  land,  at  sheriff's  sale,  393. 

assignment  thereof,  404. 
of  sheriff,  in  case  of  imprisoned  debtor,  407. 
on  committitur  of  defendant,  407. 
of  defendant  in  custody,  408. 
proof  tbereon,  408. 
CORONER, 

notice  to  gpovernor  that  sheriff  is  in  custody,  414. 
designation  of,  to  execute  the  office  of  sheriff,  414. 

notice  thereof,  415. 
proeess  issued  by,  for  apprehension  of  persons,  421. 
subpcma  hf,  to  witnesses,  420. 
recognizance  of  witnesses  by,  420. 
inquest,  419. 
certificate  of  testimony,  ^1. 
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D. 

I 

DEED,  I 

from  sheriff,  394. 
DEBTOR, 

imprisoned.    (See  Cirt{ficat€.) 
DEPUTY  SHERIFF, 

appointment  of,  375. 

bond  to  sheriff,  375. 

oath,  376. 
DISTRESS  FOR  RENT.    (  Se€  Landlord  and  Tenant.) 


E. 


ELECTION, 

notices  of,  412. 


I. 


INQUISITION, 

returned  with  writ  of  replevin,  384. 

on  writ  of  inquiry,  in  assumpsit,  396. 
in  debt,  387. 

by  coroner's  jury  over  the  dead,  419. 
INDEMNITY, 

to  sheriff  on  levy  and  sale  of  g;oods,  389. 
INVENTORY, 

under  attachment  against  vessels,  396. 
absent  debtors,  396. 
INTERROGATORIES, 

on  attachment  against  sheriff,  398. 


J, 


JURORS, 

summons  for,  418. 
return  of  list  of,  418. 


L. 


^i'-:  LANDLORD  AND  TENANT,  ^ 

^'  affidavit^  and  notice  to  sheriff  of  rent  due,  402. 


bond  gtren  by  tenant,  403. 


INDEX    TO    FORMS.  485 

LANDLORD  AND  TENANT— OiUtnutrf. 

iheriir  *»  return  on  fi.  fa.  of  rent  paid,  879. 
notice  to  tenant  of  distress  for  rent,  404. 

that  distress  has  been  removed,  404. 
summons  to  appraisers,  405. 
appraiser's  oath,  406. 
statement  of  the  appraisement,  404. 
notice  of  sale  of  the  distress,  406. 

N. 

NOTICE. 

by  sheriff  of  place  of  his  office,  417. 
of  sale  of  land  by  sheriff,  403. 
of  personal  property,  403. 
to  tenant  of  distress,  403. 
of  sale  of  distress,  406. 
to  sheriff  to  return  fi.  fa.,  400. 
capias,  400. 

affidavit  of  service  of  notice,  401. 
of  nile  that  sheriff  put  in  tpeetal  bail,  408. 
of  exception  to  bail,  409. 
to  sheriff  of  rent  due,  402. 
of  claim  to  property  replevied,  409. 
of  time  when  jury  will  try  title,  410. 
to  governor  that  sheriff  is  in  custody  of  coroner,  414. 

o. 

OYER  AND  TERMINER, 

sheriff's  proclamation  for,  416. 
OATH, 

of  sheriff,  373. 

of  deputy  sheriff,  376. 

of  appraisers,  in  case  of  absent  debtors,  397. 

of  appraisers,  in  distress  for  rent,  406. 

of  jury  on  writ  of  inquiry,  411. 

of  jury  to  try  claim  in  replevin,  410. 

of  witnesses,  410. 


p. 


PROCLAMATION, 

for  oyer  and  terminer,  416. 
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B. 

REPLEVIN, 

bond  by  plaiiUifi*  to  sheriiT,  S90. 
returns  to  writ  of  replevin,  882. 
aummons  in,  880. 
claim  to  property  replevied,  409. 
notice  of  time  and  place  of  heating  claim,  410. 
oath  to  jury  and  witnesses,  410. 
inquisition,  884. 
second  bond  by  plaintiff,  890. 
bond  by  defendant,  on  beings  arrested,  991. 
{See  Hetum,  Inquisition.) 
RENT.    (  See  landlord  and  Tenant,) 
RETURN, 

to  ca.  sa.,  or  other  process,  of  a  rescue,  877. 
to  capias  ad  respondendum,  of  cepi  corpus,  876. 
when  defendant  is  in  prison,  877- 
cepi  corpus  as  to  one,  and  non  est  as  to  another,  87^. 
on  non  bailable  process,  defendant's  apppearance  endorsed,  377- 

personally  served,  877. 
il.  fa.,  nulla  bona,  879. 

nulla  bona  testa toris,  &c.,  879. 
satisfied,  379. 

satisfied  in  part,  and  rent  paid,  879. 
property  unsold  for  want  of  bidders,  880. 
ca.  sa.,  cepi  corpus,  380. 
non  est  inventus,  380. 
satisfied,  881. 

defendant  discharged  by  plaintiff,  41 L 
subpoena,  411. 
scire  facias,  personally  served,  881. 

by  leaving  copy  at  dwelling  house,  881, 
defendant  not  Ibund,  and  has  no  dwelling  bouse,  381. 
habere  facias  possessionem,  possession  gives,  882. 
habere  facias  seisinam,  possession  given«  889. 
writ  of  replevin,  goods  replevied  and  delirered,  383. 

part  delivered,  88Sf. 
goods  part  found,  no  replevy,  defendant  arrested,  8S3. 
goods  not  found,  883. 
claim,  and  jury  find  for  claimant^  383. 
against  claimant,  883. 
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RETURN—  Omtinuid, 

finding  for  claimant,  and  further  bond,  S88. 
inquisition  annexed,  884. 
habeas  cbrpus,  wiih  cause  of  detention,  385. 

languidus,  285. 
tflongata,  386. 

writ  of  inquiry  in  assumpsit,  386. 
inquisition  annexed,  386. 
the  like  in  debt,  387. 
waixant  against  vessel,  with  inventory,  390. 

absent  debtor  with  inventory  and  appraisal,  Sdd.. 
attachment  against  sheriff.     (^See  Ca.  Sa.) 
declaration,— certificate  of  service,  878. 

affidavit,  378. 
comptroller's  notification  to  defaulter,  412. 
to  order,  from  commissioners  of  land  office,  413. 
to  county  treasurer's  warrant,  416. 
RULE, 

for  attachment,  397. 

SALE.    {See  Notice,  Otrtificaie,  Deed.) 
SHERIFF, 

designation  of  coraner  or  other  person  to  execute  the  office,  414. 
notice  thereof,  415. 
>SUBP(ENA, 

sheriff 's  return  of ,  41 1 . 

for  witnesses,  by  corgner,  4^. 

w. 

WITNESS, 

jftffidavitby,  to  pie^ent  arrest,  417. 
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